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PREFACE. 


With  this  volume  will  close  my  work  as  Reporter.  I  can- 
not forbear  to  embrace  the  opportunity  of  expressing  my 
many  obligations  to  the  members  of  the  Supreme  Court  for 
the  uniform  kindness  with  which  they  have  treated  my  ef- 
forts to  properly  present  their  work  to  the  public. 

I  wish  also  in  this  connection  to  acknowledge  the  assist- 
ance of  Mr.  Howard  M.  Kellogg,  to  whose  ability,  care,  and 
painstaking  effort,  I  am  largely  indebted  for  whatever  of  ex- 
cellence may  be  foand  in  the  reportorial  work  of  the  more  re- 
cent volumes. 

John  S.  Buniixlls. 
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Welch  v.  Jtjoenhbihbb. 


1.  Svldenoe:  damaobs:  salb  of  iktoxicatino  liqxtobs.    In  an  action 

lyy  a  wife  to  recover  damages  for  iiguries  caused  by  the  sale  of  intozicafc- 
ing  liqnors  to  her  husband  evidence  to  show  that  the  husband  when 
intoxicated  used  lAmsive  language  toward  his  fiEunily  is  inadmissible, 
it  not  being  shown  that  the  plaintiflTs  health  was  a£Eected  thereby. 
Following  Calloway  v.  Laydon,  47  Iowa,  466. 

2.  — ^: : .    Evidence  showing  the  number  and  ages  of  the 

plaintifiTs  children  is  also  inadmissible  to  affect  the  amount  of  damages 
in  such  an  action. 
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8. : : .    TTie  admissioii  of  immaterial  and  incompeieni 

endence  held  prejudicial  error. 

4.  Intoxicating  Liqaors:  damaqbsforbalbof:  whkn  recovera- 
ble. The  sale  of  intoxicating  liquors  to  a  husband  does  not  give  the 
wife  a  right  of  action  against  the  seller,  under  the  statute,  unless  such 
liquor  causes,  or  contributes  to,  the  husband's  intoxication. 

5. : : .    Damages  are  recoverable  for  the  giving  of  liquor 

to  one  who  is  at  the  time  intoxicated,  or  in  the  habit  of  becoming  intoxi- 
cated, the  same  as  though  the  liquor  was  sold. 

6.  Evidence:  of  criminal  act:  degree  of  proof  required.  In  a 
dvil  action  to  recover  damages  for  an  act  which  is  also  indictable  as  a 
crime  such  fad  does  not  render  necessary  a  higher  degree  of  proof,  a 
preponderance  of  evidence,  only,  being  necessary  to  estabhsh  the  cause 
of  action.  Barton  v,  Thompson,  46  Iowa,  30,  overruled.  Whether  the 
same  rule  would  be  applicable  to  cases  of  slander  and  libel,  where  a 
crime  is  charged  and  justification  pleaded,  quofre. 

Appeal  from,  Wdahrngton  Circuit  Court. 
Thubsdat,  April  21. 

This  action  was  instituted  against  "William  Jugenheiraer 
and  William  Jugenheimer,  Jr.,  to  recover  damages  for  the 
selling  of  beer  to  her  husband,  Clay  Welch,  a  person,  as  is  al- 
leged, in  the  habit  of  becoming  intoxicated,  and  intoxicated 
at  the  time  of  the  sales.  Pending  the  trial  the  plaintiff  dis- 
missed her  action  as  to  William  Jugenheimer,  Jr.  The  trial 
resulted  in  a  verdict  and  judgment  in  favor  of  the  plaintiff 
against  the  other  defendant  for  $500  and  costs.  The  defend- 
ant appeals. 

Ed.  W.  Stone  and  WiUon  <&  Kellogg j  for  appellant. 

McJwfikm  <&  HenderBon^  for  appellee. 

Seevebs,  J. — I.  Against  the  objection  of  the  defendant 
the  plaintiff  was  permitted  to  testify,  respecting  her  husband, 
as  follows: 

^^Question.  State  how  did  he  treat  the  family  when  in 
this  condition;  what  maltreatment  you  received P* 
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Answer.  "Not  very  good.  He  would  come  home  and  if 
everything,  both  his  work  and  mine,  was  not  done  all  up,  he 
1.  EviDBNCE :  would  curse  and  abuse  the  family.     I  was  com- 

d&nuutes  * 

9*ie  of  in-     polled  to  £:et  up  out  of  bed  at  a  late  hour  and  do 

toxlcating         *  or 

uquors.  work  of  any  kind  while  he  was  in  that  condition. 

Sometimes,  if  1  did  not  have  wood  plenty,  he  would  growl 
about  it,  and  curse  and  swear  that  he  had  left  me  there  to  do 
the  work,  and  wanted  to  know  why  1  did  not  do  it."  An- 
other witness  was  permitted  to  testify  as  follows: 

Question.  "Now  state  if  at  any  time  when  in  this  condi- 
tion, you  saw  him  abuse  his  family?" 

Answer.  "I  could  not  hardly  say;  I  can  only  say  he  was 
ci*oss  and  ugly." 

Another  witness  was  allowed  to  testify  as  follows:  "When 
he  is  intoxicated  he  is  pretty  cross  to  his  family,  and  when 
he  aint  intoxicated,  he  is  as  good  as  the  common  run  of  men 
to  his  family.  When  he  is  intoxicated,  he  will  cuss  his  fam- 
ily and  jaw  his  wife.  Once  down  at  his  mother's  before  she 
had  the  conversation  with  Jugenheimer,  the  defendant,  I  was 
present;  they  wanted  to  go  home,  and  he  cussed  her  and  told 
her  to  get  her  shawl  or  he  would  go  oflf  and  leave  her." 
Other  testimony  of  like  character  was  admitted.  It  was  all 
inadmissible  under  the  rule  recognized  by  this  Court  in  Cal- 
loway V.  Lanjdony  47  Iowa,  456.  There  was  no  evidence 
whatever  that  the  abusive  language  and  conduct  referred  to 
tended  in  any  way  to  impair  the  plaintiffs  health. 

11.  The  plaintiff  was  also  permitted  against  the  defend- 
ant's objection  to  testify  as  follows: 

Qn^tion.  "Now,  you  may  state  to  the  jury  how  many 
members  in  the  family  you  have,  and  their  ages,  that  is,  the 
ages  of  your  children  F 

Answer.  "One.  She  will  soon  be  three  years  old;  she 
will  be  three  years  old  in  February."    This  testimony  was 

2, . ^,  improperly  admitted  under  the  rule  established 

*  by  this  court  in  Huggvns  v.  Kavanagh^  52  Iowa, 

368,  and  Weitz  v.  Ewen^  50  Id.,  84. 
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III.  Against  the  objection  of  the  defendant  the  plaintiff  tw 
was  also  allowed  to  testify  as  follows,  with  reference  to  her  tr 
husband:  Z 

Qusation.    "What  did  he  saj,  if  anything,  about  attending  » 

and  helping  you  in  the  case?"  m 

Answer.     "Why,  he  said  he  would  never  do  that;  he  de-  d 

manded  his  fees,  and  I  did  not  have  them  for  him,  and  he  p 

3^ . ,  told  me  that  I  might  take  the  papers  back,  that  \ 

'  he  would  not  take  them;  he  would  not  take  the  ( 

copy.  He  said  if  he  was  fetched  up  he  would  go  against  me; 
he  said  he  never  would  have  anything  to  do  with  it,  and  if  he 
was  fetched  up  he  would  go  against  me.  Yes,  I  worked  for 
some  of  the  provisions,  dresses,  and  so  on;  I  do  not  remember 
that  he  furnished  anything,  but  he  might." 

This  testimony  is  not  relevant  to  any  issue  in  the  case.  Its 
only  effect  would  be  to  create  an  undue  sympathy  for  the 
plaintiff  on  the  part  of  the  jury,  and  thus  unfit  them  in  a 
measure  for  a  calm,  cool  and  diepassioned  consideration  of  the 
case.     The  evidence  should  not  have  been  admitted. 

IV.  The  evidence  shows  that  the  defendant's  brewery  is 
situated  outside  the  corporate  limits  of  the  city  of  Washing- 
ton. The  plaintiff  was  permitted  to  introduce  an  ordinance 
of  the  city  of  Washington  prohibiting  the  sale  of  beer  within 
the  corporate  limits,  and  also  to  prove  that  no  license  had 
been  issued  for  the  sale  of  beer  in  the  city.  It  is  insisted  by 
the  appellee  that  this  testimony  was  admitted  to  rebut  the 
claim  of  the  defendant  that  the  plaintiff's  husband  procured 
the  beer,  causing  the  injuries  complained  of,  in  the  city  of 
Washington.  The  evidence,  we  think,  was  not  competent  for 
this  purpose.  It  could  have  no  effect  upon  the  issues  in 
this  case  except  upon  the  presumption  that  persons  within 
the  corporate  limits  would  not  violate  the  ordinance,  and  that, 
therefore,  the  law  must  have  been  violated  by  the  defendant. 
There  can  be  no  presumption  that  persons  within  the  corpor- 
ate limits  are  more  law  abiding  than  those  without. 

V.  The  court  instructed  the  jury  as  follows:  "Kyou  find 


^ 
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from  the  evidence  that  defendant  did  sell  beer  to  plaintifiPs 
cuTPoxioAT-  husband  within  the  two  years  prior  to  August 
damaff^W    14,  1879,  and  you  further  find  from  the  evidence 

saieoi:  when        '  '  •/ 

recoverable,  that  at  the  time  of  such  sale  or  sales,  as  the  case 
may  be,  the  plaintiffs  husband  was  either  intoxicated,  or  was 
then  a  person  in  the  habit  of  becoming  intoxicated,  and  the 
plaintiff  has  shown  that  she  has  been  damaged  thereby  in  her 
person,  property,  or  means  of  support,  then  she  may  recover 
such  actual  damages  thus  sustained,  as  shown  by  the  evidence. 
And  in  addition  thereto  you  may,  if  you  think  proper,  allow 
vindictive  or  exemplary  damages.** 

This  instruction  is  erroneous.  Section  1557  of  the  Code 
gives  to  the  wife  who  shall  be  injured  in  person,  property,  or 
means  of  support  by  her  intoxicated  husband,  or  in  conse- 
quence of  his  habitual  intoxication,  a  right  of  action  against 
any  person  who  shall,  by  selling  intoxicating  liquors  to  her 
husband,  cause  his  intoxication.  The  mere  selling  of  intoxi- 
cating liquors  to  a  person  intoxicated,  or  in  the  habit  of  be- 
coming intoxicated,  does  not  of  itself  confer  the  right  of  ac- 
tion. In  order  that  a  right  of  action  may  exist  the  liquor 
sold  must  cause,  or  contribute  to,  intoxication,  and  the  wife 
must  sustain  some  injury  by  the  intoxication.  It  is  apparent 
that  if  the  plaintiffs  husband  bought  beer  from  the  defend- 
ant, the  plaintiff  may  have  been  damaged  to  the  extent  of  the 
price  paid  and  the  value  of  the  time  spent  at  the  defendant's 
brewery,  although  the  beer  so  bought  may  not  have  con- 
tributed to  his  intoxication,  and  may  not  have  been  drunk  by 
him.  This  instruction  would  allow  a  recovery  under  just 
such  a  state  of  facts.  Under  the  instruction  it  is  not  made 
essential  to  a  recovery  that  the  beer  sold  should  have  caused, 
or  contributed  to,  intoxication. 

VI.  The  defendant  assigned  as  error  the  giving  of  the  fol- 
lowing instruction: 

"The   Statute  also  provides   that  courts  and  juries  shall 

- .  construe  the  law  hereinbefore  recited   so  as   to 

'  cover  the  act  of  giving,  as  well  as  selling,  by  per- 
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Bons  not  authorized."  It  is  claimed  that  section  1554  of  the 
Code  containing  this  provision  is  not  applicable  to  the  act  of 
giving  intoxicating  liqnors  to  a  person  intoxicated  or  in  the 
habit  of  becoming  intoxicated.  This  question  was  determined 
adversely  to  the  position  of  appellant  in  Church  v.  IHghatP.^ 
44  Iowa,  482. 

VII.  The  defendant  asked  the  court  to  instruct  the  jury 
that  it  is  a  violation  of  the  criminal  statutes  for  a  person  to 
6.  EviDBNCB:  s^ll  or  give  to  another,  while  intoxicated,  any  in- 
act*:  dcpee  toxicating  liquors,  and  that  the  jury  must  be  sat- 
required.  isfied  bcyoud  a  reasonable  doubt  that  the  defend- 
ant  so  did,  before  they  would  be  warranted  in  finding  against 
him.  This  instruction  was  refused  and  the  jury  were  instruct- 
ed that  a  preponderance  of  the  evidence  was  sufficient  to  en- 
able the  plaintiff  to  recover.  Hiis  action  of  the  court  is  as- 
signed as  error.  Barton,  v,  Thompson^  46  Iowa,'''30,  was  a 
civil  action  to  recover  damages  for  willfully  and  maliciously 
setting  fire  to  certain  stacks  of  wheat,  and  it  was  held  that 
the  plaintiff  must  satisfy  the  jury  beyond  a  reasonable  doubt 
that  the  allegations  in  the  petition  were  true,  before  he  could 
i*ecover.  The  correctness  of  this  decision  has  been  questioned 
by  counsel  in  several  cases  which  have  been  before  us,  and 
authorities  cited  which  were  not  before  us  when  that  case 
was  determined.  It  is  proper,  also,  to  say  that  we  were 
largely  influenced  in  making  the  ruling  in  Barton,  v.  Thomp- 
son because  of  the  rule  which  this  court  at  an  early  day  had 
adopted  in  the  actions  of  slander,  it  being  regarded  as  doubt- 
ful whether  a  distinction  could  be  drawn  between  such  actions 
and  any  other  civil  action  in  which  a  crime  is  charged.  A 
more  careful  examination  of  the  books  satisfies  us  that  what- 
ever may  be  the  rule  in  actions  of  slander  or  libel,  where  a 
crime  is  charged  and  a  justification  is  pleaded,  the  rule  in 
Barton  v.  Thompson  is  in  conflict  with  the  weight  of  au- 
thority and  cannot  be  sustained  on  principle,  and  is,  therefore, 
overruled.  That  the  authorities  are  conflicting  must  be  con- 
ceded.    The  doctrine  that  where  a  criminal  act  is  charged  in 
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a  civil  action  it  must  be  establiehed  beyond  a  reasonable 
doubt  before  there  can  be  a  recovery  is  approved  in  a  Green- 
leaf  on  Evidence,  §  408,  Taylor's  Ev.,  97,  and  Bishop  on 
Marriage  and  Divorce,  §  644.  It  it  disapproved  in  2  Whar- 
ton on  Ev.,  §  1246,  Oooley  on  Torts,  208,  and  ProflEatt  on 
Jury  Trials,  §  335. 

The  only  case  cited  by  Greenleaf  in  support  of  the  rule  is 
ThuHell  V,  BecmmofUy  8  Eng.  Com.  Law.,  531;  1  Bing.,  339. 
This  case  was  decided  in  1823,  and  we  are  not  aware  that  it 
has  been  followed  by  the  courts  of  England.  In  relation 
thereto  it  has  been  said:  "The  decision  on  this  point  in 
Thwrtell  V.  Becmmont  was  made  on  application  for  a  rule, 
and  without  much  consideration.  It  has  never  received  ap- 
probation in  the  English  courts,  although  as  a  rule  of  evi- 
dence occasions  have  repeatedly  arisen  for  its  adoption  and 
application.^  Depere,  J.,  in  Kane  v.  Hiberma  Ins.  Co.^ 
(N.  J.)  17  Am.  Law  Reg.  (N.  S.),  293. 

Leaving  out  of  view  for  the  present  actions  of  slander  and 
libel,  the  following  cases  should  be  r^arded  as  adhering  to  the 
rule  adopted  in  Thurtell  v.  Beaumont,  eupra;  Thayer  v.  BoyUj 
30  Me.,  475;  Bidman  v.  Hobhs,  35  Id.,  228;  McCormell  v. 
MMual  Ins.  Co,,  18  Ills.,  28;  Pryce  v.  Security  Ins.  Co., 
29  Wis.,  270,  and  Freeman  v.  Freem/m,  31  Wis.,  235.  The 
following  cases  have  been  cited  as  also  adhering  to  the  rule. 
White  V.  Comstock,  6  Vt.,  405;  Brooks  v.  Morse,  10  Id.,  37, 
and  Biker  v.  Hooper,  35  Id.,  457,  but  as  these  actions  were 
brought  to  recover  statutory  penalties  there  is  some  doubt 
whether  a  rule  applicable  to  them  should  prevail  in  civil  ac- 
tions brought  to  recover  damages. 

In  the  following  cases  the  rule  aforesaid  is  disapproved: 
Washmgton  Union  Ins.  Co.  v.  Wilson,  7  Wis.,  169;  Blai- 
ser  V.  The  Milwaukee  Mechanics  Ins.  Co.,  37  Wis.,  31 ; 
Knowlesv.  Scribner,  57  Me.,  495;  Hoffmcm  v.  Western 
Ins.  Co.,  1  La.  An.,  216;  Schmidt  v.  Ins.  Co.,  1  Gray,  529; 
Bissel  V.  West,  35  Ind.,  54;  Young  v.  Ed/voards,  72  Penn. 
St,  267;  Ins.  Co.  v.  Johnson,  11  Bush,  587;  Rothschild  v. 
Vol.  LVI— 2. 
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Ins.  Co.<i  62  Mo.,  356;  Mtmsen  v.  Atwood^  30  Conn.,  102; 
Elliot  V.  Van  JBuren,  33  Mich.,  49;  Bradish  v.  Bliss,  36 
Vt.,  326;  £'ane  v.  Hibemia  Ins.  Co.,  before  cited. 

In  some  of  these  cases  instructions  were  approved  which 
required  more  evidence  to  enable  the  plaintiff  to  recover 
when  the  cause  of  action  was  based  upon  a  crime  than  in 
other  civil  actions  because  of  the  presumption  of  innocence 
which  prevails  in  all  cases.  That  is,  the  evidence  must  so 
far  preponderate  as  to  overcome  such  presumption.  But  the 
rule  that  a  preponderance  is  sufficient  still  remains  intact,  for 
ithe  ruling  only  amounts  to  this:  that  the  preponderance  of 
the  evidence  must  be  suffipient  to  overcome  not  only  the 
other  evidence  but  the  presumption  of  innocence,  such  pre- 
sumption being  regarded  as  an  established  fact  to  be  over- 
come, as  are  other  facts;  and  this,  we  think,  must  be  so. 

The  rule  that  guilt  must  be  established  in  a  criminal  action 
beyond  a  reasonable  doubt  was  engrafted  on  the  common  law 
because  of  a  tenderness  for,  and  in  favor  of,  persons  charged 
with  crimes  which  affected  their  lives  and  liberties,  at  a  time 
when  the  criminal  law  was  harshly  administered,  and  cruel 
and  harsh  punishments  were  inflicted  for  slight  and  trivial 
oflfenses.  It  has  been  retained  when  in  a  great  measure  the 
reason  for  its  adoption  has  ceased.  A  conviction  for  a  crime 
is  followed  by  penal  consequences  affecting  the  life  and  liber- 
ty of  the  person  charged.  Not  so  in  a  civil  action.  And 
the  general  rule  in  this  class  of  actions  is  that  the  rights  of 
the  parties  must  be  determined  by  a  preponderance  of  the 
evidence.  In  criminal  actions  the  good  character  of  the 
person  charged  may  be  shown  as  a  defense,  and  it  may  entitle 
him  to  an  acquittal.  The  State  v.  Northrup  et  aL,  48  Iowa, 
583.  While  in  civil  actions  no  such  rule  obtains,  nor  can, 
unless  in  exceptional  cases,  the  good  character  of  the  person 
charged  with  a  crime  be  shown.  Bays  v.  Herring ,  51  Iowa, 
286;  1  Greenleaf  on  Ev.,  §  54. 

As  the  rule  in  criminal  actions  is  that  the  evidence  must 
establish  the  guilt  of  the  person  charged  with  crime  beyond 
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a  reasonable  doubt,  and  the  rule  in  civil  actions  is  that  a  pre- 
ponderance of  the  evidenoe  is  sufficient  to  enable  the  injured 
party  to  recover  whatever  damages  he  has  sustained  because 
of  the  alleged  criminal  act,  it  cannot  be  said  a  recovery  in 
the  latter  has  the  force  and  eflTect  of  a  conviction  in, a  crim- 
inal action  in  so  far  as  it  tends  to  degrade  the  person  isigainst 
whom  the  recovery  is  had,  because  he  has  not  been  found 
guilty  of  any  crime  as  required  by  the  laws  of  the  land. 
Therefore  it  is  that  it  has  been  well  said  there  may  be  a 
recovery  in  a  civil  action,  although  the  alleged  crime  on 
which  the  action  is  based  has  not  been  established. 

As  the  consequences  which  follow  a  recovery  in  a  civil 
actioji  are  so  materially  different  from  those  which  follow  a 
conviction  in  a  criminal  action,  and  as  the  reason  for  the  es- 
tablishment of  the  doctrine  of  reasonable  doubt  has  no  appli- 
cation to  civil  actions,  we  do  not  think  the  rule  should  be  ex- 
tended to  the  latter,  unless  slander  and  libel,  when  a  crime  is 
charged  and  justification  pleaded,  constitute  an  exception.  In 
one  or  more  of  the  above,  cited  cases  it  is  said  this  is  so. 
Whether  such  conclusion  is  well  grounded  we  are  not  agreed, 
and,  as  it  is  unnecessary  to  determine  it  at  this  time,  we  do 
not  do  so.  We  deem  it  proper,  however,  to  call  attention  to 
the  fact  that  it  was  held  in  Bradley  v.  Kennedy^  2  G.  Greene, 
231;  Forsliee  v.  Abr^mSy  2  Iowa,  571;  Fown^vn  v.  West^ 
23  Id.,  9,  and  Ellis  v.  Zindley^  38  Id.,  461,  that  in  such 
actions  a  plea  of  justification  charging  a  crime  must  be  estab- 
lished beyond  a  reasonable  doubt  The  opinion  in  Fotmiam 
V.  West  was  written  by  l)illon,  J.,  but  in  ScoU  v.  ITome  Ins. 
Co.j  1  Dillon,  105,  in  which  case  it  was  pleaded  as  a  defense 
that  the  plaintiff  had  set  tire  to  and  caused  the  building  in- 
sured to  be  burned,  the  jury  were  instructed  that  the  doctrine 
of  reasonable  doubt  did  not  apply.  The  rule  held  in  the 
cases  above  cited  in  this  State  is  the  direct  opposite  to  that 
held  in  ElUott  v.  Burrell^  60  Me.,  209;  FoUom  v.  Brovm^  5 
Foster,  114,  MaUhewa  ^».  Hurvtlyy  9  N.  H.,  146,  and  KmccM 
V.  Bradshawy  3  Hawks  (N.  0.),  63,  and  this  latter  rule  is 
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said  to  be  wirect  in  Oooley  on  Torts,  208.      In  our  opinion 
the  Circuit  Coort  did  not  etr  in  refusing  the  inslruction 
asked,  a&d  in  instructing  as  was  done. 
For  the  errors  before  eonsidei^  the  judgment  is 

Kevebsed. 


Babnbs  et  al.  t.  The  Couinlr  of  IfAKSHAY.T^. 

1.  Taxes:  bbcotebt  of  local  aid  taxes:  lxabilitt  of  oountt.  A 
county  acquires  no  beneficial  interest  m  taxes  voted  inliid  of  a  railroad 
and  paid  to  the  ooonty  treasurer,  and  cannot  be  held  responsible  for 
their  repayment  when  fodi^^ted  by  the  railroad  oomtpany.  The  daim  of 
the  tax-payer  for  the  recovery  of  si^ch  taxes  is  figainst  the  fund  in  the  hands 
of  the  treasorer,  and  not  against  the  county,  and  no  order  of  the  board 
of  snpervis(»rs  is  necessaiy  to  aaihorise  their  repayment.  Bbck  and 
SxEVBBB,  JJ.,  di99enH9ig, 

Appeal  from  MarahcM  District  Cowrt. 

Thubsdat,  Afbil  21. 

AonoN  to  recover  for  money  paid  as  a  tax  to  aid  in  the 
construction  of  a  railroad,  and  allied  to  be  refundable  under 
the  statute. 

The  plaintiffs  aver  in  their  petition  in  substance  that  the 
tax  was  paid  on  the  12th  day  of  Deccember,  1871,  to  aid  in 
the  construction  of  the  Burlington,  Cedar  Bapids  &  Minne- 
sota railroad;  that  the  company  has  failed  to  construct  the 
road,  and  has  abandoned  the  same;  that  by  reason  of  such 
failure  the  tax  on  the  12th  day  of  December,  1873,  became 
forfeited;  that  the  plaintilfe  have  demanded  of  the  coimty 
treasurer,  and  the  board  of  supervisors,  the  repayment  of  the 
tax,  but  the  county  treasurer  refuses  to  repay  the  same,  and 
the  board  refuses  to  audit  and  allow  the  same,  or  cause  a  war- 
rant to  be  drawn  therefor. 

To  the  petition  the  defendant  demurred  upon  the  following 
grounds: 
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Ist  Because  the  treasurer  of  Marshall  county,  to  whom 
the  tax  ^as  paid,  and  who  by  law  was  required  to  repay  the 
same,  and  his  bondsmen  at  that  time,  are  liable  for  the  repay- 
ment of  the  taxes. 

2d.  This  action  is  based  upon  an  implied  contract  to  repay 
taxes,  and  the  plain tiffb'  right  to  recover  the  same  has  not 
accrued  within  the  five  years  last  preceding  the  commence- 
ment of  this  suit,  but  before  that  time. 

3d.  Because  there  is  no  allegation  in  the  petition  that  the 
defendant  has  ever  appropriated  said  money  to  its.  use,  or 
that  the  same  has  been  distributed  to  any  particular  county 
fund. 

4th.  Because  the  treasurer  of  Marshall  county,  who  col- 
lected said  tax,  is  the  agent  of  the  plaintiffs  to  receive  said 
tax,  but  not  the  agent  of  the  defendant  for  its  collection,  as 
the  tax  is  raised  for  a  private  corporation,  and  for  private 
purposes,  and  not  for  any  public  purpose. 

6th.  Because  said  money  has  never  gone  into  and  become 
a  part  of  the  money  belonging  to  the  treasury  of  Marshall 
county,  and  cannot  so  become  under  the  laws  of  Iowa,  and  if 
collected  and  not  kept  or  disposed  of  as  required  by  law  it  is 
a  wrongful  conversion  by  the  treasurer,  for  which  he  and  his 
bondsmen  would  be  liable. 

6th.  Because  there  is  no  common  law  or  statute  requiring 
a  county  to  refund  a  tax  voluntarily  paid,  except  such  as  has 
been  erroneously  and  illegally  exacted  and  paid. 

7th.  Because  it  is  shown  by  said  petition  that  on  the  12th 
day  of  December,  1873,  it  became  and  was  then  the  official 
duty  of  the  then  county  treasurer  of  Marshall  county  to  repay 
said  tax  to  the  persons  entitled  thereto;  and  more  than  three 
years  have  elapsed  since  said  date,  and  before  the  commence- 
ment of  said  action. 

The  court  sustained  the  demurrer,  and  rendered  judgment 
for  the  defendant.     The  plaintiffs  appeal. 
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Henderson^  Merriman  cfe  Carney y  for  appellants. 
<?.  Caswelly  for  appellee. 

Adams,  Ch.  J. — A  local  aid  tax  is  not  collected  for  the 
benefit  of  the  county,  but  for  the  benefit  of  the  corporation 
1.  TAXES :  ^^^^  is  to  be  aided,  and  in  contemplation  of  law, 
i^my*o^ '  perhaps,  for  the  benefit  of  the  townships  voting 

county.  ^jjg  ^.^^      ijj^^   ^^^   jg   ^^  1^  pg^j^   ^    ^^   county 

treasurer,  and  deposited  in  the  county  treasury.  If  the 
county  should  wrongfully  appropriate  the  same  to  its  own 
use,  it  would,  we  presume,  become  liable  therefor.  In  this 
case  the  petition  shows  that  the  tax  is  still  in  the  treasury. 
The  only  complaint  made  of  the  county  is  that  its  board  oi 
supervisors  have  refused  to  audit  and  allow  the  claim,  and 
have  refused  to  cause  a  warrant  to  be  drawn  therefor.  The 
question  presented  is  as  to  whether  the  county  is  liable  for 
such  refusal.  It  certainly  is  not  unless  the  plaintiffs'  right 
was  affected  by  the  refusal. 

Taking  the  averments  of  the  petition  to  be  true  it  was  the 
duty  of  the  county  treasurer  to  refund  the  tax.  Chapter  102, 
section  3,  session  laws  Thirteenth  General  Assembly.  This 
we  think  he  might  do  without  any  order  of  the  board.  In 
Bvitler  V.  Ths  Board  of  Supervisors^  46  Iowa,  327,  it  was, 
to  be  sure,  intimated  that  in  a  supposed  case  it  would  be 
proper  for  the  board  to  order  a  local  aid  tax  illegally  collected 
to  be  refunded.  See,  also,  Lauman  v.  The  County  of  Des 
Moines^  29  Iowa,  310,  in  regard  to  the  obligation  of  a  county 
to  refund  a  tax  illegally  collected.  But  in  the  case  at  bar  the 
tax  was  not  illegally  collected.  The  plaintiffs'  right  rests 
solely  upon  the  fact  that  the  tax  was  paid  more  than  two 
years  prior  to  the  commencement  of  the  action,  and  had  not 
been  earned  by  the  company.  The  tax,  we  think,  was  refund- 
able by  simple  demand  upon  the  treasurer.  If  it  was  refund- 
able only  upon  a  warrant  duly  drawn  by  the  county  auditor, 
the  sanction  of  the  boai-d  would  be  necessary.     Code,  § 
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321.  But  the  tax  was  refundable  without  a  warrant,  unlesa 
the  tax  was  payable  to  the  county.  Code,  §  327.  It 
was  payable  to  the  county  treasurer,  and  was,  when  paid,  to 
be  deposited  in  the  county  treasury.  But  it  should  be  kept 
as  a  distinct  fund,  subject  merely  to  the  rights  of  the  com- 
pany and  special  tax-payer.  In  no  ev^nt  could  the  county 
acquire  any  beneficial  interest  therein.  It  follows,  we  think, 
that  in  case  of  misappropriation  by  the  county  treasurer,  or 
loss  in  any  way  without  the  fault  of  the  county,  the  loss 
should  fall  upon  the  company  or  special  tax-payer,  and  not 
upon  the  county  or  general  tax-payers.  The  plaintiffs'  claim, 
then,  is  strictly  a  claim  against  the  fund,  and  not  against  the 
county.  Such. being  the  case  it  appears  to  us  that  it  was  not 
one  to  be  audited  and  allowed  by  the  board,  and  a  warrant  to 
be  drawn  therefor.  K  so  the  plaintiffs'  tax  should  have  been 
refunded  by  the  treasurer  upon  demand,  and  the  county  did 
not  become  liable  by  reason  o£  anything  which  the  board 
omitted  or  refused  to  do. 

If,  as  the  parties  intimate  in  their  arguments,  the  tax  is  not 
in  the  treasury,  but  was  misappropriated  by  the  predecessor 
of  the  present  treasurer,  it  cannot,  of  course,  be  refunded  (ex- 
cept by  way  of  reimbursement  for  loss  from  a  different  fund, 
which  we  hold  would  be  improper)  nor  would  the  present 
treasurer  be  liable  therefor. 

In  our  opinion  the  demurrer  was  properly  sustained. 

Affirmed. 

Beck,  J.,  dissenting. — I.  The  statement  of  the  pleadings 
made  in  the  opinion  of  the  majority  of  the  court  recites  an 
important  averment  of  the  petition,  namely:  That  the 
money  collected  as  taxes  from  plaintiffs,  which  they  seek  to 
recover,  is  wholly  unpaid. 

The  demurrer  resists  plaintiffs'  right  to  recover  in  this 
action,  as  it  will  be  discovered  upon  the  consideration  of  the 
whole  pleadings,  upon  these  grounds: 

1.     The  money  was  paid  to  and  received  by  the  treasurer 
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of  defendant  in  a  private  capacity  as  agent  of  plaintiff,  not 
oflBcially  as  treasurer  of  the  county,  and  the  money  was  not 
paid  into  the  treasury  of  the  county  nor  used  and  appropri- 
ated as  public  funds. 

2.     The  action  is  barred  by  the  statute  of  limitations. 

II.  It  has  been  held  by  a  majority  of  this  court,  in  more 
than  one  decision,  that  the  statute  authorizing  the  levy  of 
taxes  to  aid  in  the  construction  of  railroads  is  constitutional, 
for  the  reason  that  the  building  of  railroads  is  a  public  pur- 
pose for  which  taxes  may  be  levied.  See  Stewart  v.  Boa/rd 
of  Supervisors^  30  Iowa,  9.  This  case  has  been  frequently 
approved.  See  Renwiok  et  al.  v,  Da/oenport  &  Northwestern 
Ry  Co.,  47  Iowa,  511. 

K  the  statute  provided  for  the  levy  of  taxes  for  a  private 
purpose  it  would,  according  the  doctrine  recognized  by  all 
courts,  be  in  violation  of  the  constitution.  The  taxes  involved 
in  this  case  were,  according  .to  the  settled  rule  of  this  court, 
levied  for  a  public  purpose.  They  were  authorized  by  a  vote 
of  the  people  and  when  so  authorized  they  were  levied  and 
collected  as  all  other  taxes.  Their  collection  was  made  by  the 
county  treasurer,  and  when  delinquent  the  payment  was  en- 
forced by  distress  of  goods  or  sale  of  lands,  in  the  same  manner 
as  all  other  taxes  levied  by  the  county.  See  chapter  102, 
Acts  Thirteenth  General  Assembly. 

The  statute  above  cited,  under  which  the  taxes  were  levied, 
gives  no  support  to  the  positions  assumed  in  the  demurrer 
that  the  taxes  were  not  paid  to '  the  county  treasurer  in  his 
official  capacity,  but  were  received  by  him  as  the  agent  of  the 
tax-pajKrs,  and  the  moi;iey  was  not,  therefore,  paid  into  the 
county  treasury. 

The  statute  authorizes  the  coimty  treasurer  to  collect  the 
taxes,  which  are  levied  by  the  county  and  placed  upon  the  tax 
books.  They  are  collected  in  the  same  manner  as  other  taxes. 
It  is  impossible  to  suppose  that  the  legislature  intended  the 
collection  of  this  tax,  levied  for  a  public  purpose,  to  be 
made  by  a  private  person.     The  act  designates  the  person 
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charged  with  the  collection  of  the  tax  by  his  official  title,  and 
prescribes  his  duty  in  language  of  the  same  purport  that  it 
uses  in  prescribing  his  duties  pertaining  to  other  taxes.  That 
the  statute  requires  the  taxes  collected  under  its  provisions 
to  be  paid  into  the  county  treasury  is  not  left  to  inference. 
The  proviso  of  the  third  section  prescribes  that  if  the  tlbLCS 
be  not  withdrawn  from  the  county  treasury  within  two  years 
the  treasurer  shall  repay  the  money  to  the  tax-payer.  Here 
is  an  express  declaration  that  taxes  under  the  statute  are  found 
in  the  county  treasury.  Of  course  they  were  deposited  in  the 
treasury  by  the  treasurer. 

We  have,  then,  the  case  of  taxes  paid  for  a  public  purpose 
into  the  county  treasury.  They  are  held  by  the  coimty  in 
trust  for  the  objects  to  which  the  law  appropriates  them. 
2>.  M.  db  M.  JS.  Co,  v.  Zowry,  51  Iowa,  486.  In  this  respect 
they  do  not  differ  from  other  taxes  for  special  purposes,  paid 
into  the  county  treasury,  as  the  Bchool  taxes,  bridge  taxes, 
taxes  for  the  support  of  the  insane,  etc.  The  fact  that  these 
taxes  are  not  appropriated  to  purposes  connected  with  the 
county  government  does  not  authorize  the  conclusion  that  the 
county  is  not  interested  in  the  purposes  for  which  they  were 
collected.  The  county,  as  a  branch  of  the  government  of  the 
State,  is  charged  by  the  law  with  the  duty  and  responsibility 
of  collecting  and  disbursing  these  various  taxes.  They  are 
collected  for  public  purposes,  and  their  disbursement  within 
the  county  is  a  public  benefit  which  is  enjoyed  by  the  people 
of  the  county.  The  law  charges  the  county  with  the  duty  of 
returning  to  the  tax-payers  the  money  collected  for  the  construc- 
tion of  railroads,  if  it  be  not  used  for  that  purpose.  As  the 
money  is  in  the  treasury  of  the  county,  the  tax-payer  cannot 
seek  payment  elsewhere. 

As  we  have  seen,  the  taxes  under  the  law  are  paid  into  the 
treasury  of  the  county.  The  petition  avers  that  the  money 
still  remains  there.  The  law  declares  that  if  the  taxes  are 
not  withdrawn  from  the  county  treasury  within  two  years 
after  collection,  the  money  shall  be  repaid  to  the  tax-payer. 
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Who  should  be  responsible  for  the  return  of  the  money?  It 
is  very  plain  that  the  county  treasurer  is  not,  for  he  holds  the 
funds  for  the  county.  It  is  equally  plain  that  the  county  is 
responsible,  for  the  fund  which  the  tax-payer  seeks  is 
found  in  its  treasury.  To  my  mind  the  question  will  not 
admit  of  further  argument. 

III.  The  action  is  not  barred  by  the  statute  of  limitations. 
The  defendant  became  liable  to  repay  the  tax  Dec.  12, 
1873,  at  the  expiration  of  two  years  from  the  date  of  the  pay- 
ment.  The  action  was  commenced  October  10,  1878.  The 
period  of  limitation   is  five  years.     Code,   §   2529,  ^  4. 

Actions  against  public  officers  are  barred  within  three  years. 
§  2629,  ^  3.  This  provision  is  not  applicable  to  the 
case  before  us,  which  is  not  prosecuted  against  an  officer,  but 
against  the  county. 

In  my  opinion  the  judgment  of  the  District  Court  ought 
to  be  reversed. 

Seevbrs,  J.,  concurs  in  the  conclusions  I  have  expressed  in 
this  dissenting  opinion. 


1104  7ioi  Adkinson  t.  Bbbbding. 

1.  Descent:  pebsonal  pbopertt  exempt  vnou  execution.  Where 
a  husband  dies  leaving  personal  property  which  was  exempt  from  execu- 
tion in  his  hands,  and  such  property  is  taken  possession  of  by  his  widow, 
she  will  not  be  deprived  of  her  right  thereto  under  the  sti^te  by  the 
fioct  that  no  inventory  and  appraisement  were  made  as  provided  for  by 
section  2371  of  the  Code. 

Appeal  from  Madison  Circuit  Court. 

Fkidat,  Apbil  22. 

This  is  a  controversy  as  to  the  ovrnership  of  certain  per- 
sonal property.  It  appears  from  an  agreed  statement  of  facts, 
upon  which  the  case  was  tried  in  the  court  below,  that  Alex- 
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ander  Blair  died  intestate,  Oct.  6,  1876,  and  Martha  Blair 
was  his  widow.  February  23,  1877,  Martha  Blair  inter- 
married with  one  James  Wilson,  and  on  December  6th,  1877, 
said  Martha  Blair  Wilson  died.  At  the  death  of  Alexander 
Blair  he  left  certain  articles  of  personal  property  which  were  ex- 
empt from  execution  against  him,  and  of  the  value  of  $355, 
which  said  Martha  Blair,  at  his  death,  took  into  her  posses- 
sion, and  retained  until  her  death.  On  December  7,  1877, 
and  after  the  death  of  said  Martha  Wilson,  the  defendant  was 
appointed  administrator  of  the  estate  of  Alexander  Blair,  de- 
ceased. He  took  possession  of  said  property  as  belonging  to 
the  estate  of  said  Blair,  and  on  the  14th  of  January,  1878, 
he  sold  the  same  in  pursuance  of  an  order  of  court  for  the 
sale  of  personal  property  belonging  to  said  estate,  and  re- 
ported the  proceeds  of  said  sale  to  the  court.  On  the  11th 
day  of  January,  1878,  plaintiff  was  appointed  administrator 
of  the  estate  of  said  Martha  Wilson,  and  on  the  next  day  he 
notified  the  defendant  in  writing  that  he  claimed  said  property 
as  assets  of  the  estate  of  which  he  was  administrator,  and 
demanded  the  surrender  of  the  same. 

Upon  the  foregoing  facts  the  Circuit  Court  found  that  the 
plaintiff,  as  administrator,  was  entitled  to  recover  the  value 
of  the  property  as  a  claim  of  the  third-class  against  the  estate 
of  Alexander  Blair,  with  interest  from  January  12, 1877,  and 
costs.     Defendant  appeals. 

Waimorig/U  cfe  Miller,  for  appellants* 

McCaughan  &  Dahneyy  for  appellee. 

EoTHBOCK,  J. — I.     If  the  property  in  controversy  at  the 

death  of  Alexander  Blair  descended  absolutely  to  his  widow, 

Martha  Blair,  and  she  took  it  into  her  possession,  and  re- 

1.  DBscEirr :  •  tained  it  until  her  death,  it  was  the  personal 

property  ex-   property  of  her  estate;    her  administrator  was 
empt  irom       r     r      j  i 

execution.       entitled  to  the  possession  of  it,  and  the  seizure 
and  sale  of  it  by  the  defendant  was  wrongfuL    The  question 
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to  be  determined  is:  was  Martha  Wilson  the  own^  of  the 
property  at  her  death? 

Section  2371  of  the  Code  is  in  the  following  words: 
♦<  When  the  deceased  leaves  a  widow  all  persoiial  property  which 
in  his  hands  as  the  head  of  the  fanuly  would  be  exempt  from 
execution,  after  being  inventoried  and  appraised,  shall  he  set 
apart  to  her  as  her  property  in  her  own  right,  and  be  exempt 
in  her  hands  as  in  the  hands  of  the  decedent!' 

Counsel  for  appellant  contends  that  the  property  did  not 
vest  in  Martha  Blair  because  it  was  not  inventoried,  appraised 
and  set  apart  to  her,  and  that  at  her  death  it  was  assets  of  the 
estate  of  Alexander  Blair,  to  be  administered  upon,  the  same 
as  other  personal  property  of  the  estate. 

We  think  this  an  improper  construction  of  the  statute,  at 
least  as  applicable  to  the  facts  of  this  case.  There  is  no 
dispute  as  to  the  character  of  the  property.  It  was  exempt 
from  execution  in  the  hands  of  Alex.  Blair.  His  widow  took 
and  retained  possession  of  it  while  she  lived.  It  was  not 
assets  of  the  estate  of  Blair  to  be  administered  upon  as  such. 
JElUworth  V,  ElUworth^  33  Iowa,  164.  The  law  vests  the 
property  in  the  widow  absolutely.  The  purpose  of  the  inven- 
tory and  appraisement  is  to  identify  it  in  order  to  determine 
that  it  is  in  fact  exempt  from  execution,  and  set  it  apart  from 
the  other  property  not  exempt.  But  the  widow's  right  to 
that  which  by  the  law  is  hers  absolutely  does  not  depend 
upon  the  inventory  and  appraisement.  In  this  case  it  is  not 
only  conceded  that  the  property  was  in  fact  exempt,  but  that 
the  widow  took  possession  of  it  and  retained  it  during  her 
life.  We  have  no  doubt  that  it  was  her  property  under  the 
statute,  and  that  the  administrator  of  her  estate  was  entitled 
to  it  as  assets  to  be  administered  upon. 

II.  It  is  urged  that  the  court  erred  in  allowing  the  claim 
as  one  of  the  third-class.  It  is  said  it  should  be  ^established 
if  at  all  as  one  of  the  fourth  class,  because  it  was  not  at  any 
time  filed  as  a  claim  against  the  estate.     Code,   §  2420. 

This  appears  from  the  pleadings  to  be  an  ordinary  action 
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against  the  defendant  for  seizing  and  appropriating  property 
which  was  not  assets  of  the  estate  of  which  he  was  adminis- 
trator. The  court  below  found,  as  we  think  correctly,  that 
the  property  did  not  belong  to  the  estate.  It  was  the  plain- 
tiff's right  to  recover  the  value  of  the  property  thus  wrong- 
fQlIy  taken  without  filing  a  claim  against  the  estate.  An  ad- 
ministrator cannot  wrongfully  take  the  property  of  a  stranger, 
and  convert  it  into  money,  and  then  claim  that  the  rights  of 
the  lawful  owner  shall  be  postponed  to  the  claims  of  the 
creditors  of  the  estate.  We  think  the  defendant  is  not  in  a 
position  to  complain  of  the  classification  of  the  claim  made 
by  the  Circuit  Court. 

III.  It  appears  from  the  abstract  that  interest  was  allowed 
on  the  value  of  the  property  from  January  12,  1877.  No 
demand  of  the  property  was  made  until  January  12,  1878, 
and  plaintiff  concedes  that  interest  should  be  computed  from 
the  latter  date.    The  judgment  will  be  modified  accordingly. 

Modified  and  Affibmed. 


The  State  v.  Pbkhbll. 


1.  Criminal  Law:  indiotmekt:  cokbtbuction  of.    An  indictment  f(»r 

rape  constmed  and  held  co  sufficiently  charge  the  crime. 

2.  Instraction:  failurb  to  ask:  pbacticb  in  the  supreme  court.        50    ^ 

Where  an  instraction  given  contains  affirmatiye  error  it  will  not  be  sns-  Jl— — > 
tained  by  the  Supreme  Court  merely  because  the  appellant  failed  to  ask  \^  %\ 
an  instruction  expressing  the  correct  rule. 

Appeal  from  CalJuyun  District  Court. 

Fbidat,  Apbil  22. 

The  defendant,  under  the  name  of  Frank  Dunn,  was  indicted 
for  the  crime  of  rape,  and  convicted  of  an  assault  with  intent 
to  commit  rape,  and  he  now  appeals  to  this  court. 
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The  State  v.  Pennell. 

Hudson  <&  WrigJUy  for  appellant. 

J,  F.  MoJunkithy  Attorney  General^  and  J.  M.  ToliveVy 
for  the  State. 


Adam8,  Oh.  J. — 1.  It  is  assigned  as  error  that  the  indict- 
ment does  not  show  the  name  of  the  person  alleged  to  have 
been  ravished. 

The  indictment  is  in  these  words:  "The  said  Frank  Dunn 
on  or  about  the  11th  day  of  April,  1879,  in  the  county  of 
1.  cBiMiNAL    Calhoun  aforesaid,  did  with  force  and  arms  at  the 

law :  indict- 

mentof:        countv   aforesaid,  in  and  upon  one  Elizabeth  J. 

construction  •'  '  * 

o**  Smith,  unlawfully  willfully  and  feloniously  make 

an  assault  and  did  then  and  there  ravish  and  carnally  know, 
forcibly  against  the  will  of  the  said  Elizabeth  J.  Smith." 
The  defendant  insists  that  it  is  not  charged  that  he  ravished 
and  carnally  knew  Elizabeth  J.  Smith,  or  any  other  person. 
According  to  his  construction  of  the  indictment  the  words 
"  ravished "  and  "  know,"  as  therein  used,  have  no  object. 
But  it  appears  to  us  otherwise.  If  the  language  of  the  in- 
dictment were  that  "the  said  Frank  Dunn  did  then  and  there 
ravish  and  carnally  know,  forcibly  against  her  will,  the  said 
Elizabeth  J.  Smith,"  there  wonld  be  no  difficulty.  The  words 
"  ravish "  and  "  know "  are  what  are  called  transitive  verba. 
Their  meaning  is  not  complete  until  they  are  carried  over  in 
the  mind  and  applied  to  their  object.  In  the  case  above  sup- 
posed they  would  need  to  be  carried  over  an  intervening 
clause  thrown  in  to  modify  them.  The  same  is  true  in  the 
language  actually  used.  Adopting  what  we  deem  a  correct 
punctuation,  the  meaning  appears  to  us  clear.  The  charge 
is  that  the  defendant  "did  then  and  there  ravish  and 
carnally  know,  forcibly  against  the  will  of,  the  said  Elizabeth 
J.  Smith."  The  verbs  to  "  ravish  "  and  "  know  "  being  transi- 
tive are  to  be  carried  over  and  applied  to  their  object,  Eliza- 
beth J.  Smith.     The  sentence  is  certainly  not  a  model  one, 
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but  there  is  no  reasonable  doubt  as  to  its  meaning,  and  the 
indictment  appears  to  us  to  be  good. 

11.     The  court  charged  the  jury,  in  substance,  that  in  case 

they  found  the  defendant  guilty  they  would  necessarily  find 

2.  TNOTBuc-     ^^  guilty  of  rape,  or  of  an  assault  with  an  in- 

S'^iSk  f  pJS?  tent  to  commit  rape.     The  defendant  insists  that 

supreme  ^      the  coujrt  erred,  in  that  a  simple  assault  is  one  of 

the  degrees  of  oflense  included  in  the  offense 

charged,  and  that  the  instruction  excluded  such  degree  from 

the  consideration  of  the  jury. 

The  Attorney  General  concedes  that  it  would  have  been 
proper  to  instruct  the  jury  that,  under  the  indictment,  the  de- 
fendant might  be  convicted  of  a  simple  assault,  but  he  con- 
tends that  a  failure  to  so  instruct,  in  the  absence  of  a  request 
to  that  effect,  is  not  reversible  error. 

If  the  error  complained  of  consisted  simply  of  a  lack  of 
fulness  in  the  instruction  given,  a  different  question  would  be 
presented.  But  the  instruction  affirmatively  precluded  the 
jury  from  finding  a  verdict  of  a  simple  assault.  Where  an 
instruction  contains  an  affirmative  error,  we  cannot  sustain  it 
merely  because  the  appellant  failed  to  ask  an  instruction  which 
would  have  contravened  it,  and  expressed  the  correct  rule. 

The  question  involved  in  this  case  was  decided  in  State  v. 
WalterSy  45  Iowa,  390.  State  v.  Vinsanty  49  Iowa,  244; 
State  V.  Glynden^  51  Iowa,  463. 

For  error  in  the  instruction  given  the  judgment  of  the 
court  below  must  be  reversed  and  the  case  remanded  for  an- 
other trial. 

Bevebsed. 
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MadiflOB  Coimtj  y.  Kiidler. 


Madison  County  v.  Kbidleb  et  al. 

1.  Mortgage:  to  school  fund:  county  auditor.  A  county  auditor 
has  no  power  to  releaae  real  estate  from  a  mortgage  executed  hereon  to 
the  county  for  the  use  of  the  school  fund. 

Appeal  from  Madison  Ci/rcuit  Court. 

Fbiday,  Apbil  23. 

Action  to  foreclose  a  mortgage.  The  fEicta  are  stated  in 
the  opinion. 

McCaughan  db  Dahney^  for  appellants. 

No  appearance  for  appellees. 

Sebvees,  J. — ^The  defendant  Mary  J.  BIridler,  and  her  hus- 
band, borrowed  a  sum  of  money  from  the  school  fund,  for 
which  thej,  with  McCaughan  &  Dabney  as  their  sureties, 
executed  a  promissory  note  to  the  plaintiff,  and  the  said  Mary 
and  her  husband  executed  a  mortgage  on  certain  i^eal  estate 
to  secure  the  same.  This  action  was  brought  to  recover  on 
the  note  and  foreclose  the  mortgage. 

McCaughan  &  Dabney  answered  the  petition,  admitting 
the  execution  of  the  note  and  mortgage,  and  made  their 
answer  a  cross-petition,  and  therein  alleged  they  were  sureties 
on  the  note;  that  the  county  auditor  had  released  a  portion 
of  the  real  estate  from  the  lien  of  the  mortgage,  which  they 
pleaded  he  had  no  authority  to  do,  and,  therefore,  the  mort- 
gage was  a  valid  lien  on  all  the  mortgaged  premises.  They 
further  alleged  they  did.  not  know  the  amount  due,  asked 
the  court  to  ascertain  the  same,  and,  when  done,  offered  to 
pay  the  same,  and  asked  to  be  subrogated  to  all  the  rights  of 
the  plaintiff. 

Afterward  the  court  found  the  amount  due,  and  the  same 
was  paid  by  McCaughan  &  Dabney,  and  thereupon  the  court 
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entered  a  decree  subrogating  tliem  to  all  the  rights  of  the 
plaintiff,  and  the  cause  was  continued.  From  this  decree 
neither  party  appealed,  and  no  exception  was  taken  thereto. 
Afterward  Mary  J.  Kridler  and  her  husband  answered  the 
cross-petition,  and  pleaded  the  release  of  the  mortgage  as  to  a 
part  of  the  real  estate  by  the  county  auditor  upon  their  paying  a 
pro  rata  amount  of  the  money  secured  by  the  mortgage,  and 
that  said  release  was  afterward  ratified  and  approved  by  the 
board  of  supervisors;  that  after  said  release  they  sold  to  one 
W.  H.  Brown  the  real  estate  so  released,  and  they  asked  that 
it  be  adjudged  the  mortgage  was  not  a  lien  thbreon.  To  this 
answer  McCaughan  &  Dabney  replied  denying  each  and  every 
allegation  therein,  and  insisting  the  county  had  no  power  or 
authority  to  release  said  mortgage. 

The  court  rendered  judgment  in  favor  of  McCaughan  &  Dab- 
ney for  the  amount  due  on  the  note,  foreclosed  the  mortgage 
as  to  the  portion  of  the  premises  included  therein,  but  decreed 
the  release  by  the  auditor,  which  was  ratified  by  the  board,  to 
be  valid,  and  that  said  mortgage  was  not  a  lien  on  that  portion 
of  the  premises  described  in  the  mortgage.  From  this  decree 
McCaughan  &  Dabney  appeal. 

I.  The  board  of  supervisors  "  hold  and  manage  "  the  se- 
curities given  the  school  fund.  Code  §  1860,  1881.  The 
1. MORTGAGE-  ft^^^it^^*  is  authorized  to  make  loans,  but  he  has 

fpod^?  wmnty  ^^  authority  to  receive  money  paid  or  due  such 
**^'*'''  fund.     If  he  does  so  such  act  is  void.  Mahaska 

Co.  V.  Searle  et  al.,  44  Iowa,  492 ;  State  v.  Buan  et  al.y  45  Id., 
828.  It  follows,  we  think,  the  auditor  has  no  authority  to 
release  a  portion  of  the  mortgaged  premises  upon  the  pay- 
ment of  a  pro  rata  amount  of  the  money  secured  thereby. 
This  involves  a  discretion  and  power  on  the  part  of  the 
auditor  which  the  statute  clearly,  in  our  opinion,  does  not 
confer. 

II.  There  is  no  evidence  tending  to  show  the  appellees 
had  sold  the  land  released  from  the  lien  of  the  mortgage,  or 
tliat  such  release  had  been  approved  by  th^  board  of  super* 

Vol.  LVI— 3. 


84  SUPREME  COURT  OF  IOWA, 

Fort  Des  Moines  Lodge  No.  25, 1.  O.  O.  F.,  t.  The  County  of  Polk. 

visors.  Conceding,  therefore,  the  board  has  such  power  there 
is  an  utter  failure  to  so  show.  Such  fact  cannot,  therefore, 
be  regarded  as  established.  This  being  so  the  court  erred  in 
holding  the  mortgage  was  not  a  valid  lien  on  the  premises 
described  therein.  The  court  should  have  rendered  a  decree 
foreclosing  the  mortgage  as  to  all  the  real  estate  described  • 
therein.  The  cause  will  be  remanded  to  the  court  below 
with  directions  to  enter  a  decree  iii  accordance  with  this 
opinion. 

Reversed* 


Fort  Des  Moines  Lodge  No.  25, 1.  O.  O.  F.,  v.  The 

66       841 

|i38    MTj  County  of  Polk  et  al. 

1«  Taxation:  fropbrtt  of  benevolent  bociett:  when  not  exempt. 
A  building  owned  by  a  benevolent  societ}'  and  leased  for  i>ecaniar7  profit 
is  taxable,  although  built  with  a  fund  which  was  exempt,  and  into  which 
the  rents  are  i>aid. 

Appeal  from  Polk  Circuit  CovH. 

FRroAT,  April  22. 

The  material  allegations  of  the  petition  are,  in  substance, 
as  follows:  . 
,  The  plaintiff  is  a  corporation  organized  under  the  laws  of 
Iowa  for  benevolent  and  charitable  purposes.  It  created  a 
"  widows'  and  orphans'  fand ''  for  the  purpose  of  carrying 
out  the  object  and  intent  of  its  organization.  Said  fund  is 
used  exclusively  for  the  maintenance  of  the  widows  and 
orphans  of  deceased  members  of  said  lodge.  In  1854  the 
fund  had  accumulated  to  some  extent  and  it  was  deemed  best 
.  by  the  plaintiff  to  purchase  therewith  certain  lots  in  the  city 
of  Des  Moines  and  erect  thereon  a  business  block,  which 
was  done.      The  money  expended  for  that  purpose  belonged 
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exclusively  to  said  fund,  and  the  plaintiff  holds  the  legal  title 
to  said  real  estate  in  trust  for  the  purpose  for  which  it  was 
intended*  Since  the  erection  of  said  building  the  same  has 
been  leased  for  business  purposes,  and  the  income  appropri- 
ated to  paying  for  repairing  the  building  and  necessary  ex- 
penses connected  therewith,  and  the  remainder  placed  in  said 
fund,  which  has  been  exclusively  devoted  to  the  purpose  for 
which  it  was  created, 

Tiie  said  real  estate  has  been  assessed  for  taxation,  and  the 
ordinary  taxes  have  been  levied  thereon,  and  it  is  prayed  that 
the  collection  of  said  taxes  bo  enjoined,  upon  the  ground  that 
said  property  is  not,  under  the  law,  liable  to  taxation. 

There  was  a  demurrer  to  the  petition,  which  was  sustained. 
Plaintiff  appeals. 

Wright^  Gatch  c&  Wright^  for  appellant. 

John  A.  McCally  for  appellees. 

EoTHBOCK,  J.  —  The   only  question  for  determination  is 
whether    the    said    real   estate  is    exempt    from    taxation. 
1,  TAXATiox :   Counsel  for  appellant  concede  the  rule  to  be  that 
Seiievo\en*t'     exemption  from  taxation  is  the   exception,   and 
wSeli^uot        that  it  must  rest  on   some  clear  expression  of 
the  legislative  will.      Turning  to  the  statute,  we 
find  it  provides  as  follows:     "The  following  classes  of  prop- 
erty are  not  to  be  taxed:       *         *         *         *       ^\\  public 
libraries;  grounds  and  buildings  of  literary  and  religious  in- 
stitutions and  societies,  devoted  solely  to  the  appropriate  ob- 
jects of  these  institutions,        *         *         *         *       and  not 
leased  or  otherwise  used  with  a  view  to  pecuniary  profit.'* 
Code,  §  797. 

Keeping  in  view  the  rule  above  stated,  this  section  of  the 
statute  must  be  construed  as  requiring  the  property  in  ques- 
tion to  be  taxed.  Indeed,  it,  in  effect,  declares  that  leased 
property  shall  not  be  exempt  from  taxation.  Under  the  stat- 
ute it  is  immaterial  to  what  the  income  from  leased  property 
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ifl  devoted.  The  property  being  leased  for  busiDeas  purposeSi 
and  an  income  obtained  therefrom,  its  status  as  taxable  prop- 
is  thereby  fixed.  This  distinguishes  the  case  from  The  Trvs^ 
tees  of  Griawold  College  v.  The  Stdte^  4S  Iowa,  276,  and 
Cook  V.  HutchinSy  Id.,  706. 

Counsel  for  appellant  in  an  able  and  ingenious  argument 
maintain  that  the  money,  before  it  was  invested  in  real  estate, 
was  not  taxable,  and  that  accumulations  thereof  derived  from 
loaning  it  would  also  have  been  exempt,  and  as  this  invest- 
ment was  made  to  accomplish  the  same  object,  the  same  re- 
sult should  follow.  But  it  seems  to  us  the  conclusive  reply 
to  this  argument  is  that  the  statute  does  not  so  provide. 

Affirmed,    . 


WhEBLEB  T.   Cox  ET  At. 


v.  Attorney:  pbesumption  of  authoritt:  evidbkcb  to  ovebcoicb. 
The  presumption  that  an  attorney  who  brings  an  action  is  authorized  t6 
do  so  by  the  plaintiff  can  only  be  oyeicome  by  clear  and  satisfactoiy 
evidence. 

Appeal  froih,  Po^oeshiek  District  Court. 
Fbidat,  Apbil  2S. 

i 

Action  in  equity  to  set  aside  a  judgment  and  enjoin  an 
execution  sale.  The  judgment  upon  which  the  execution 
issued  was  rendered  in  defendant  Cox's  favor,  upon  a  counter- 
claim set  up  in  an  action  brought  ostensibly  by  the  present 
plaintiff  against  Cox.  The  plaintiff  avers,  however,  that  the 
aption  was  not  in  fact  brought  by  him.  The  attorney  who 
acted  ostensibly  for  the  plaintiff  in  bringing  the  action  was 
one  Foster,  but  the  plaintiff  avers  that  Foster  was  never 
authorized  by  him  to  bring  the  action,  and  that  he  had  no 
knowledge  that  such  action  had  been  brought  until  long  after 
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the  redition  of  the  judgment  against  hi  in  upon  the  counter- 
claim, and  about  the  time  of  the  issuance  of  the  execu- 
tion. ,  ' 

He  a^ers  that  there  was  at  one  time  a  mutual  account  be- 
tween him  and  Cox,  that  certain  items  thereof  were  in  dispute, 
but  that  they  were  finally  settled  by  arbitration,  and  that 
Foster  was  so  informed^  but  that  he  wrongfully  and  without 
the  plaintiff's  knowledge  brought  an  action  upon  the  plain- 
tiff's account,  and  that  Oox  then  set  up  his  account  against 
plaintiff*  by  way  of  counter-claim,  and  succeeded  in  obtaining 
a  judgment  thereon,  which  is  the  judgment  in  question. 

The  defendant.  Cox,  denies  that  the  action  was  brought 
without  the  plaintiff's  authority  and  knowledge.  There  was  a 
decree  for  the  defendants.     The  plaintiff  appeals. 

Redirvan^  Ca/rr  &  FamieTy  S.  H.  Famill  and  J.  T.  Beeny 
for  appellant. 

Zewis  c&  Clarhy  for  appellee. 

Adams,  Ch.  J. — ^We  may  assume,  in  the  absence  of  any 

averment  or  evidence  to  the  contrary,  that  Foster  was  a  practic- 

1.  ATTOBKET :  lug  attomcy  of  the  court  in  which  the  action  was 

of  authority;  brouffht.     It  is  to  be  presumed,  then,  that  he  had 

efldenoe  to  /°  ,  -^  '  ' 

overcome.  authority  to  bring  the  action,  and  the  presump- 
tion must  prevail  unless  the  evidence  of  a  want  of  authority 
is  clear  and  satisfactory.  The  records  of  a  court,  regular  upon 
their  face,  have  a  large  degree  of  sanctity  attached  to  them^ 
and  are  not  to  be  lightly  overcome.  ,  Harshey  v..  Blackmarr^ 
20  Iowa,  161.  We  have,  then,  to  consider  whether  the  evi- 
dence of  a  want  of  authority  on  the  part  of  the.  attorney, 
Foster,  is  such  that  a  presumption  of  authority  arising  from 
bis  relation  to  the  court  should  be  regarded  as  overcome. 

The  evidence  of  a  want  of  authority  to  bring  the  action 
consists  mainly  of  the  testimony  of  the  plaintiff  himself.  It 
appears,  from  his  testitmony,  that  there  was  a  mutual  account 
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between  the  plaintiff  and  Cox,  and  a  dispute  between  Uiem 
in  regard  to  certain  items.  The  plaintiff  employed  Foster  to 
draw  up  the  account  in  his  favor  from  certain  memoranda 
given  him.  The  account  then  drawn  up  bj  Foster  was  re* 
tained  by  him,  and  an  action  brought  upon  it.  The  plaintiff 
had  knowledge  that  the  account  was  retained  by  Foster,  but 
he  testified  that  he  did  not  authorize  him  to  bring  an  action 
upon  it,  but,  on  the  contrary,  that  he  expressly  told  him  that 
he  and  Cox  had  settled.  If  this  testimony  stood  alone  we 
.might  regard  it  as  sufficient  to  overcome  the  presumption 
of  authority  on  the  part  of  Foster-  But  Mr.  M.  E.  Cutts, 
who  was  employed  as  an  attorney  by  Cox  to  defend  in  the 
action,  and  drew  and  filed  the  counter-claim  upon  which  the 
judgment  was  rendered  in  Cox's  favor,  testifies  that  he  had 
negotiations  with  the  plaintiff  in  regard  to  the  continuance  of 
the  action,  and,  also,  in  regard  to  its  settlement.  It  is  true 
he  says  that  it  is  possible  that  his  talk  with  the  plaintiff 
might  have  been  before  the  action  was  really  brought,  but  it 
is  evident  from  an  examination  of  his  testimony  that  such  is 
not  his  recollection.  Besides,  he  is  corroborated  by  Cox,  who 
testifies  that  the  plaintiff  was  in  attendance  at  a  term  of  court 
in  which  the  action  was  pending,  and  was  in  the  court-room 
when  the  case  was  called. 

The  presumption  of  authority  on  the  part  of  Foster  is  not, 
In  our  opinion,  overcome. 

Affirmed. 
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Hooie  T.  Onnan. 


Mooss  T.  Obhan  KT  AL. 

1.  Conveyanoe:  when  void:  husband  and  wifb.  Eridence  consid* 
ered  under  which  it  was  hdd  that  a  eonveyance  of  land  by  a  husband 
to  his  wife  was  volnntaiy  and  Toid  as  against  existing  creditors  oi  the 
husband. 

Appeal  from  Madiaon  Cvrcuit  Court. 

Fbidat,  Apbil  22. 

Action  in  equity.   Decree  for  the  defendants,  and  plaintiff 
appeals. 

MoU  <k  Steelcj  for  appellant 
Gilpin  dk  Gilpiriy  for  appellees. 

Seevebs,  J. — Tihe  defendants,  Sarah  and  John  Onnan,. 
were  married  in  1835.  About  that  time  Mrs.  Orman  received 
1.  coicvBT-  froni  a  brother  and  her  father's  estate  about  five 
Toid"'hra^"  or  SIX  hundred  dollars,  which  she  placed  in  her 
irtfe,  ^  husband's  possession.  "With  said  money,  or  a 
part  of  it,  he  purchased  of  the  General  Government  certain 
land  in  Muscatine  county,  Iowa,  and  took  the  title  thereto 
in  his  own  name.  This  land  was  sold,  and  other  land  pur- 
chased in  Madison  county,  the  title  to  which  was  also  vested 
in  said  John.  This  land  was  afterward  sold  for  five  thousand 
dollars,  and  two  hundred  and  forty  acres  of  other  land  pur* 
chased,  the  title  to  which  was  placed  in  the  name  of  said 
John.  This  last  real  estate  was  purchased  about  twelve  years 
prior  to  the  trial  in  the  Circuit  Court.  It  had  all  been  sold 
on  the  2d  day  of  February,  1878,  except  one  hundred  and 
thirty-eight  acres,  which  the  said  John,  on  said  day,  conveyed 
to  his  wife,  the  defendant  Sarah. 

In  1877,  John  Orman  executed  his  promissory  note  to 
Hamler,  as  surety  for  Swaney.    This  note  was  assigned  to 
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Vail,  who  obtained  a  judgment  thereon,  April  2,  1878. 
This  judgment  is  the  property  of  the  plaintiflT,  and  he  seeks 
to  subject  the  real  estate  last  aforesaid  to  the  payment  there- 
of. Said  real  estate  was  worth,  at  the  time  it  was  conveyed 
to  Mrs.  Orman,  from  $3,000  to  $4,000.  When  Mrs.  Orman 
let  her  husband  have  said  money,  in  1835,  no  note,  or  mem- 
orandum, or  charge  of  any  kind  was  exacted  or  made.  The 
evidence  does  not  show  that  either  John  Orman  or  his  wife 
at  that  time  expected  or  made  any  provision  for  the  repay- 
ment of  said  money. 

Mrs,  Orman  paid  nothing  at  the  time  the  conveyance  was 
made  to  her;  the  only  consideration  therefor  being  the 
money  she  let  her  husband  have  in  1835,  except  that  she 
assumed  the  payment  of  a  certain  mortgage  thereon,  and  also 
was  to  pay  a  certain  chattel  mortgage  on  personal  property 
4K)ld  her  by  her  husband. 

Mrs.  Orman  testified  she  took  the  conveyance,  or,  at  least, 
one  reason  for  her  so  doing  was,  to  pr^ent  persons  from 
obtaining  it  from  her  husband  for  an  inadequate  considera- 
tion. 

For  some  time  prior  to  the  conveyance,  Mr.  Orman's  habits 
had  been  bad,  and,  while  under  the  influence  of  liquor,  he  had 
allowed  himself  to  be  imposed  upon  by  others  to  his  pecuni- 
ary disadvantage.  We  think  this  clearly  appears  from  the 
evidence  of  Mrs.  Orman,  and  that  to  provide  herself  a  home 
she  obtained  the  conveyance. 

We  fail  to  discover  from  the  evidence  that  she  or  her  hus- 
band made  the  conveyance  because  of,  or  in  payment  of,  said 
money  obtained  by  him  of  her  in  1835.  The  con  trolling  rea- 
son, we  think,  was  to  prevent  Mr.  Orman  from  squandering 
his  estate.  The  indebtedness,  or  supposed  indebtedness, 
which  originated  at  or  about  the  time  of  the  marriage,  was 
not,  in  our  opinion,  the  inducing  cause  of  the  conveyance. 
K  it  was,  we  do  not  think  it  can  be  permitted  to  stand  as 
against  existing  creditors.  Mrs.  Orman  was,  in  no  just  sense, 
a  ^editor  of  her  husband.    She,  in  fact,  gave  him  the  money 


JUNE  TERM,  1881.  4l 

iP"|  ■  ■   ■        ■ 

Bettii  y.  Bristol. 

and  had  no  intention  of  ever  asking  him  to  repay  it.  Nor 
did  she  ever  do  so.  While  no  fraud,  in  fact,  is  imputed  to 
either  of  these  parties,  and  in  one  view  what  they  did  cannot 
be  condemned,  yet  the  law  cannot  sustain  a  conveyance  made 
without  a  valuable  consideration,  if  prejudicial  to  creditors. 
The  Circuit  Court  is  directed  to  render  a  decree  in  accord- 
ance with  this  opinion. 

Kbvsbsed. 


Bettis  v.  Bristol. 


1.  Promissory  Note:  indorsbmbnt  bt  agent.  Where  an  indorse- 
ment of  a  promissory  note  is  made  by  an  agent  of  the  payee  it  is  not 
essential  to  its  validity  that  the  agent's  authority  should  appear  upon  the 
note. 

Ajpjpealfrom  Tama  District  Cov/tt. 

Fkidat,  April  22. 

Action  at  law  upon  a  promissory  note.  The  cause  was 
tried  to  the  court  without  a  jury,  and  judgment  rendered  for 
plaintiff.     Defendant  appeals. 

MilU  c&  Gtcemsey^  for  appellant. 

JEbersole  <&  Willett  and  F.  A.  Simmons^  for  appellee. 

Beck,  J. — T.  The  case  was  tried  in  the  court  below  upon 
an  agreed  statement  of  facts,  from  which  it  appears  that  the 
note  in  suit  was  executed  by  defendant,  for  goods  bought  of 
Willoughby,  Clark  &  Co.,  and  was  made  payable  to  their  order; 
that  before  maturity  of  the  paper  it  was  purchased  in  good 
faith,  and  for  value,  by  plaintiff,  and  was  delivered  to  him 
without  indorsement;  that  soon  after  it  was  purchased  and  de- 
livered, and  before  it  matured,  the  payees  wrote  a  letter  to 
plaintiff,  authorizing  him  to  indorse  the  note  in  their  names, 
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whereupon  he  executed  the  power  thus^conferred  on  him,  by 
making  a  blank  indorsement  in  this  form:  "Willoughby 
Clark  &  Co.,  by  Wm.  Bettis;"  that  subsequently,  and  before, 
the  maturity  of  the  note,  one  to  whom  defendant  had  assigned 
his  property  for  the  benefit  of  his  creditors  made  payment 
of  the  note  to  the  payees,  Willoughby,  Clark  &  Co.;  that  the 
transactions  all  occurred  in  the  State  of  Illinois,  and  that  de- 
fendant had  no  notice  of  the  transfer  of  the  note,  and  plaintiff 
had  no  knowledge  of  the  payment  to  the  payees,  both  of  the 
parties  acting  in  respect  to  the  note  in  good  faith. 

II.  The  defendant  insists  that  the  payment  of  the  note  to 
the  payees,  under  the  circumstances  just  stated,  discharged 
1.  pROMifisoRT  him  of  liability.  He  bases  his  position  upon  the 
mcntbyafcent.  ground  that  the  indorsement  is  not  sufficient  in 
that  it  was  not  made  by  the  payees  themselves. 

The  statute  of  Illinois  requires  that  indorsements  of  ne- 
gotiable paper  shall  be  made  thereon  "  under  the  hand "  of 
the  indorser.  A  like  rule  prevails  in  this  State.  Younker  v. 
Martin  J  18  Iowa,  143;  Franklin  v.  Twogood,  Id.,  515. 

It  is  insisted  that  not  only  the  indorsement  must  be  made 
upon  the  paper,  but,  when  done  by  an  agent  of  the  indorser, 
his  authority  must  also  appear  thereon.  We  know  of  no 
principle  of  law  or  decision  of  the  courts  supporting  this 
position. 

An  indorsement  may  be  made  by  an  agent  whose  authority 
is  conferred  by  parol.     It  would  be  impossible  to  show  his 
authority  upon  the  note  or  bill.      And  when  an  agency  is 
created  by  a  general  power  of  attorney  or  written  appoint- 
ment, it  would  be  equally  impossible  to  show  it  by  indorse- 
ment upon  the  commercial  paper  which  the  agent  inay  be 
required  to  transfer.     Counsel  for  defendant  cite  the  follow- 
ing cases  upon  this  point:     Hilbom  v.  Artus^  3  Scam.,  344 
Roosa  V.  Crist,  17  111.,  450;  Wilder  v.  DeWolf,  24  111.,  190 
Fostier  V.  Da/rst,  31  111.,  212;  Ryan  v.  May,  14  111.,  49 
BadgUy  v,  Votram,  68  111.,  25. 

These  decisions  fail  to  support  counsel's  position.    They  do 
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not  hold  that  an  indorsement  of  commercial  paper  by  an 
agent  is  not  good  unless  it  contains  the  appointment  of  the 
agent  in  writing. 

No  other  question  is  discussed  by  counseL    The  judgment 

of  the  District  Court  must  be 

1  Affibmed* 
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1.  Eyidenoe:  conyebsation  through  intbbpbbter:  contbact.    The  ' 

testimony  of  a  witness  to  a  oonversation  between  himself  and  another  |f  ^13  4^1 
through  an  interpreter,  by  which  a  contract  was  made,  is  competent  evi- 
dence to  establish  the  contract. 

2. :  DECLABATiONs:  YEKDOB  AND  TEHDEE.     The  declarations  of  a 

▼endor  in  possession  of  property  to  which  he  has  parted  with  his  right 
are  not  admissible  in  evidence  to  afifect  the  rights  of  his  vendee,  against 
whom  no  charge  of  fraud  is  made. 

Appeal  from  WimiesMek  OvrouU  Oav/rt. 

Fbidat,  Apbil  22. 

Beplevin  for  a  harvester.  There  was  a  verdict  and  judgment 
for  plaintiffs.     Defendants  appeaL 

•Brawn  cfe  Wellington^  for  appellants. 

Willett  dk  WUlettf  for  appellee. 

Beok,  J. — I.  An  opinion  was  filed  in  this  case  at  the 
June  term,  1880,  reversing  the  judgment  of  the  Circuit  Court 
Upon  petition  of  plaintiff  a  rehearing  was  granted,  and  the 
cause  has  been  again  argued.  The  judgment  was  reversed 
for  error  in  an  instruction  given  to  the  jury,  which  was  to  the 
effect  that  if  the  jury  found  there  was  an  agreement  between 
plaintiffs  and  one  under  whom  they  claimed,  by  which  plaiptiffs 
oould  acquire  the  title,  but  no  actual  transfer  had  been  made,  the 
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plaintiffs  are  entitled  to  recover.  The  instruction  was  incor- 
rectly set  out  in  the  abstract.  As  given,  it  is  to  the  effect 
that  an  absolute  transfer  of  the  property,  not  an  agreement  to 
transfer  in  the  future,  would  entitle  plaintiffs  to  recover.  The 
instruction  was  corrected  in  an  amended  abstract,  which  es- 
caped our  attention  at  the  time  the  opinion  was  prepared  and 
filed. 

II.  The  petition  alleges  that  plaintiffs  are  the  absolute 
owners  of  the  property,  and  entitled  to  the  possession  thereof. 
The  defendants,  in  their  answer,  aver  that  they  are  the  owners 
of  the  harvester,  and  entitled  to  the  possession  under  a  chattel 
mortgage  executed  by  Ole  Oleson  Haave,  who  was  the  owner 
and  in  the  possession  of  the  property.  The  plaintiffs  sup- 
.  ported  their  claim  to  the  property  by  evidence  tending  to 
pfove  that  they  had  sold  the  harvester  to  Haave  with  a  war- 
ranty and  an  agreement  that,  if  it  did  not  comply  with  the 
terms  of  the  warranty,  plaintiffs  would  "  take  back "  the 
machine.  The  harvester  was  defective  and  did  not "  work  all 
right,"  and  the  plaintiffs,  through  their  agent,  *'  did  take  the 
machine  back,"  upon  the  request  of  Ilaave,  and  left  it  in  his 
possession  to  be  taken  care  of  for  the  plaintiffs.  The  defend- 
ant, after  these  transactions,  induced  Haave  to  execute  to  them 
a  chattel  mortgage  upon  the  machine.  At  the  time  Ilaave 
informed  defendants  that  tlie  property  was  owned  by  plaintiffs, 
and  did  not  belong  to  him.  Defendants'  evidence  tendecl  to 
contradict  the  testimony  offered  by  plaintiffs,  and  to  show  that 
they  had  no  notice  that  the  harvester  had  been  "  taken  back  " 
by  plaintiffs. 

III.  The  court  instructed  the  jury  to  the  effect  that  if 
there  had  been  an  executed  ageement  under  which  the  machine 
was  ^^taJcen  Idck^^  t  e^  the  ownership  was  transferred  to  plain- 
tiffs, of  which  defendants  had  notice  when  the  mortgage  to 
them  was  executed,  they  should  find  for  plaintiffs.  But  if 
the  jury  should  find  that  plaintiffs  did  not  own  the  property 
when  the  mortgage  to  defendants  was  executed,  or  the  defend- 
ants at  the  time  had  no  notice  of  plaintiffs'  claim,  or  the  agree- 
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ment  between  plaintiff  and  Haave  was  to  the  effect  that  the 
machine  should  be  returned  to  plaintiffs  upon  delivery  to 
Haave  of  the  notes  given  to  plaintiffs  for  the  property,  which 
had  not  been  done,  then  their  verdict  should  be  for  defendant. 
These  instructions  are  clearly  correct.  If  there  was  an  uncon- 
ditional transfer  of  the  property  back  to  plaintiffs,  of  which 
defendants  had  notice,  they  are  entitled  to  the  property.  This 
position  needs  for  its  support  neither  argument  nor  aathori* 
ties.  It  is  based  upon  elementary  principles  of  the  law. 
The  instructions  requested  by  defendants  are  substantially 
covered  by  those  given;  there  was  no  error  in  refusing  them. 
IV.  The  agreement  with  Haave,  under  which  the  property 
was  transferred  to  plaintiffs,  was  made  by  two  agents  of 
1.  BviDBNGB :  plaintiffs.     Haave  did  not  speak  the  English  Ian- 

conversation  .    .  ..i^  >    ^    •» 

ttirougii  Inter-  ffuaffe,  and  the  principal  afi^ent  was  unacquainted 

preter :  con-     O"'  r  r      ^^o  x 

w»ct.  with  the  language  spoken  by  Haave.    The  other 

agent  spoke  both  languages,  and  acted  as  an  interpreter  in  the 
negotiation  between  the  principal  agent  'and  Haave.  This 
agent  was  permitted,  against  defendants'  objections,  to  testify 
as  to  the  conversation,  through  the  interpreter,  between  him- 
self and  Haave.  Defendants'  counsel  insists  that  the  as 
agent  did  not  understand  Haave's  words^  and  depended  upon 
the  interpreter  in  order  to  acquire  a  knowledge  of  their  mean- 
ing, his  evidence  is  mere  hearsay.  We  think  the  objections 
not  well  taken.  The  evidence  was  intended  to  show  a  con- 
tract between  plaintiffs  and  Haave,  and  the  interpeter  was 
chosen  by  the  parties  as  a  medium  of  communication  through 
which  both  could  speak.  He  was  the  agent  of  each,  and  his 
words  were  the  language  of  the  respective  parties  for  whom 
he  translated.  Section  1,  Phillipps  on  Evidence;  Cowan  & 
Hill's,  and  Edwards'  Notes,  4  Am.  Ed.,  p.  519.         ' 

Another  reason  supports  the  ruling  of  the  court  below. 
The  contract  is  to  be  enforced  according  to  the  mutual  un- 
derstanding of  its  terms  by  the  parties.  The  evidence  of  the 
witness  shows  plaintiffs'  understanding  of  the  contract.  It 
was  admissible  on  this  ground:     It  is  proper  to  say  that  the 
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fltatements  of  this  witness  accord  with    the  testimony  of 
Haave  and  the  interpreter,  as  to  the  purport  of  the  contract 
V.     A  witness  of  defendants  was  asked  to  state  the  con- 
versation had  with  Haave,  when  he  took  the  machine  under 

^ .  ^eciar-  ^^®  mortgage,  which  liad  been  executed  four  or 

dor  wid^ven-  ^^^  ^^7^  before.      The  defendants  proposed  to 
^^'  prove  by  this  witness  that  Haave  declared  that 

no  one  had  a  claim  upon  the  machine  except  defendants,  and 
that  the  machine  belonged  to  him.  The  evidence  was  rightly 
rejected.  Declarations  made  by  a  party  in  possession  of 
property,  after  he  has  parted  with  his  right,  are  not  admissible 
to  aflfect  one  claiming  under  him.  Section  1,  Phillipps  on 
Evidence;  Cowan  &  Hill's  and  Edwards'  Notes,  4  Am.  Ed., 
p.  322,  et  seq. 

In  Blake  v.  Graves^  18  Iowa,  812,  the  declarations  of  a 
vendor  of  perscrtial  property  remaining  in  possession  thereof, 
in  an  action  brought  by  the  vendee  against  attaching  creditors 
of  the  vendor,  was  held  admissible.  Fraud  was  charged 
against  the  vendor  and  vendee.  The  declarations  were  held 
to  be  competent  on  the  ground  that  the  possession  of  the 
vendor  after  sale  was,  as  to  creditors,  such  evidence  of  con- 
spiracy as  to  authorize  the  admission  of  the  declarations,  or 
was  such  connection  with  the  property  as  to  authorize  the 
admission  of  the  declarations  a  part  of  the  res  gestae.  The 
decision  is  not  applicable  to  the  case  before  us  for  the  reason 
that  the  plaintiffs,  the  vendees,  are  not  charged  with  fraud. 

In  Taylor  v.  Zicsky  9  Iowa,  444,  it  is  held  that  declarations 
of  one  in  posession  of  personal  property  are  admissible  to 
explain  the  possession,  whether  it  be  under  claim  of  owner- 
ship, or  is  held  by  one  acting  as  an  agent  for  the  owner.  The 
case  has  no  application  to  the  question  before  us,.  No  other 
authorities  are  cited  by  appellants  upon  this  point. 

YI.  It  is  urged  that  the  evidence  fails  to  support  the 
verdict  It  is  conflicting,  and  it  possibly  may  be  claimed 
that,  upon  the  point  of  notice  to  defendants  of  plaintiffs'  ac- 
quisition of  the  property  from  Haave,  the  preponderance  is 
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for  defendants.  But  it  cannot  be  claimed  that  npon  tliis  or 
any  other  issue  in  the  case  there  is  such  a  failure  of  evi4ence  ' 
as  to  authorize  us  to  disturb  the  judgment.  There  must  be, 
to  authorize  a  reversal  on  the  ground  that  the  verdict  is 
against  the  evidence,  such  failure  of  proof  as  to  raise  the  pre- 
sumption that  the  verdict  was  the  result  of  passion  or  preju- 
dice, and  is  not  the  result  of  an  intelligent  and  honest  exercise 
of  the  discretion  of  the  jury.  Nothing  of  the  kind  can  be 
fairly  claimed  in  this  case. 

We  have  considered  all  the  questions  discussed  by  counsel, 
and  reach  the  conclusion  that  the  judgment  of  the  Circuit 

Court  ought  to  be 

Affibmed. 
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1.  Promissory  Note:  place  OFPATmcNT:  construction.    Where  a 

promissory  note  was  made  payable  at  the  oflBlce  of  the  payee,  the  Equita- 
bl3  Life  Insurance  Ck>mpany  of  Iowa,  and  the  heading^  of  the  note  wa* 
as  follows:  **  Office  of  Equitable  Lif<^  Insurance  Company,  Des  Moines, 
Iowa,''  it  was  held  that  the  note,  taken  as  a  whole,  showed  that  it  was 
payable  at  Das  Moines. 

2.  Practice:  foreclosure  of  hortgaoe:  place  of  bringino  suit. 

Section  2178  of  the  Code,  providing  that  mortgages  may  be  foreclosed  in 
the  county  where  the  property  is  situated,  is  permissive  only;  an  action 
to  recx)ver  on  a  note,  and  to  foreclose  a  mortgage  securing  it,  may  be 
brought  in  the  county  where  the  note  is  made  payable,  though  other  than 
that  in  which  the  mortgaged  property  is  situated,  and  this  although 
the  mortgage  was  executed  while  the  Revision  was  in  force,  which  re- 
quired the  foreclosure  to  be  made  in  the  county  where  the  land  was  situ- 
ated, the  change  in  the  statute  being  one  which  does  not  substantially 
affect  the  rights  of  the  parties. 

Appeal  from  Polk  Circuit  Court. 
Friday,  April  22. 

AcnoN  to  foreclose  a  mortgage  given  to  secare  a  promis* 
0017  note.  The  land  mortgaged  is  situated  in  Einggold  conn« 
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ty.  Service  was  made  by  pubHcati9ii.  Afterwards  tlic  de- 
fendants appeared  and  moved  for  a  change  of  place  of  trial 
to  Ringgold  county,  on  the  ground  that  the  land  mortgaged 
was  situated  in  that  county.  The  court  sustained  the  motion 
and  the  plaintiff  appeals. 

Holmea  <&  Nottingham^  for  appellant 
WilUam  ITemiedj/j  for  appellees. 

Adams,  Ch.  J. — The  action  was  brought  in  Polk  county 
upon  the  theory  that  the  note  was  made  payable  in  PoUc 
1.  PBOMis-       county.     Whether  it  was  made  payable  in  tliat 

SOBY  note !  *    "^ 

^a^raen't  •  <^^iity  is  One  of  the  questions  in  dispute.  The 
construction,  note,  by  its  terms,  was  made  payable  to  the  order 
of  the  Equitable  Life  Insurance  Company  of  Iowa,  "  at  its 
office."  Tliere  is  no  averment  that  the  office  of  the  company 
is  in  Polk  county,  but  we  find  upon  the  note,  preceding  the 
date,  the  following  words:  "Office  of  Equitable  Life  Insur- 
ance  Company,  Des  Moines,  lowa.'^  These  words,  we  think, 
must  be  taken  to  be  the  words  of  the  malcer  of  the  note,  and 
show  that  the  office  of  the  company  is  at  Des  Moines,  and 
we  judicially  take  notice  that  Des  Moines  is  in  Polk  county. 
It  is  insisted,  however,  by  the  defendants,  that  it  only  ap- 
pears that  the  office  of  the  Equitable  Life  Insurance  Com- 
pany is  at  Des  Moines,  whereas  the  note  is  made  payable  at 
th6  office  of  the  Equitable  Life  Insurance  Company  of  Iowa. 
While  the  name  "  Equitable  Life  Insurance  Company  "  is 
not  identical  with  "Equitable  Life  Insurance  Company  of 
Iowa,"  we  can  but  think,  from  the  way  the  two  names  are 
used  in  the  same  instrument,  that  they  were  intended  to  do- 
note  the  same  company. 

Having  reached  the  conclusion  that  the  note  is  made  pay- 
able in  Polk  county,  we  have  to  determine  whether  that  fact 
justified  bringing  the  action  in  that  county. 

In  support  of  the  view  that  it  did,  the  plaintiff  relies  upon 
§  2581  of  the  Code,    which  provides  that  "when^  by  its 
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terms,  a  written  contract  is  to  be  performed  at  any  partic- 
ular place,  action  for  the  breach  thereof  may  be  brought  in 
the  county  wherein  such  place  is  situated." 

The  contract  in  this  case  was  the  note,  and  the  perform- 
ance called  for  was  payment.  As  payment  was  to  be  made 
in  Polk  county,  the  contract  was  to  be  performed  in  Polk 
county.  It  is  abundantly  evident  that  the  action  might  be 
brought  in  Polk  county,  unless  there  is  some  other  provision 
of  law  which  restricted  the  plaintiff  to  some  other  county. 
The  defendants  contend  that  there  is  a  provision  which  re- 
stricted the  plaintiff  to  Ringgold  county,  the  county  in  which 
2.  PRAcncB :  the  land  is  situated.  The  provision  relied  upon 
ino^aafe:  as  constituting  such  restriction  is  §  2178  of  the 
bringing  suit  Code,  which  provides  that "  an  action  foi;  the  fore- 
closure of  a  mortgage  of  real  property  *  *  * 
may  be  brought  in  the  county  in  which  the  property         * 

*         *         is  situated," 

The  plaintiff  denies  that  this  provision  restricts  the  bring- 
ing of  the  action  to  the  county  in  which  the  property  is  situ- 
ated, but  contends  that  it  only  jp^rmt^  it  to  be  brought  there. 
In  our  opinion  the  plaintiff's  position  is  well  taken.  To  give 
the  provision  the  force  of  a  restriction  it  would  be  necessary 
to  read  the  word  "  may  "  as  mtist.  Now  the  general  rule  in 
the  interpretajtion  of  statutes  is  that  words  of  common  use 
are  to  be  taken  in  their  natural,  plain  and  ordinary  significa- 
tion. Schreifer  v.  Wood,  5  Blatchford,  215;  Quigley  v.  Oor- 
hcvm,  6  Cal.,  418;  Perki/nson  v.  State,  4  Md.,  184.  We  see 
nothing  in  the  interpretation  of  the  statute  in  question  which 
calls  for  any  deviation  from  this  rule.  On  the  other  hand  it 
is  to  be  observed  that  in  the  corresponding  provision  in  the 
Revision  the  word  uvust  was  used.  §  2795.  The  change 
made  in  the  enactment  of  the  Code  evinces  very  clearly  a 
change  in  the  l^islative  intent. 

Again,  it  would  hardly  be  contended  that  under  the  Code 
an  action  to  foreclose  a  mortgage  might  not  be  brought  in 
the  county  where  the  mortgagor  resides,  even  though  the 
Vol.  LVI— 4. 
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land  were  situated  in  a  different  county.  It  was  so  held 
Tinder  a  similar  statute  (Code  of  1851),  in  Cole  v.  Conner^ 
10  Iowa,  299.  It  was  judicially  determined  in  that  case  that 
the  word  "may,"  as  used  in  that  statute,  did  not  have  the 
force  of  mu8t.  But  it  is  said  that,  even  under  that  decision, 
an  action  is  restricted  to  the  county  of  the  property,  where 
the  action  is  merely  in  rem^  and  that  such  is  the  character  of 
the  action  in  the  case  at  bar.  But  we  think  that  such  is  not 
the  character  of  the  action. 

The  petition  shows  that  Peter  Gleason  was  the  maker  of 
the  note.  The  petition  prays  for  a  personal  judgment  against 
him;  that  the  property  be  sold  uppn  a  special  execution,  and 
that  the  plaintiff  may  have  a  general  execution  for  any  bal- 
ance that  may  remain  unpaid.  The  action,  then,  so  far  as  the 
petition  shows,  was  not  merely  an  action  in  rem.  It  is  true 
service  was  made  by  publication.  But  this,  it  appears,  was 
a  mere  blunder,  because  it  is  shown  in  the  defendants'  motion 
that  they  were  residents  of  Iowa,  and  it  follows  that  they 
could  and  should  have  been  brought  in  by  personal  service. 
If  they  had  been  so  brought  in  there  could  have  been  no  pre- 
tense that  the  action  was  merely  in  rem.  But  the  case  is  not 
different,  for  the  moment  the  defendants  aj)peared  it  would 
have  been  supererogatory  to  have  served  them  with  notice. 
No  one  would  claim  that,  after  appearance,  sei:vice  of  notice 
was  necessary  to  entitle  the  plaintiff  to  a  personal  judgment, 
either  in  that  court  or  some  other. 

But  it  is  insisted  by  the  defendants  that  if  it  be  conceded 
that  the  provision  of  the  Code  is  permissive  and  not  restrict- 
ive, still  the  motion  for  a  change  of  place  of  trial  was  prop- 
erly granted,  because  the  mortgage  was  executed  under  tlie 
Kevision,  and  the  provision  of  the  Eevision  was  certainly 
restrictive. 

It  appears,  it  is  true,  that  the  mortgage  was  executed  under 
the  Revision.  We  have,  then,  the  question  whether  the  pro- 
vision of  the  Revision  must  be  held  to  govern. 

The  rule,  as  stated  in  Jones  on  Mortgages,  §  1321,  is  as 
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follows:  "The  law  ia  force  when  the  mortgage  was  executed 
must  be  followed  in  foreclosing  it,  though  there  be  a  change 
in  the  meantime.  The  remedy  so  provided  becomes  a  part 
of  the  contract,  of  the  parties,  and  any  change  by  statute  sub- 
stantialJy  affecting  it,  to  the  injury  of  the  mortgagee,  is  held 
to  be  a  law  impairing  the  obligation  of  a  contract,  within  the 
meaning  of  the  constitution  of  the  United  States." 

The  defendants  contend  that  this  ritle  is  correct,  and  as  ap- 
plicable to  the  mortgagor  as  to  the  mortgagee. 

If  we  should  concede  this  to  be  so,  we  should  still  have  to 
determine  whether  the  change  was  bne  which  substantially 
affected  the  remedy  to  the  injury  of  the  mortgagor. 

Before  the  change  the  maker  of  the  note  could  have  been 
sued  upon  the  note  in  Polk  county.  The  effect  of  the  change 
was  (if  it  is  not  obnoxious  to  the  objection  urged)  to  allow 
the  plaintiff  to  have  a  decree  of  foreclosure  of  the  mortgage 
in  the  same  action.  We  cannot  think  that  such  a  change,  if 
allowed,  would  result  in  a  substantial  injury  to  the  mort- 
gagor.  Hence,  it  appears  to  us  that  the  provision  of  the 
Code  must  be  held  to  govern.  As  that  appears  to  us  to 
allow  the  action  to  be  brought  where  the  written  contract 
sued  on  was  by  its  terms  to  be  performed,  we  have  to  say 
that  we  think  that  the  court  below  erred  in  sustaining  the 
defendants'  motion. 

Kevebsed. 
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Metees  V.  Funk  et  al. 

1.  Contract:  for  balk  of  patent  right:  fraudulbnt  befrese^- 
TATiONS.  The  plaintifif  conveyed  lands  to  the  defendant  in  considera- 
tion of  the  assignment  to  him  of  an  interest  in  a  oertam  patent  which 
the  defendant  represented  had  been  issued  to  him  on  an  article  of  his  in- 
vention, but  which,  in|act,  had  not  at  the  time  been  issued,  and  when 
a  patent  was  afterward  ^rranted  on  the  imv^tion  it  did  not  cover  oil  the 
])oints  claimed  by  the  defendant :  HM  that  tlie  plaintiff  was  entitled  to 
a  rescission  oi  the  contract. 

Appeal  from  Adcdr  Circuit  Court. 

Friday,  Apbil  22. 

In  June,  1868,  the  plaintiff,  being  the  owner  of  680  acres 
of  land  in  Adair  county,  exchanged  the  same  with  the  de- 
fendant E.  H.  Funk,  for  an  assignment  of  an  interest  in  letters 
patent  upon  "  E.  H.  Funk's  Flora  Temple  Chum,*'  which 
letters  patent  were  said  to  have  been  obtained  in  1866.  The 
territory  assigned  to  the  plaintiff  embraced  the  State  of  Iowa, 
and  certain  counties  in  the  State  of  Missouri.  No  other  con- 
sideration passed  between  the  parties.  The  land  was  owned 
by  the  plaintiff  in  fee,  and  he  executed  and  delivered  to  said 
Funk  a  deed  thereto,  which  conveyed  a  good  title.  At  the 
same  time  the  defendant  executed  an  instrument  which  pur- 
ported to  convey  the  said  interest  in  the  patent  right. 

In  July,  1872,  this  action  was  commenced,  by  which  it  is 
sought  to  set  aside  the  conveyance  of  the  land,  and  rescind 
the  contract,  on  the  ground  that  said  E.  H.  Funk  did  not  have 
letters  patent  upon  said  chum,  issuM  in  1866,  nor  at  the  time 
said  exchange  of  property  was  made,  and  that  the  conveyance 
of  said  land  was,  therefore,  wholly  without  consideration  and 
void,  and  upon  the  further  ground  that  said  Funk,  to  induce 
the  plaintiff  to  make  such  exchange,  falsely  and  fraudulently 
represented  to  plaintiff  that  he  did  have  said  patent.  The 
defendant  E.  H.  Funk  answered,  denying  the  alleged  fraud- 
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ulent  representations,  and  denying  that  he  represented  to  the 
plaintiff,  at  the  time  of  the  exchange  of  property,  that 
he  had  obtained  letters  patent  upon  said  churn.  He  further 
alleged  in  substance  that  in  1866  he  invented  a  certain  im- 
provement in  churn  dashers,  and  he  filed  a  caveat  in  the 
patent  oflBce  of  the  United  States,  claiming  said  invention  as 
his  own;  that  on  the  15th  day  of  September,  18GS,  he  ob- 
tained letters  patent  upon  said  invention,  and  that  between 
the  date  of  filing  saideaveat  and  the  issuance  of  said  patent 
he  had  not  parted  with  his  interest  in  said  invention  in  the 
State  of  Iowa,  and  said  counties  in  Missouri,  excepting  by 
said  assignment  to  the  .plaintiff;  that  plaintiff  did  not  rely 
on  any  representations  made  by  the  defendant,  but  that  plain- 
tiff purchased  said  territory  after  testing  and  using  one  of 
said  chums,  and  in  reliance  upon  his  own  judgment  and  his 
personal  knowledge  of  its  practical  working.  It  is  further 
averred  that  the  plaintiff  and  his  sons  have  been  in  the  actual 
possesnion  of  the  said  territory,  and  the  patent  right  of  the 
Flora  Temple  Chum,  as  conveyed  to  them,  and  has  never  before 
theoommencement  of  the  suit  offered  to  rescind  said  contract; 
that  it  was  defendant's  intention  to  transfer  and  assign  to 
plaintiff  all  his  right  to  the  improvement  in  chum  dashers 
as  afterwards  patented  to  him,  and  he  averred  a  readiness  . 
and  willingness  to  make  such  conveyance,  and  with  his  answer 
brought  into  court  and  filed  a  formal  conveyance  of  the  said 
territory  to  the  plaintiff  under  said  patent  of  September  15th, 
1868. 

Lewis  8.  Funk  intervened  as  a  party  defendant  and  averred 
that  in  February,  1872,  he  purchased  of  said  E.  H.  Funk  240 
acres  of  said  land,  and  took  his  conveyance  thereof;  that  he 
purchased  the  same  in  good  faith,  and  for  a  valuable  consid- 
eration, and  without  any  notice  of  fraud  or  want  of  consid- 
eration in  the  conveyance  from  plaintiff  to  said  E.  H.  Funk. 

Hie  plaintiff  answered  the  petition  of  intervention  by 
diarging  notice  upon  Lewis  S.  Funk,  and  alleged  that  he  was 
a  party  to  the  fraud,  and  entered  into  collusion  with  E.  H. 
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Funk,  to  cheat  and  defraud  plaintiff,  and  well  knew  that  E. 
H.  Funk  had  no  patent  for  said  chum. 

There  was  a  trial  upon  written  evidence,  and  a  decree  was 
entered  rescinding  the  contract  of  exchange  as  prayed  in  the 
petition.     Defendants  appeal. 

Geo.  L.  Gow  and  John  Leonard^  for  appellants. 

JGT.  Grace^  Ba/rcroft^  Gi/oen  c6  McCaughan  and  Mo- 
CcmgJian  cfe  Dahney^  for  appellee. 

EoTHROOK,  J. — I.     There  is  a  conflict  in  the  evidence  as  to 

what  oral  representations  were  made  by  the  defendant,  E.  H. 

Funk,  durimr  the  negotiations  for  the  exchange  of 

1.  CONTBAOT :  ^  ^^  O  O 

pateut^rfght-  P^^P^rty,  and  at  the  time  the  conveyances  were  de- 
repfeseoto-  livered.  We  do  not  think  it  is  necessary  to  give 
tions.  ^^  evidence  in  detail.     The  question  cannot  be 

controlled  by  the  number  of  witnesses  which  each  pai'ty  has 
produced  and  examined.  The  written  assignment  of  the  ter- 
ritory made  by  the  defendant  to  the  plaintiff  recites  that  the 
"Flora  Temple  Chum**  was  patented  in  April,  1866.  It 
purports  to  convey  an  interest  in  an  invention  which  was  then 
,  patented.  It  is  conceded  that  the  defendant  exhibited  a 
churn,  at  the  time  and  before  the  trade  was  consummated, 
upon  which  was  inscribed  certain  letters  to  the  effect  that  it 
was  patented,  with  the  date  of  patent.  With  these  proofs 
it  is  useless  to  argue  that  the  defendant  did  not  represent  that 
the  chum  was  patented  in  April,  1866.  The  writing,  and  the 
inscription  on  the  chum,  were  standing  representations  to  that 
effect,  which  cannot  be  gainsaid  nor  denied.  That  the  defend- 
ant, in  his  answer  and  in  his  evidence,  admits  that  the  recital  in 
the  assignment  is  not  tme,  and  that  he  knew  it  was  false, 
when  he  executed  and  delivered  it,  must  be  conceded,  for  the 
evidence  shows  without  conflict  that  he  did  not  even  make 
application  for  a  patent,  until  after  the  assignment  to  the 
plaintiff. 
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It  is  contended  by  counsel  for  appellants  that  although 
the  defendant  had  not  procured  a  patent  when  he  sold  the 
territory  to  the  plaintiff,  yet  that  when  he  did  procure  it,  the 
right  of  the  plaintiff  in  the  territory  purchased  by  him  vested 
and  took  effect  by  relation.  )Jut  the  proofs  in  the  case  show 
that  the  patent  which  was  afterwards  applied  for  and  obtained 
did  not  cover  all  the  improvements,  or  all  of  the  invention 
claimed  by  the  defendant  when  he  made  the  assignment  to  the 
plaintiff.  When  ha  made  his  application  for  a  patent  for  the 
invention  claimed,  the  commissioner  of  patents  decided  that  he 
was  not  entitled  to  letters  patent  for  all  that  was  claimed, 
because  certain  parts  of  it  were  covered  by  patents  to  others. 
Defendant  then  modified  the  claim  first  made,  and  took  a 
patent  in  accordance  with  the  decision  of  the  commissioner. 
How  material  this  modification  was  we  need  not  inquire. 
We  think  it  not  too  stringent  a  rule  to  hold  that  one  who 
purchases  a  patent  right  which  does  not  sell  on  its  own  merit, 
but  requires  the  services  of  travelling  salesmen,  is  entitled 
to  the  very  invention  and  patent  which  he  purchases,  and 
nothing  less. 

It  is  said  that  the  plaintiff  should  have  promptly  offered  to 
rescind  the  contract,  and  that  by  reason  of  the  delay  he  is  not 
entitled  to  relief.  But  the  evidence  shows  that  he  did  not 
ascertain  until  a  short  time  before  he  brought  this  suit  that 
the  defendant  did  not  have  a  patent  when  he  made  the  assign- 
ment. Besides,  there  really  was  no  rescission  necessary  upon 
the  part  of  the  plaintiff.  By  the  assignment  to  him  he  re- 
ceived absolutely  nothing  which  a  rescission  would  require  him 
to  restore  to  the  defendant. 

It  is  said  that  the  court  below  had  no  jurisdiction  to  try 
the  validity  of  the  patent  obtained  by  E.  II.  Funk  in  Sep- 
tember, 1868;  that  the  federal  courts  alone  have  jurisdic- 
tion of  all  actions  in  which  the  validity  or  force  of  letters 
patent  is  involved. 

But  the  ready  answer  to  this  is  that  the  validity  of  the 
patent  which  defendant  obtained  is  not  involved  in  the  ao- 
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tion.  The  issue  presented  here  is,  did  the  defendant  falsely 
represent  that  he  had  a  patent  dated  in  April,  1SG8,  and  did 
he  by  means  of  sueh  representation  obtain  a  conveyance  of 
the  plaintiff's  land  without  any  consideration? 

The  evidence  shows  beyond  question  that  Lewis  S.  Funk  is 
not  an  innocent  purchaser  of  the  land  claimed  by  him.  He 
was  present  when  the  negotiations  for  the  exchange  of  property 
were  made,  and  at  its  consummation.  His  name  appears  as 
an  attesting  witness  to  the  assignment  of  the  interest  in  the 
pretended  patent.  He  took  an  active  part  in  making  the 
trade,  and  joined  in  the  representations  made  by  the  defend- 
ant, who  was  his  brother,  and  we  tliink  the  evidence  fairly 
shows  that  he  represented  that  he  had  assisted  his  brother  in 
obtaining  a  patent. 

In  our  opinion  the  decree  of  the  Circuit  Court  should  be 

Affirmed. 


GuNDEssoN  V.  Richardson, 


I.  Fraud :  contract  made  on  sxjndat.  An  action  will  not  lie  to  recov- 
er damages  for  fraudulent  representations  made  as  inducement  to  a  con- 
tract entered  into  on  Sunday. 

Appeal  from,  Kossuth  DistHct  Court. 

Fredat,  April  22. 

Tub  following  is  a  copy  of  the  petition  in  this  case:  "  For 
cause  of  action  herein,  plaintiff  says:  That  on  or  about  the 
first  day  of  June,  1878,  the  plaintiff  traded  a  pair  of  large 
work  horses  to  the  defendant  for  a  pair  of  smalkr  horses  and 
ninety  dollars  cash;  that  at  and  before  said  trade,  and  as  an 
inducement  to  plaintiff  to  make  said  trade  with  defendant, 
the  said  defendant,  with  tlie  intent  and  purpose  to  cheat  and 
defraud  plaintiff,  did  willfully,  falsely,  and  fraudulently  state 
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and  represent  that  one  of  his  said  horses,  to-wit,  the  dark  bay, 
medium  sized  horse,  was  sound  and  all  right  in  every  way,  ex- 
cept he  had  the  horse  distemper,  but  did  not  have  the  glanders, 
was  getting  over  it  and  would  be  all  right  in  a  short  time;  that 
plaintiff,  believing  and  relying  upon  the  statements  and  rep- 
resentations so  made  by  defendant,  was  thereby  induced  to 
trade  for  and  take  said  horse  as  aforesaid;  that  in  truth  and 
in  fact  said  horse  did  not  have  the  disease  commonly  known 
as  horse  distemper,  but  did  have  the  disease  known  as  the 
glanders,  nasal  gleet,  or  farcy,  which  disease  said  horse  had 
had  for  a  long  time  and  was  of  no  value  whatever,  all  of  which 
facts  were  well  known  to  defendant;  that  if  the  said  horse 
had  in  fact  been  as  defendant  represented,  he  would  have 
been  worth  one  hundred  dollars;  that  plaintiff  took  said 
horse  to  his  home  in  "Winnebago  county,  where  he  kept  him 
with  his  other  horse;  that  said  diseased  horse  communicated 
said  disease  to  plaintiff's  other  one,  a  black  mare,  that  died 
with  said  disease  about  the  first  of  September,  1873;  that 
said  last  named  mare  was  of  the  actual  value  of  fifty  dollars; 
that  plaintiff,  after  he  discovered  that  said  horse  so  obtained 
from  defendant  had  the  glanders,  returned  said  hotse 
to  defendant  about  the  first  of  October,  1878,  and  ten- 
dered said  animal  to  said  defendant;  that  plaintiff  spent  a 
large  amount  of  time  in  nursing  and  doctoring  said  horse, 
and  that  plaintiff's  time  so  spent  was  about  twenty  days, 
which  time  \[fa3  reasonably  worth  one  dollar  per  day;  that 
plaintiff  expended  two  dollars  for  medicine  for  said  last  men- 
tioned horse;  that  the  reasonable  expense  of  keeping  said 
horse  from  the  time  he  got  the  same  from  defendant  up  to 
the  time  plaintiff  ascertained  that  said  horse  had  the  glanders, 
which  was  ninety  days,  was  twenty-two  dollars;  that  plain- 
tiff has  sustained  damages  by  the  acts  of  defendant,  as  afore- 
said, in  the  full  sum  of  one  hundred  and  ninety-four  dollars 
and  fifty  cents;  wherefore  plaintiff  demands  judgment  against 
the  defendant  for  one  hundred  and  ninety-four  and  50-100 
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dollars  real  damages,  and  three  hundred  and  five  and  50-100 
dollars  exemplary  damages,  and  costs  of  this  action.'* 

One  count  of  the  answer  was  as  follows:  "Defendant 
further  answering  the  plaintiff's  petition  says  that  said  horse 
trade  was  entered  into  and  consummated  on  the  second  day  of 
June,  1878,  which  was  the  first  day  of  the  week,  commonly 
called  Sabbath." 

There  was  a  demurrer  to  said  count  upon  the  following 
grounds: 

"  1st.  The  facts  set  forth  in  said  count  dot  not  constitute 
a  defense  to  the  action  for  the  reason  that  plaintiff  is  not 
trying  to  enforce  a  contract. 

"  2d.  Because  this  action  is  based  upon  fraud  practiced  by 
the  defendant  upon  the  plaintiff  in  the  sale  of  personal  prop- 
erty." 

The  demurrer  was  sustained.  Defendant  excepted  and  ap- 
peals, and  assigns  the  sustaining  of  the  demurrer  as  error. 

George  E.  Cla/rke^  for  i^ppellant. 

J.  H.  Hawhins^  for  appellee. 

EoTHBOOK,  J. — It  is  well  settled  that  when  parties  enter 
into  a  contract  on  Sunday,  and  either  of  them  undertakes  to 
1.  fraud:  enforce  it  by  action,  or  to  recover  damages  grow- 
road^tt  i°g  o^*  of  ^^  illegal  transaction,  the  law  will 
suDday.  leave  the  parties   where  it  finds  them,  and  no 

recovery  will  be  allowed.  The  law  leaves  the  parties  to  suffer 
the  consequences  of  their  illegal  acts.  P^e  v.  King^  16 
Iowa,  49;  Kinney  v.  McDennot^  55  Iowa,  674;  Smith  v. 
JBeariy  1 5  N.  H.,  577.  In  the  last  cited  case  it  is  said  that "  no 
action  will  lie  for  fraud  or  breach  of  warranty  upon  a 
Sunday  contract." 

Counsel  for  appellee  contends,  however,  that  this  action  is 
not  for  fraud  or  breach  of  warranty,  but  that  it  is  an  action 
for  damages  against  the  defendant  for  knowingly  offering  to 
trade  a  horse  affected  with  the  glanders,  and  that  such  act 
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being  unlawful  and  a  crime  under  §  4056  of  the  Code  the 
defendant  cannot  escape  liability  h^  asserting  that  his  unlaw- 
ftd  and  criminal  act  was  committed  on  Sunday. 

We  have  set  out  the  petition,  and  the  coimt  of  the  answer 
demurrred  to,  because  of  this  line  of  argument  by  defend- 
ant's counsel  It  appears  to  us  that,  by  all  the  allegations  of 
the  petition,  the  plaintiff  bases  his  right  to  recover  by  reason 
of  the  contract  for  the  exchange  of  the  horses.  To  support 
these  allegations  it  is  absolutely  essential  to  show  that  the 
exchange  was  actually  made.  He  could  establish  his  dama- 
ges in  no  other  way.  It  was,  therefore,  incumbent  on  him  to 
show  the  contract  as  he  alleged  it  to  be.  This  he  could  not 
do,  for  the  law  leaves  the  parties  to  such  contracts  where  they 
place  themselves.  In  other  words,  as  appears  from  the  peti- 
tion, both  these  parties  were  active  participants  in  violating 
the  law  by  entering  into  a  contract  on  Sunday.  The  plain- 
tiff claims  that  in  making  the  contract  defendant  defrauded 
him  to  his  damage.  The  law  will  not  afford  him  redress, 
and  it  will  not  avail  the  plaintiff  to  assert  that  the  defendant, 
in  making  the  Sunday  contract,  also  violated  another  provi- 
sion of  the  criminal  code. 

The  case,  it  appears  to  us,  is  essentially  different  from  the 
case  of  one  travelling  on  Simday  and  being  assaulted  by 
another  or  injured  by  a  defect  in  the  highway.  In  the  latter 
class  of  cases  the  plaintiff  does  not  seek  to  enforce  an  illegal 
contract,  or  to  recover  damages  growing  out  of  such  contract 
to  which  he  was  an  active  party ;  nor,  as  is  said  in  Schrmd 
V.  Hujivphreyy  48  Iowa,  652,  "  is  he  seeking  to  enforce  any 
right  obtained  by  the  breach  of  any  law/' 

We  think  the  demurrer  to  the  answer  should  have  been 
overruled. 

Eevsbsbd. 


60  SUPREME  COURT  OF  IOWA, 

FeEry  t.  Drury. 


Pebby  et  ab  V.  Deubt  ET  AL. 

1..  Will:  TBUST  CBBATED  BT:  BOND  RBQUIBED  OF  TBU6TBSS.     PeiBOnfl 

to  whom  personal  property  is  be(|aeath€d  by  will,  and  who  are  charged 
with  certain  trust  duties  in  respect  thereto,  are  propeiiy  legatees,  and  not 
trustees  within  the  meaning  <^  section  2350  of  the  Code,  requiring 
trustees  unda:  a  will  to  give  bonds.  Such  provision  applies  only  to  those 
who  take  property  to  hold  for  a  determinate  period,  at  the  expiration  of 
which  it  is  to  be  transferred  to  the  beneficiaries,  and  during  the  continu- 
ance of  which  period  the  estate  remains  unsettled  and  under  the  super- 
Tison  of  the  probate  court.    Sseyebs,  J.,  disaetUing, 

2.  Cironit  Oonrt:  as  ▲  coubt  of  pbobate:  equity  powsbs.  The 
Circuit  Court  as  a  court  of  probate  is  iiiTested  by  the  statute  with  no  genr 
eral  chancery  powers. 

Appeal  from  Scott  Oirouit  Cowrt. 

Fbiday,  Apbil  22. 

The  plaintiffs,  who  are  legatees  under  the  will  of  Mrs. 
Clarissa  C.  Cook,  deceased,  filed  their  petition  in  the  Circuit 
Court  of  Scott  county,  sitting  as  a  court  ot  probate,  asking 
that  the  executors  of  the  estate  be  required  to  pay  over  the 
legacies  to  the  plaintiffs  without  their  first  giving  bonds  as 
trustees  under  the  will.  The  prayer  of  the  petition  was  de- 
nied and  an  order  was  entered  requiring  the  plaintiffs  to  exe- 
cute bonds  as  prescribed  by  Code,  §  2350,  before  the  legacies 
shall  be  paid  to  them  respectively.  From  this  order  William 
Stevens  Perry,  Bishop  of  Iowa,  "  The  Trustees  for  Funds  and 
Donations  for  the  Diocese  of  Iowa,"  and  the  "  Board  of  Mis- 
sions of  the  Diocese  of  Iowa,"  appealed. 

George  J.  Boal  and  c/l  Howa/td  Hewry^  for  appellants* 

Cook  &  Dodgey  for  appellees. 

Beck,  J. — I.  Mrs.  Clarissa  C.  Cook,  deceased,  by  her  last 
will  and  testament  made  certain  bequests  in  the  following 
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^^  Fourth.  I  give  and  devise  to  the  '<  Trustees  of  Funds 
and  Donations  for  the  Diocese  of  Iowa '  the  sum  of  twenty- 
thousand  dollars,  in  trust,  for  the  following  purposes:  I  direct 
the  said  sum  of  money  to  be  safely  and  securely  invested,  and 
that  each  year  or  half  year,  as  the  interest  may  be  collected, 
the  interest  shall  be  paid  to  the  destitute  parishes  in  the 
Diocese  of  Iowa.  In  the  event  that  the  present  Diocese  of 
Iowa  shall  be  divided  into  two  or  more  dioceses,  then  I  direct 
that  the  said  fund  may  be  justly  and  equitably  apportioned 
among  said  dioceses.  And  I  direct  and  request  that  the 
Bishop  and  the  standing  committee  of  the  diocese  shall,  from 
time  to  time,  determine  which  parishes  are  most  entitled  to 
the  benefit  of  the  fund;  my  wish  being  as  far  as  possible  to 
relieve  the  weaker  parishes  of  the  diocese.  (Eeduced  to 
$10,000  by  item  sixth  of  codicil.) 

^^  Fifth.  I  give  and  devise  to  the  <  Trustees  of  Funds  and 
Donations  for  the  Diocese  of  Iowa,'  the  sum  of  ten  thousand 
dollars,  in  trtist,  for  the  following  purposes:  I  direct  and  re- 
quest that  the  said  principal  sum  shall  be  safely  and  securely 
invested  at  as  high  a  rate  of  interest  as  is  consistent  with  law, 
and  shall  provide  for  the  payment  of  the  interest  semi-annual- 
ly if  possible;  and  that  said  trustees  of  the  said  fund  shall 
pay  semi-annually  to  the  indigent,  disabled  clergymen  of 
the  Diocese  of  Iowa,  and  to  the  indigent  widows  of  de- 
ceased clergymen  of  said  Diocese,  the  interest  on  the  said 
fund,  so  distributing  the  same  as  to  afford  relief  to  the  most 
needy* 

"  Seventh.  I  give  and  devise  to  the  ^  Board  of  Missions  of 
the  Diocese  of  Iowa '  the  sum  of  ten  thousand  dollars ;  in  trust, 
however,  for  the  following  purposes:  The  said  sum  shall  be 
invested  by  the  board,  and  the  interest  accruing  therefrom 
each  year  shall  be  applied  by  the  said  board  in  the  support 
of  Missions  in  the  Diocese  of  Iowa.'' 

^  Forty^ighth.  I  give  and  devise  to  the  Bishop  of  the 
XKocese  of  Iowa,  who  ntay  be  elected  to  succeed  the  late 
Bishop  Lee,  and  to  his  successors  in  office,  the  sum  of  ten 
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thousand  dollars,  in  trust,  for  the  uses  and  purposes  foUowinj]^: 
I  direct  that  the  said  sura  shall  be  securely  invested  at  as  large 
a  rate  of  interest  as  can  be  obtained,  consistent  with  the  law, 
and  the  interest  accruing  therefrom  shall  annually,  or  semi- 
annually, as  the  same  may  be  collected,  be  applied  and  appro- 
priated by  the  said  bishop  and  his  successors  in  office  to  the 
support  of  the  weak  and  destitute  parishes  of  the  Protestant 
Episcopal  Church  in  the  Diocese  ot  Iowa.  As  I  have  hereto- 
fore made  provision  for  the  parishes  in  Scott  county,  I  direct 
that  this  fund  shall  only  be  used  for  weak  parishes  outside  of 
the  county  of  Scott,  in  said  diocese;  the  said  money  to  be  so 
appropriated  each  year  as  the  bishop  may,  in  his  judgment, 
consider  for  the  best  interest  of  the  parishes  to  which  the 
money  may  be  applied. 

"But  in  no  event  shall  more  than  five  hundred  dollars  be 
appropriated  to  any  one  parish  in  any  one  year.  If  the 
present  Diocese  of  Iowa  should  be  divided  into  two  or  more 
dioceses,  then  it  is  my  will,  and  I  direct,  that  the  said  fund 
above  provided  shall  be  owned  by  and  used  in  the  diocese 
in  which  the  city  of  Davenport,  in  county  of  Scott,  may  be 
located. 

"  Fiftieth.  All  the  rest,  residue  and  remainder  of  my  estate 
of  every  name  and  kind,  whether  from  my  late  husband's 
estate  or  otherwise,  after  the  payment  of  the  above  legacies,  I 
direct  shall  be  sold  and  converted  into  money,  and  shall  be 
divided  as  follows,  to-wit:  In  two  equal  parts;  and  I  give 
and  devise  one  part,  that  is,  one-half  of  the  same,  to  the 
Trustees  of  Clarissa  0.  Cook's  <Home  for  the  Friendless;'  or 
if  the  same  shall  have  become  incorporated,  then  I  direct  that 
the  same  shall  be  paid  to  the  proper  officers  of  said  corpora- 
tion, to  be  used  and  employed  as  the  fund  heretofore  provided 
for  said  home,  and  as  more  particularly  specified  in  article 
eleven  of  this  will.  And  I  give  and  devise  the  other  half 
of  the  said  sum  to  the  ^  Trustees  of  Funds  and  Donations  of 
the  Diocese  of  Iowa,'  to  be  used  and  employed  for  indigent, 
disabled  clergymen,  and  widows  of  deceased  clergymen  in  the 
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Diocese  of  Iowa,  as  particularly  specified  in  article  5th  of  this 
will." 

It  will  be  observed  that  tinder  these  provisions  of  the  will 
"  The  Trustees  of  Funds  and  Donations  for  the  Diocese  of 
Iowa,"  "  The  Board  of  Missions  of  the  Diocese  of  Iowa,"  and 
the  "Bishop  of  the  Diocese  of  Iowa,"  are  legatees  under  the 
will,  and  the  "Trustees  of  Funds  and  Donations  of  the  Dio- 
cese of  Iowa"  are  also  named  as  the  residuary  legatees  of  all 
the  property  of  the  deceased. 

The  relief  sought  by  the  plaintiffs  in  the  petition  is  that 
an  order  be  entered  by  the  court  requiring  the  executors  of 
the  estate  to  pay  the  legacies  bequeathed  to  plaintiffs,  the  lega- 
cies named  in  the  portion  of  the  will  above  set  out,  without 
demanding  or  receiving  from  them  bonds  as  trustees  under 
the  will. 

II.  At  the  hearing  of  plaintiffs'  petition  the  will  of  Mrs. 
Cook  was  read  in  evidence,  and  the  following  facts  were  ad- 
mitted by  the  parties: 

^^  First.  That  the  religious  organization  known  as  the 
Diocese  of  Iowa  is  composed  of  "William  Stevens  Perry, 
Bishop,  the  clergymen  of  the  Protestant  Episcopal  Church 
located  and  residing  in  the  State  of  Iowa,  and  of  the  parish- 
es in  communion  with  said  Protestant  Episcopal  Church  in 
the  various  parts  of  said  State  of  Iowa;  that  said  Diocese 
of  Iowa  is  not  incorporated,  but  it  acts  through  its  Annual 
Convention,  which  is  composed  of  the  bishop  and  clergy  of 
said  diocese,  and  lay  delegates  from  the  several  parishes. 

"  Second,  That  the  '  Trustees  of  Funds  and  Donations  of 
the  Diocese  of  Iowa'  is  composed  of  the  bishop  and  standing 
committee  of  said  diocese,  and  is  incorporated  under  the  laws 
of  Iowa,  for  the  purpose  of  holding  for  said  diocese  any 
property  given  or  acquired  for  objects  connected  with  the 
Protestant  Episcopal  Church  in  said  diocese,  with  power  to 
accept  gifts  of  real  or  personal  property,  and  to  invest  and 
apply  the  same  for  the  benefit  of  the  clergy  and  parishes  con- 
nected  with   said  Diocese  of  Iowa  and   said   diocese;  that 
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said  corporation  is  composed  of  persons  elected  by  the  Anna* 
al  Convention  to  serve  in  that  capacity  nntil  the  next  Annual 
Convention  is  held,  and  reports  annually,  to  the  convention, 
the  condition  of  property  in  its  hands. 

^^  Third.  That  the  said  ^ Board  of  Missions'  of  the  Dio- 
cese of  Iowa  is  not  incorporated,  but  is  in  the  nature  of  a 
standing  committee  of  the  convention  of  the  said  Diooeee 
of  Iowa,  its  members  being  elected  by  each  Annual  Conven- 
tion to  serve  until  the  next  succeeding  Annual  Convention  is 
held,  and  is  required  to  report  annually  to  said  convention; 
this  is  in  pursuance  of  the  constitution  and  canons  .of  the 
said  diocese. 

^^Fov/rth.  That  the  standing  committee  of  the  diocese 
consists  of  three  presbyters  and  three  laymen  communicants 
of  the  church,  who  are  elected  by  ballot  at  each  Annual'  Con- 
vention; and  they  are  required  to  report  annually  to  the  con- 
vention a  correct  account  of  their  acts. 

^^  Fifth.  That  William  Stevens  Perry,  as  Bishop  of  Iowa, 
is  eX'Officio  the  president  of  said  'Trustees  of  Funds  and 
Donations'  and  of  said  'Board  of  Missions'  according  to  the 
articles  of  incorporation  of  said  trustees  and  the  constitu- 
tion and  canons  of  said  Diocese  of  Iowa,  but  tihe  office  of 
bishop  is  not  incorporated. 

''  Sixth.  That  the  constitution  and  canons  of  the  diocese 
were  enacted  by  the  convention  of  the  diocese,  and  such 
convention  is  authority  for  all  the  laws  enacted  in  the  di- 
ocese. 

^'Seventh.  That  the  estate  is  ample  to  meet  all  the  be- 
quests and  devises  under  the  will,  with  a  considerable  resi- 
due." 

No  other  evidence  was  offered  or  introduced  upon  the 
hearing. 

The  Circuit  Court  denied  the  prayer  of  the  petition  and 
ordered  that  before  the  payment  of  the  legacies  the  respect- 
ive legatees  should  severally  execute  bonds  as  required  of 
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trustees  appointed  by  will  under  Code,  §  2350,  in  an  amount 
equal  to  the  respective  legacies. 

III.     The  question  for  determination  in  the  case  is  this: 
Do   the   statutes   of  the   State  require  the  respective  lega- 
1  will:  troflt  ^^^  ^  exccuto  bonds  for  the  faithful  appropria- 
S^ndreq^red  ^^^^  ^^  carc  of  the  funds  bequeathed  to  each? 
of  trustees.  Counsel  for  the  defendants  do  not  deny  that  a 

court  of  chancery  in  the  management  of  the  trust  funds 
might  have  exempted  the  legatees  from  giving  bonds  before 
the  enactment  of  §  2350  of  the  Code,  but  maintain  that 
under  the  statute  the  Circuit  Court  has  no  authority  so  to  do. 
Counsel  for  the  plaintiffs  insist  that  this  statute  has  no  ap- 
plication to  the  legatees  who  are  parties  to  the  proceedings, 
for  the  reason  that  they  are  not  such  trustees  as  are  contem- 
plated therein.  This  statement  sufficiently  discloses  the  con- 
tention between  the  parties,  which  we  shall  now  proceed  to 
consider. 

Code,  §  2350,  is  in  the  following  language:  "Trustees 
appointed  by  will  or  by  the  court  must  qualify  and  give 
bonds  the  same  as  executors,  and  shall  be  subject  to  control 
or  removal  in  the  same  manner." 

Section  2312  provides  as  follows:  "The  Circuit  Court  of 
each  county  shall  have  original  and  exclusive*  jurisdiction  of 
the  probate  of  wills,  and  the  appointment  of  such  executors, 
administrators  or  trustees  as  may  be  required  to  carry  the 
same  into  effect;  of  .the  settlement  of  the  estates  of  deceased 
persons  and  of  the  persons  and  estates  of  minors,  insane  per- 
sons and  others  requiring  guardianship,  including  applicationa 
for  the  sale  of  real  property  belonging  to  any  such  estates^ 
except  as  prescribed  in  chapters  one,  two  and  three  of  title 
fifteen.'* 

Thede  are  the  only  statutes  applicable  to  the  question  be- 
fore us. 

Two  classes  of  persons  may  take  personal  property  under 
a  wilL     The  first  class  includes  those  who  take  property  to 
hold  for  a  determinate  period,  and  at  the  expiration  thereof 
Vol.  LVI— 6. 
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it  is  to  be  transferred  to  the  beneficiaries  under  the  will.  Such 
persons  are  in  no  sense  legatees;  they  are  merely  trustees. 

The  other  class  includes  those  to  whom  personal  property 
is  bequeathed  and  who  are  charged  with  certain  trust  duties 
in  respect  thereto.  They  are,  in  fact,  legatees  charged  with 
executing  the  benevolent  or  other  purposes  of  the  testator. 
Considered  in  their  relations  to  the  testator  and  the  will  they 
are  legatees.  Regarded  in  their  relations  to  the  beneficiaries 
of  the  property  which  they  take  under  the  will,  they  are 
charged  with  trust  duties.  But  they  cannot  be  called  trus- 
tees without  words  of  qualification.  Tliey  take  the  property 
as  legatees,  and  in  their  relations  to  the  will  and  in  the  settle- 
ment of  the  estate  are  known  and  designated  as  such. 

The  plaintiffs  belong  to  the  second  class  above  designated, 
and  in  the  proceedings  relating  to  the  estate  in  the  probate 
court  are  to  be  regarded  and  designated  as  legatees,  and  not 
as  tnistees.  They  do  not,  therefore,  come,  under  the  provi- 
sions of  Code,  §  2350. 

IV.  This  construction  of  the  statute  is  supported  by  vari- 
ous considerations,  some  of  which  we  shall  proceed  to  state. 

It  will  be  remembered  that  the  proceedings  now  under 
review  were  pending  in  the  court  of  probate.  Its  jurisdic- 
tit)n  and  powers 'are  prescribed  in  Code,  §  2312,  above  quot- 
ed. Its  jurisdiction  extends  to  "  the  probate  of  wills,  and 
the  appointment  of  such  executors,  administrators  or  tnistees 
as  may  be  required  to  carry  the  same  into  effect,"  and  "  to  the 
settlement  of  the  estates  of  deceased  persons."  The  will  in 
the  case  before  us,  as  to  the  legacies  in  question,  is  '•  carried 
into  effect "  by  the  payment  of  the  funds  bequeathed  to  the 
respective  legatees,  and,  when  all  the  legatees  have  been  so 
paid,  the  estate  is  regarded  as  settled.  If  a  legatee  is  to  re- 
ceive funds  through  a  trustee  mentioned  in  the  will,  the  final 
settlement  of  the  estate  cannot  be  made  until  he  is  paid  by 
the  trustee.  But  when,  as  in  the  case  of  plaintiffs,  funds  are 
bequeathed  to  be  used  according  to  the  directions  of  the  tes- 
tator, the  estate,  as  to  such  legacies,  is  settled  when  the  lega- 


JUNE  TERM,  1881.  67i 

Perry  v.  Dniry, 

tees  receive  the  funds  bequeathed.  In  the  case  before  us,  th^, 
parishes,  clergymen,  and  others,  who  are,  in  the  distribution 
of  the  income  of  the  funds,  to  receive  benefits  therefrom,  are- 
not  regarded  as  legatees,  but,'  rather,  beneficiaries  of  the 
funds;  but  this  does  not  require  us  to  consider  them  as  lega- 
tees* 

If  the  position  of  the  defendant's  counsel  is  correct,  when 
would  an  estate  of  this  kind  be  settled?  The  plaintifi^,  as 
legatees,  and  their  successors,  are  to  hold  the  funds  bequeathed 
in  perpetuity,  the  income  thereof,  only,  being  appropriated. 

How  long  shall  a  bond,  to  be  required  from  a  legatee  in 
this  case,  run?  If  perpetually,  who  would  charge  his  estate 
with  such  an  obligation,  or  of  what  value  might  such  secu-, 
rity  finally  become?  If  the  bonds  are  to  be  renewed  from 
time  to  time,  under  what  authority  of  the  statute  can  this  be 
done?  If  they  may  be  so  renewed,  or,  if  they  bind  the  sure- 
ties and  their  heirs  as  long  as  their  families  exist,  when  may 
the  estate  before  us  be  settled?  Yet  the  probate  court,  hav- 
ing jurisdiction  to  settle  estates,  ought  to  be  able  so  to  do  in 
all  cases.  But  in  this  case  there  never  could  be  a  settlement 
if  the  view  of  the  defendant's  counsel  be  correct. 

These  questions  and  suggestions  present  insuperable  objec- 
tions to  the  decision  of  the  couri  below.  It  surely  was  not 
the  intention  of  the  legislature,  as.ejspressed  in  tjie  statute 
quoted,  to  so  provide  that  the  settlement  of  an  estate  should 
be  interminable,  and  that  a  case  may  be  pending  in  the  pro- 
bate court  without  any  hope  or  expectation  of  the  parties 
interested  that  it  will  have  an  end. 

Under  our  view  of  the  law,  the  beneficiaries  of  the  be- 
quests to  plaintiffs  are  not  left  without  relief,  or  a  court  to 
which  they  may  apply  for  an  appropriate  remedy,  should 
the  legatees  fail,  through  any  cause,  to  administer  properly 
the  trusts  conferred  upon  them  by  the  will.  The  plastic 
powers  of  the  courj  of  chancery  could  be  invoked  to  control, 
restrain,  and  energize  the  legatees  in  the  discharge  of  their 
trust  duties.      In  this  forum  they  could  be  required  to  carry 
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6ut  the  very  purpose  of  the  testator,  and  misappropriation, 
embezzling,  or  wasting  of  the  funds  could  be  prevented  by 
requiring  security,  or  by  removing  the  funds  from  the  hands 
of  the  legatees,  should  they  prove  unfaithful. 

Proceedings  to  obtain  these  remedies  could  be  instituted 
at  any  time  by  beneficiaries  of  the  trust,  or  by  persons  inter- 
ested therein,  and  actions  could  be  prosecuted  whenever  the 
legatees,  or  their  successors,  become  unfaithful,  or  the  inter- 
ests of  the  beneficiaries  demanded  it. 

These  powers  of  equity  are  not  abridged  by  statute,  and 
are  not  conferred  upon  the  probate  courts  by  Code,  §  2312. 

Under  this  provision  the  courts  last  named  are  clothed 
with  exclusive  jurisdiction  of  probate  matters  and  no  chan- 
2.  ciBcuiT       eery  powers  are  conferred  upon  them.      As  the 
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court  of  pro-  plaintiffs  are  not  to  be  recarded  as  trustees,  in 

bate :  equity     *  o  ' 

powers.  the  sense  of  the  term  as  used  in  this  provision, 

and  in  §  2350,  the  probate  court  has  no  jurisdiction  to  super- 
vise their  action  in  carrying  out  the  intentions  of  the  testa- 
tor, or  to  require  them  to  provide  against  their  possible  de- 
faults by  the  execution  of  bonds.  It  is  our  opinion  that  the 
Circuit  Court  erred  in  holding  otherwise. 

Heyebsbd. 

BeevbbSi  J.|  dissenting. 
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Geoves  et  al  V.  Richmond  et  al. 

!•  Jurifldiotion :  whbn  cokfbbred  by  coksbnt.    The  rale  that  juris*     56 
diction  cannot  be  conferred  by  consent  applies  only  where  the  court  has      ^ 
not  the  right  to  assume  general  jurisdiction  of  the  subject  matter  of  an 
action;  where  the  court  has  such  general  jurisdiction  the  parties  may 
waiye  the  oidinaiy  process  by  which  it  is  invoked. 

2.    : :  BULB  APPLIED.    Where  the  District  Court  granted  a  writ 

of  certiorari  in  a  matter  of  which  the  Circuit  Court  has  exclusive  juris- 
diction, it  was  held  that  an  agreement  by  the  attorneys  of  the  parties 
that  the  action  should  be  transferred  to  the  Circuit  Court,  and  should 
stand  astliough  originally  commenced  there,  conferred  upon  such  court 
jurisdiction  to  proceed  and  determine  the  questions  involved  in  the 
action. 

Appeal  from  Palo  Alto  Circuit  Court. 
Fbidat,  April  22. 

This  is  a  proceeding  in  certiorari  to  test  the  validity  of  an 
order  made  by  the  defendants  submitting  to  vote  the  question 
of  relocating  the  county  seat  of  Emmet  county.  The  court 
dismissed  the  proceeding.     The  plaintiffs  appeal, 

Soper  ds  Allen  and  J.  W.  Cory^  Jr.^  for  appellants. 

Jo,  Harry  Call,  Geo,  E.  Cla/rTce,  and  Coolbaugh  A 
Call,  for  appellees. 

Day,  J. — This  action  was  commenced  in  the  Emmet  county 
District  Court,  on  the  1st  day  of  September,  1879.  The  writ 
of  certiorari  was  allowed  by  the  Hon.  E.  R.  Duffie,  district 
judge,  September  14,  1879,  and  was  issued  and  served  on  the 
same  day.  On  the  15th  day  of  November,  1879,  the  de- 
fendants filed  their  return  and  certified  up  the  record  of  their 
proceedings.  On  the  same  day  the  defendants  filed  the  appli- 
cation for  a  change  of  venue,  and  the  court  ordered  that  the 
cause  be  transferred  to  the  District  Court  of  Palo  Alto  county., 
From  this  order  the  plaintiffs  appealed,  and  the  appeal  was. 
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afterward  dismissed.  See  Qroves  v.  mchmondy  53  Iowa  570. 
Pending  this  appeal,  and  in  vacation,  on  the  6th  day 
of  January,  1880,  the  parties,  by  their  respective  attorneys, 
totefed  into  an  agreement  as  follows:  "It  is  hereby  stipu- 
lated and  agreed  by  the  parties  to  this  action: 

"Ist.  That  the  same  be  transferred  from  the  District 
Court  of  Palo  Alto  county,  to  the  Circuit  Court  of  Palo  Alto 
county,  Iowa,  and  that  the  same  stand  in  said  court,  to  all 
intents,  and  for  all  purposes,  the  same  as  though  said  cause 
had  been  commenced  in  the  Circuit  Court. 

"  2d.  That  the  same  stand  continued  at  the  January  term 
of  said  court. 

"  3d.  That  if  in  the  appeal  taken  in  this  cause  it  shall  be  de- 
termined that  this  cause  is  not  triable  to  a  jury,  over  plaintiffs' 
obection,  that  the  cause  be  thereupon  sent  to  Emmet  county, 
Iowa,  to  bo  tried  to  the  court.''  This  stipulation  was  entered 
into  after  counsel  became  aware  of  the  decision  in  this  court 
in  Keniston  v.  Ilewitty  48  Iowa,  679,  holding  that  the  Clr- 
court  Court  has  exclusive  jurisdiction  in  certiorari  in  civil 
matters.  The  stipulation  was  filed  in  the  Palo  Alto  District 
Court,  January  17,  1880.  At  the  January  term  of  the  Palo 
Alto  Circuit  Court  the  cause  was  continued  "as  per  stipula- 
tion  on  file."  At  the  August  term  of  said  court  the  defend- 
ants filed  a  motion  as  follows:  "Comes  now  J.  H.  Warren, 
one  of  the  parties  impleaded  as  a  defendtot  in  this  action, 
and  moves  the  court  to  strike  from  the  files  of  this  court  the 
jpretended  writ  of  certiorari  heretofore  issued  herein  by  the 
clerk  of  the  District  Court  of  Emmet  county,  Iowa,  the  order 
therefor  made  by  E.  K.  Duffie,  judge  of  tlie  District  Court 
of  the  14th  judicial  district  of  Iowa,  and  the  retm-n  thereto 
filed , ,  1879,  for  the  reason: 

Ist.  The  District  Court,  the  clerk  and  judge  theof,  had  no 
jurisdiction  of  tlie  subject  matter  of  said  action  and  the  same 
are  null  and  void.  The  said  J.  H.  Warren  further  moves  the 
court  to  dismiss  said  cause,  and  to  strike  the  same  from  tli^ 
Calendar  for  the  following  reasons: 
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^'1.  Because  all  the  proceedings  in  said  case  are  null  and 
void. 

"2.  Because  jurisdiction  of  the  subject  matter  is  conferred, 
if  at  all,  by  the  writ  of  oertiarari  issued  herein,  and  the  same 
being  void,  the  court  has  no  jurisdiction  of  the  subject 
matter. 

"3.  Because  the  District  Court  had  no  jurisdiction  of  the 
subject  matter  of  this  proceeding,  and  the  same  could  not  be 
prosecuted  in  either  the  District  Court  of  Emmet  county,  or 
the  Circuit  Court  of  Palo  Alto  county,  and  the  court  cannot 
acquire  jurisdiction  by  a  transfer  of  the  cause. 

"4.  Because  more  than  one  year  from  the  date  of  the  al- 
leged irregularities  and  illegal  acts  complained  of  has  elapsed, 
and  no  legal  writ  of  certiorari  having  yet  issued,  none  can 
now  be  granted. 

"The  said  J.  H.  "Warren  further  moves  the  court  that  he  be 
dismissed  from  this  cause  as  a  defendant  herein,  and  as  cause 
thereof  shows  that  he  is  no  longer  a  member  of  the  board  of 
supervisors  of  Emmet  county,  his  term  of  office  having  ex- 
pired, and  his  successor  in  office  being  duly  elected  and 
qualified." 

The  plaintiffs  thereupon  filed  a  motion  to  substitute  F.  C. 
McGrath  and  Chas.  Jarvis  as  defendants  in  place  of  J.  H. 
Warren  and  Henry  Barber,  whose  terms  of  office  as  members 
of  the  board  of  supervisors  of  Emmet  county  had  expired. 
In  resistance  of  the  motion  to  dismiss  the  plaintiffs  filed  the 
affidavit  of  E.  B.  Soper,  one  of  the  attorneys,  stating  in  sub- 
stance  that  he  went  to  the  office  of  George  E.  Clarke,  one  of 
the  attorneys  of  the  defendants,  and  stated  to  him  that  he  had 
discovered  the  case  of  Keniston  v.  Hewitt^  48  Iowa,  679, 
holding  that  the  Circuit  Court  had  exclusive  jurisdiction  in 
certiorari  in  civil  cases,  and  that  the  proceedings  in  the  cause 
in  the  District  Court  were  of  no  effect,  and  that  plaintiffs  and 
their  attorneys  had  decided  to  enter  a  dismissal  of  the  case  in 
the  District  Court  and  commence  the  case  anew  in  the  then  im- 
pending January  term  of  the  Circuit  Court  of  Emmet  county, 
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unlesB  the  defendants  would  consent  to  a  transfer  of  said 
cause  to  the  Circuit  Court  to  stand  there  with  all  the  pro- 
ceedings as  though  had  in  the  Circuit  Court;  that  Mr.  Clarke 
8aid  he  would  consult  with  his  associate,  Mr.  Call,  and  if  he 
made  no  objections  they  would  consent  and  stipulate  for  the 
proposed  transfer,  and  that  subsequently  the  agreement  herein 
above  set  out  was  signed.  The  defendants  filed  the  counter 
affidavit  of  Geo.  E.  Clarke,  as  follows:  "That  at  the  time 
E.  B.  Soper  came  to  him  in  reference  to  the  stipulation  re- 
ferred to  by  him  in  his  affidavit,  this  affiant  realizing  the  im- 
portance of  winding  up  and  settling  the  cause  to  the  inhabi- 
tants of  Emmet  county,  and  being  of  the  opinion  that  con- 
sent could  not  confer  jurisdiction  of  the  subject  matter  upon 
the  Circuit  Court  of  Palo  Alto  county,  he  entered  into  said 
stipulation  therein  referred  to,  thus  hoping  speedily  to  settle 
the  much  vexed  question  in  accordance  with  the  wishes  of  the 
majority  of  the  people  and  voters  of  Emmet  county." 

The  motion  of  the  defendant  "Warren  was  sustained,  and  he 
was  dismissed  from  the  cause  as  he  prayed.  Thereupon  the 
court  upon  its  own  motion  dismissed  the  cause  as  against  all 
the  defendants  upon  the  ground  that  the  stipulation  and  the 
transfer  of  the  proceedings  from  the  District  Court  to  the 
Circuit  Court  conferred  no  jurisdiction  upon  the  Circuit 
Court  to  try  the  cause. 

It  is  apparent  from  the  affidavit  of  defendants'  counsel,  the 
stipulation  in  the  agreement  for  the  continuance  of  the  cause 
beyond  the  January  term,  and  the  action  subsequently  taken, 
that  the  stipulation  was  given  for  the  purpose  of  continuing 
the  proceeding  untii  it  should  be  too  late  to  commence  the 
action  anew,,  and  then  dismiss  the  proceeding  for  want  of  jur- 
isdiction. The  plaintiffs  ought  not  to  be  deprived  of  a  hear- 
ing in  this  manner,  unless  there  is  a  real  legal  obstacle  to 
the  Circuit  Court's  entertaining  jurisdiction  of  the  cause. 
1  juMSDic-  ^^  ^^  urged  by  appellee  that  consent  cannot 
conferred  by  coiifer  jurisdiction.  This  is  true  where  the  court 
consent.  j^^  ^^^  ^^^  right  to  assume  general  jurisdiction 
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of  the  subject  matter.  Consent  could  not  confer  upon  the 
Circuit  Court  jurisdiction  to  try  an  indictment  for  murder. 
.  But,  where  the  court  has  general  jurisdiction  over  the  subject 
matter  the  parties  may  waive  the  ordinary  process  and  volun 
tarily  submit  the  question  to  the  adjudication  of  the  court 
It  is  claimed  that  it  is  the  writ  which  confers  jurisdiction, 
and  that  as  the  writ  was  issued  by  the  District  Court  it  was 
void,  and  no  jurisdiction  was  conferred  by  it.  Under  our 
system  of  procedure  the  petition  calls  into  exercise  the  juris- 
diction of  the  court.  The  writ  is  necessary  to  obtain  juris- 
diction over  the  defendant,  and  to  obtain  a  certification  of  the 
records  and  proceedings  sought  to  be  reviewed.  There  is  no 
reason  why  the  parties  might  not  waive  the  writ,  and  submit 
the  questions  to  be  determined  by  a  voluntary  appearance, 
and  upon  an  agreed  statement  of  facts,  as  in  any  other  kind 
of  action.  Now,  what  was  done  in  this  case?  The  applica- 
tion for  a  writ  had  been  made  to  the  District  Court,  the  writ 
had  been  issued,  the  return  had  been  made,  and  the  venue  had 
been  changed  to  the  Palo  Alto  District  Court.  It  was  there- 
upon agreed  by  the  parties  to  the  action:  "  That  the  same  be 
transferred  from  the  District  Court  of  Palo  Alto  county 
to  the  Circuit  Court  of  Palo  Alto  county,  Iowa,  and 
that  the  same  stand  in  said  court,  to  all  intents  and  for 
all  purposes,  the  same  as  though  said  cause  had  been  com- 
menced in  the  Circuit  Court."  The  effect  of  this  agreement 
is  that  the  petition,  writ  and  return  shall  be  filed  in  the  Cir- 
cuit Court,  as  though  the  petition  had  originally  been  filed 
there,  and  the  writ  had  emanated  from  that  court.  It  may 
be  conceded  that  this  agreement  could  not  give  vitality 
to  a  writ  issued  by  a  court  not  having  jurisdiction.  "We  have 
seen,  however,  that  the  writ  may  be  waived.  Suppose  the 
petition  in  this  case,  under  oath  as  a  petition  in  a  certiorari 
proceeding  is  required  to  be,  had  been  originally  filed  in  the 
Circuit  Court,  and  that  thereupon  the  defendants  had  waived 
the  issuance  of  a  writ,  and  had  filed,  a  transcript  setting  forth 
the  action  sought  to  be  reviewed,  and  had  asked  the  court  to 
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determine  the  question  presented,  can  it  be  doubted  that  jur- 
isdiction over  the  question  would  be  thereby  conferred?  Now, 
that  is  just  what  was  in  effect  done  in  this  case.  The  mere 
fact  that  the  petition  and  return  were  filed  in  the  District 
Court  before  they  were  filed  in  the  Circuit  Court  certainly 
cannot  affect  their  legal  operation.  Nor  does  the  fact  that 
a  controversy  arising  in  Emmet  county  was  submitted  to  the 
Circuit  Court  of  Palo  Alto  county  affect  the  jurisdiction. 
If  the  cause  had  been  originally  commenced  in  the  Circuit 
Court  of  Emmet  county,  the  parties  could  have  transferred  it 
by  agreement  to  the  Circuit  Court  of  Palo  Alto  county.  If 
they  could  do  this  there  is  no  reason  why  they  cannot  agree 
that  the  Palo  Alto  Circuit  Court  shall  originally  assume 
jurisdiction.  The  case  is  not  like  McMeans  v.  Caraerorij  51 
Iowa,  691,  cited  and  relied  upon  by  appellees. 

In  our  opinion  the  court  erred  in  dismissing  this  cause. 

Keyebsed. 


Shrbvbs  v.  Leonard. 


1.  Statute  of  Limitations:  action  to  recoyer  over-payment: 
FAILURE  TO  CREDIT  PAYMENT.  Where  a  judgment  plaintiff  failed  to 
credit  a  payment  made  on  the  judgment,  and  afterward  collected  the 
whole  amount  thereof  on  execution,  it  was  held  that  an  action  to  recover 
the  amount  overpaid  was  barred  in  five  years  from  the  date  of  the  cd- 
lection  of  the  judgment^  although  the  party  making  the  payment  had 
no  knowledge  that  it  had  not  been  properly  credited  until  after  the  expiia- 

j       tion  of  that  time. 

1 

Appeal  from  Madison  Ci/reuit  CovH.  a 

Saturday,  April  23. 

Action  at  law.     Judgment  for  the  defendant,  and  plaintiff 
appeals. 

McCatcghan  <&  Dabney^  for  appellant. 

John  Leonard^  for  appellee. 
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Seevebs,  J. — ^The  material  allegations  in  the  petition  in 
Bubstance  are:  that  in  1872  the  defendant  recovered  a  judg- 
1. 8TATUTEOF  Hient  ai?ain8t  the  plaintiff,  and  one  Jones;  that 

limitations .,  ^=>  f^  ^  ' 

action  to  re-    afterward,  in  1873,  the  plaintiff  paid  the  defend- 

cover  over-  '  '  r  r 

g5]^"^=  ant  about  $105,  with  instructions  to  apply  the 
ment  ^^'  sanie  in  part  payment  of  said  judgment,  which 
the  defendant  failed  to  do,  and  in  1874  the  amount  of  said 
judgment,  without  allowing  any  credit  for  the  sum  aforesaid, 
was  collected  on  execution,  but  the  same  was  not  collected  of 
the  plaintiff  or  out  of  his  property.  "  That  the  defendant  by 
mistake  and  oversight  neglected  to  credit  said  sum  of  $105 
on  the  judgment  aforesaid,  *  *  and  willfully  and 
fraudulently,  with  intent  to  injure  and  wrong  plaintiff,  failed 
and  refused  to  credit  said  sum  of  $105  upon  *  * 
said  judgment,  and  kept  concealed  said  fact  from  plaintiff 
till  in  the  spring  of  1879,  when  the  facts  first  became  known 
to  plaintiff.'' 

This  action  was  commenced  in  1879  to  recover  the  said 
sum  of  $105  and  interest  thereon.  The  defendant  demurred 
to  the  petition  on  the  ground  the  cause  of  action  was  barred 
by  the  statute  of  limitations.     The  demurrer  was  sustained. 

I.  It  is  provided  by  statute  that  actions  "  founded  on  un- 
written contracts,  *  *  or  for  relief  on  the  ground 
of  fraud,  in  cases  heretofore  solely  cognizable  in  a  court  of 
chancery  *  *  are  barred  in  five  years,"  but  if 
grounded  on  fraud  the  action  "  shall  not  be  deemed  to  have 
accrued  until  the  fraud  *  *  *  gliall  have  been 
discovered  by  the  party  aggrieved."     Code,  §  §  2529, 2530. 

It  is  not  certain  counsel  for  the  appellant  claim  this  case 
is  within  the  statute,  but  conceding  he  does  we  think  the 
action  is  barred,  because  it  was  not  before  the  statute  was  en- 
acted "solely  cognizable  in  chancery."  Gebhard  ^y.  Sattler^ 
40  Iowa,  152;  Brown  v,  Brown^  44  Id.,  349;  Phmnix  Ins. 
Co.  V,  Danhwardt^  47  Id.,  432;  Higgins  v,  Mendenhallj  51 
Id.,  135. 
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II.  We  think  the  action  did  not  grow  out  of  the  fraud, 
but  existed  independent  of  it.  For  when  the  defendant  failed 
to  credit  the  amount  paid,  or  at  least  when  in  1874  he  collected 
the  whole  amount  of  the  judgment,  a  cause  of  action  accinied 
to  the  plaintiff  against  the  defendant  for  money  had  and  re- 
ceived. The  statute  began  to  run  at  that  time,  and  as  more 
than  five  years  had  elapsed  before  the  action  was  commenced, 
it  is  fully  barred  unless  saved  by  the  allegations  of  the  peti- 
tion. 

Counsel  for  appellant  insist  the  fraudulent  concealment 
averred  in  the  petition  prevents  the  funning  of  the  statute 
until  its  discovery.  The  rule  on  this  subject  in  The  District 
Township  of  Boomer  v.  French^  40  Iowa,  601,  is  thus  stated: 
«  Where  the  party  against  whom  a  cause  of  action  existed  in 
favor  of  another,  by  fraud  or  actual  fraudulent  concealment 
prevented  such  other  from  obtaining  knowledge  thereof,  the 
statute  "would  only  commence  to  run  from  the  time  the  right 
of  action  was  discovered,  or  might,  by  the  use  of  diligence, 
have  been  discovered."  In  that  case  the  fraud  and  fraudulent 
concealment  consisted  of  "  fictitious  entries,"  and  other  rep- 
resentations whereby  the  defendant  kept  from  "  plaintiff's 
knowledge  the  fact  of  the  receipt"  of  certain  money  received 
by  the  defendant  as  treasurer  of  the  plaintiff.  This  case  was 
followed  in  Findley  v,  Stewart^  46  Iowa,  655.  In  the  last 
case  the  fraud  consisted  in  the  destruction  of  a  deed,  and  the 
concealment  of  such  fact.  It  will  be  observed  that  in  both 
of  these  cases  an  aflirmative  act,  fraudulent  in  character,  was 
done  and  concealed,  and  on  such  acts  the  rule  is  based,  as  we 
understand.  Suppose  in  the  case  just  cited  the  defendant 
therein,  instead  of  making  fictitious  entries  and  other  repre- 
sentations, had  kept  silent,  and  failed  to  disclose  the  fact  he 
had  received  a  particular  sum  of  money,  it  would  not,  we 
think,  be  claimed  the  statute  did  not  commence  to  run  from 
the  time  the  money  was  received. 

In  the  case  at  bar  the  defendant  did  not  agree  he  would 
credit  the  money  on  the  judgment,  nor  did  the  plaintiff  in- 
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quire  if  he  had  done  so.  He  failed  to  make  the  credit  through 
"  oversight  and  neglect."  The  plaintiff  knew  as  well  as  the 
defendant  the  money  had  been  paid;  there  could  not,  there- 
fore, be  any  fraudulent  concealment  as  to  this.  But  it  is  said 
he  fraudulently  concealed  the  faJct  no  credit  had  been  given; 
that  is,  he  kept  silent  and  did  not  activelypursue  the  plaintiff 
and  inform  him  that  because  of  his  neglect  the  plaintiff's 
cause  of  action  had  accrued  against  him.  This  he  was  not 
bound  to  do,  and  the  demurrer  was  properly  sustained. 

Affibmed. 


Tbboeb  v.  Bakz  et  al. 


1.  Mortgage:  priority  of  liekb:  recording  law.     Section  1944  of 

the  Code»  providing  that  the  indexing  of  a  deed  or  moitgaffe  by  the  re- 
corder, alter  it  is  filed  for  record,  shall  constitute  constructive  notice  of 
the  rights  of  the  grantee  therein,  contemplates  the  remaining  of  the  in- 
strument in  the  recorder's  office  until  recorded,  which  is  required  to  be 
as  soon  as  practicable  thereafter.  Where  a  mortgage  was  withdrawn 
from  the  recorder's  office  after  being  indexed,  and  was  not  recorded  for 
two  years,  it  was  held  that  third  parties  acquiring  rights  in  the  property 
in  the  meantime,  in  good  faith,  and  without  knowledge  of  the  existence 
of  the  mortgage,  were  not  charged  with  notice  thereof  by  the  records. 

2.  Principal  and  Agent:  notice  to  aqent:  when  binding  on 

PRINCIPAL.*  The  ride  that  notice  to  an  agent  is  notice  to  his  principal 
applies  only  to  knowledge  acquired  by  the  agent  in  the  particular  trans- 
action,  or  which,  if  previously  acquired,  is  still  present  in  his  mind  at 
the  timQ  of  his  agency. 

8.  Mortgage:  priority  of  liens:  assignment.  As  to  priority  between 
the  holders  of  diiferent  mortgages,  an  assignee  occupies  no  better  posi- 
tion than  his  assignor. 

Appeal  from  Keohuk  District  Court: 

Saturday,  April  23. 

This  action  is  instituted  for  a  judgment  upon  notes,  and 
the  foreclosure  of  a  mortgage  against  the  defendants,  Herman 
and  Maria  Barz,  and  for  a  decree  declaring  the  lien  of  plain- 
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tiffs  to  be  superior  to  that  of  the  other  defendants.  The  de- 
fendants Covin  and  The  Iowa  Loan  and  Trust  Co.,  by  way 
of  cross-bill,  ask  the  foreclosure  of  mortgages  against  their 
co-defendants,  and  pray  that  the  lien  in  favor  of  each  respect- 
ively be  declared  superior  to  the  lien  claimed  by  plaintiff. 
The  court  granted  the  plaintiff  the  relief  asked.  The  defend- 
ants Covin  and  The  Iowa  Loan  and  Trust  Co.  appeal.  The 
fects  are  stated  in  the  opinion. 

Brown  c6  Dudley  and  Sampson  <&  Brown^  for  appel- 
lants. 

C.  H,  Mackey  and  Woodin  <&  McJunkin^  for  appellees. 

Day,  J. — I.  On  January  18,  1877,  Hem^an  Barz  and 
wife  executed  a  mortgage  on  the  lands  in  controversy  to  F. 
1.  mortqaoe:  ■^-  G^aylord  to  secure  him  or  his  order  in  thepay- 
Rens^^record-  "lent  of  $1,000,  evidenced  by  five  promissory 
in«  law.  notes,  dated  December  25, 1876,  and  due,  respect-' 
ively,  in  one,  two,  three,  four,  and  five  years  from  date.  The 
mortgage  was  acknowledged,  and,  on  January  27,  1877,  was 
filed  for  record  in  the  office  of  the  recorder  of  Keokuk  coun- 
ty, and  all  the  statutory  entries  were  made  in  the  index  books, 
except  the  page  of  the  book  where  the  record  of  the  mort- 
gage was  made.  The  recorder  also  made  the  reqi;iired  indorse- 
ments upon  the  mortgage,  stating  that  it  was  recorded  in 
book  10,  on  page  294,  of  mortgage  land  records.  The  mort- 
gage was  subsecjuently  withdrawn  from  the  recorder's  office 
by  the  mortgagee,  and  on  March  18,  1878,  the  first  three 
notes  of  the  series,  together  with  the  mortgage,  were  trans- 
ferred, for  value,  to  plaintiff  by  Gaylord.  On  August  18, 
1878,  defendant  Covill  loaned  Barz  $800,  and  to  secure  the 
payment  of  the  loan  Barz  and  wife  made  their  mortgage  to 
Covill  on  the  land  in  controversy.  This  mortgage  was  ac- 
knowledged and  filed  for  record  in  the  office  of  the  recorder 
of  Keokuk  county,  August  30,  1878,  and  recorded  in  book 
12,  page  597,  of  the  mortgage  records  of  ssdd  county. 
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On  the  same  day,  Barz  and  wife,  for  the  purpose  of  secur- 
ing The  Iowa  Loan  and  Trust  Company  in  the  payment  of 
ten  notes  of  $8.00  each,  one  due  each  six  months  after  August 
1,  1878,  made  a  mortgage  on  the  same  land,  which  was  also 
recorded  in  the  same  book,  on  page  600,  as  the  Covill  mort- 
gage. By  its  terms  this  mortgage  was  junior  to  the  Covill 
mortgage.     Both  mortgages  were  duly  indorsed  as  required. 

On  the  8th  or  9th  of  January,  1879,  it  was  discovered  that 
the  mortgage  to  Gaylord,  then  in  the  possession  of  the  plain- 
tiff, had  not,  in  fact,  been  recorded.  On  the  morning  of  Jan- 
uary 9,  1879,  the  mortgage  was  procured  from  the  plaintiff 
by  Jones,  recorder  of  Keokuk  county  for  1877  and  1878,  but 
whose  term  of  office  expired  January  1,  1879,  and  recorded 
in  mortgage  records,  book  10,  page  264,  and  the  page  on  the 
indorsement  on  the  back  of  the  mortgage  was  changed  ac- 
cordingly, and  the  index  was  completed  by  entering  in  the 
proper  column  the  page  of  the  book  where  the  mortgage  was 
recorded.  The  loan  by  Covill  to  Barz  was  negotiated  through 
The  Iowa  Loan  and  Trust  Company  upon  an  abstract  of  title 
prepared  by  Johnston  &  Hawkins,  and  forwarded  to  the  Iowa 
lA)an  and  Trust  Company  by  James  &  Son.  This  abstract 
of.  title  contained  no  reference  to  the  indexing  of  the  mort- 
gage to  Gaylord. 

The  first  and  principal  question  presented  by  the  record 
is  the  following:  Were  Covill  and  The  Iowa  Loan  and 
Trust  Company,  at  j;he  time  of  accepting  their  respective 
mortgages,  affected  with  constructive  notice  of  the  mortgage 
to  Gaylord?  The  provisions  of  the  statute  upon  the  subject 
are  found  in  the  following  sections  of  the  Code  of  1873. 

"Section  1941.  No  instrument  affecting  real  estate  is  of 
any  validity  against  subsequent  purchasers  for  a  valuable  con- 
sideration,  without  notice,  unless  recorded  in  the  office  of  the 
recorder  of  the  county  in  which  the  land  lies,  as  hereinafter 
provided. 

"  Section  1943.  The  recorder  must  keep  an  entry  book  or 
index,  the  pages  of  which  are  so  divided  as  to  show  in  paral- 
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lei  columns:  1,  the  grantors;  2,  the  grantees;  3,  the  time 
when  the  instrument  was  filed;  4,  the  date  of  the  instrument; 
5,  the  nature  of  the  instrument;  6,  the  book  and  page  where 
the  record  thereof  may  be  found;  7,  the  description  of  the 
land  conveyed. 

"Section  1944.  The  recorder  must  indorse  upon  every 
instrument  properly  filed  in  his  oflBce  for  record  the  time 
when  it  was  so  filed,  and  shall  forthwith  make  the  entries 
provided  for  in  the  next  preceding  section,  except  that  of  the 
book  and  page  where  the  record  may  be  found,  and  from  that 
time  such  entries  shall  fUrnish  constructive  notice  to  all  per- 
sons of  the  rights  of  the  grantee  conferred  by  such  instru- 
ment 

"Section  1946.  Every  such  instrument  shall  be  recorded 
as  soon  as  practicable  in  a  suitable  book,  to  be  kept  by  the 
recorder  for  that  purpose;  after  which  he  shall  complete  the 
entries  aforesaid,  so  as  to  show  the  book  and  page  where  the 
record  is  to  be  found.'^ 

It  is  to  be  observed  that  under  section  1941  no  instrument 
possesses  validity  as  to  subsequent  purchasers  unless  recorded 
in  the  manner  provided  in  the  following  sections. 

These  sections  provide  for  the  making  of  an  index,  the  in- 
dorsement upon  the  back  of  the  instrument  of  the  time  when 
filed,  and  the  recording  of  the  instrument  itself  as  soon  as 
practicable.  These  requirements  are  all  made  essential  by 
the  statute,  and  it  is  not  competent  fou  the  court,  by  con- 
struction, to  dispense  with  one  or  more  of  them.  It  is  true 
section  1944  provides  that  the  entries  upon  the  index  book 
and  upon  the  instrument  filed  shall  furnish  constructive 
notice  to  all  persons  of  the  rights  of  the  grantees.  But  this 
provision  clearly  comtemplates  that  the  instrument  itself  shall 
be  recorded  as  soon  as  practicable.  Otherwise  it  would  be  in 
direct  confiict  with  section  1941,  which  declares  that  the  in- 
strument shall  possess  no  validity  as  to  bona  fide  purchasers 
unless  recorded  as  subsequently  provided.  Ths  statute  clear- 
ly contemplates  that  an  instrument  once  filed  shall  remain 
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with  the  recorder. until  actually  recorded,  and  that,  interme- 
diate the  date  of  filing  and  the  date  of  the  actual  record,  the 
entries  upon  the  index  shall  furnish  constructive  notice.  As 
the  mortgage  was  withdrawn  from  the  files  of  the  recorder, 
and  had  not  been  recorded  at  the  time  the  mortgages  to  tl^e 
defendants,  Oovill  and  The  Iowa  Loan  and  Trust  Company, 
were  executed,  we  are  of  opinion  that  these  defendants  can- 
not be  affected  with  constructive  notice  of  the  mortgage  un- 
der which  the  plaintiff  claims.  The  case  of  Ba/mey  v.  Jfb- 
Carty^  15  Iowa,  610,  although  arising  under  the  Revised 
Statutes  of  1843,  is,  in  its  reasoning,  entirely  applicable  to 
this  case.  • 

II.  The  application  for  the  loan  was  made  to  James  & 
Son,  who  procured  an  abstract  of  title  and  forwarded  it,  with 
2.  PRINCIPAL  *'^®  application,  to  The  Iowa  Loan  and  Trust 
nottceto"''  Company.  When  the  company  procured  the 
bfnding^nT"  money  from  Covill,  they  sent  it,  together  with  a 
^'  ^^  *  coupon  note  and  mortgage  ready  for  execution 
by  Barz  and  wife,  to  James  &  Son.  James  &  Son  paid  over 
the  money  to  Barz,  secured  the  proper  execution  of  the  notes 
and  mortgage,  procured  the  mortgage  to  be  recorded,  and 
returned  it,  with  the  notes,  to  The  Iowa  Loan  and  Trust  Com- 
pany. It  is  claimed  that  James  &  Son  were  the  agents  of 
Covill,  that  they  had  knowledge  of  the  Gaylord  mortgage^ 
held  by  plaintiff,  and  that  the  knowledge  of  the  agent  affects 
the  principal.  If  James  &  Son  were  informed  at  all  of  the 
Gaylord  mortgage,  it  was  through  a  conversation  which  the 
plaintiff  had  with  James  on  the  18th  day  of  March,  1878, 
more  than  four  months  before  the  mortgages  to  the  defend- 
ants were  executed.  James  did  not  acquire  the  information 
when  engaged  in  the  transaction  of  any  business  for  Covill, 
but  long  before  his  agency  for  Covill  had  any  existence,  if  he 
is  to  be  regarded,  under  the  evidence,  as  the  agent  of  Covill. 
It  does  not  appear  that  James  retained  this  information  in 
mind  at  the  time  the  mortgages  to  the  defendants  were  exe- 
cuted. Upon  the  contrary,  James  testifies  that  he  has  no 
Vol.  LVI— 6, 
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recollection  of  any  conversation  with  the  plaintiff  about  the 
Gaylord  mortgage.  We  are  clearly  of  the  opinion  that  Co- 
vill,  nnder  the  circumstances  disclosed,  cannot  be  affected  by 
any  information  imparted  to  J^mes.  '  See  Story  on  Agency, 
§  §  140  and  140a;  The  Distilled  SpiriU,  11  Wallace,  356; 
J)ay  V.  Wamsly,  33  Ind.,  145. 

III.  The  Iowa  Loan  and  Trust  Company,  it  is  conceded, 
acted  as  the  agent  of  Oovill  in  effecting  the  loan.  It  is 
claimed  that  C.  E.  Fuller,  the  treasurer  of  this- company  at 
the  time  the  loan  was  made,  had  knowledge  of  the  mortgage 
under  which  plaintiff  claims,  and  that  this  knowledge  affects 
Covin.  Fuller,  amongst  other  things,  testifies  as  follows: 
"  In  the  Summer  of  1878  the  company  received  an  applica- 
tion from  Herman  Barz  for  a  loan  of  $800,  offerinjg  as  secu- 
rity certain  real  estate^  The  money  to  fill  the  application 
was  received  from  Stephen  H.  Covill,  of  Vermont.  The  ap- 
plication was  sent  to  said  company  by  S.  A.  James  &  Son,  of 
Sigoumey,  Iowa,  as  the  agents  of  said  Barz.  The  applica- 
tion was  signed  by  Barz,  but  sent  by  S.  A.  James  &  Son,  and 
was  accompanied  by  an  abstract  of  title  of  the  premises 
described  in  the  application.  The  Iowa  Loan  and  Trust 
Company  had  no  other  knowledge  of  the  title  except  such  as 
was  revealed  in  the  abstract.  At  the  time  of  negotiating 
said  loan  for  Barz,  neither  the  Iowa  Loan  and  Trust  Com- 
pany, nor  myself,  had  any  knowledge  that  plaintiff,  Yerger, 
had  or  claimed  to  have  a  mortgage  on  said  premises  outstand- 
ing prior  to  the  loan  from  Covill.  We  had  nothing,  either 
personally  or  officially,  to  do  with. the  making  of  the  abstract. 
S.  A.  James  &  Son  furnished  us  all  the  information  we  had 
as  to  the  property,  except  such  as  was  furnished  by  Mr.  Barz 
and  by  the  abstract.  The  Company  guaranteed  the  coUectioti 
of  the  loan  to  Covill,  and  it  would  not  have  been  recommend- 
ed by  us  to  Mr.  Covill,  or  guaranteed,  had  we  had  any  infor- 
mation whatever  that  Yerger  had,  or  claimed  to  have,  any 
interest  in  the  property.  Said  Barz  owes  said  company,  on 
a  second  mortgage,  for  eighty  dollars,  in  installments  of  ten 
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dollars  each,  secured  by  a  mortgage  jnnior  to  that  given  to 
CovilL  We  had  no  knowledge  of  there  being  any  other 
claim  prior  to  that  of  Oovill;  supposed  that  CovilPs  mortgage 
was  the  first  lien  npon  the  premises  and  ours  the  second  one. 
I  do  not  think  of  anything  material,  other  than  that  in  the 
application  Barz  made  affidavit  that  the  property  was  unin- 
cumbered, except  the  mortgage  to  Gkiylord,  which  was  paid 
off  with  the  money  obtained  from  Covill:  This  was  not  the 
mortgage  claimed  to  be  owned  by  Terger."  It  is  this  last  part 
of  Fuller's  testimony  upon  which  the  plaintiff  relies  to  affect 
Fuller  with  notice  of  the  Gaylord  mortgage.  The  evidence 
shows  that  Barz  executed  two  mortgages-  to  Gaylord.  The 
first  was  satisfied  January  27,  1877,  when  the  second  was 
issued.  The  plaintiff  claims  that  Barz  must  have  referred, 
in  his  application,  to  the  mortgage  assigned  to  plaintiff,  as 
the  other  had  been  satisfied  before  that  time,  and  Fuller  is 
mistaken  in  saying  that  the  mortgage  referred  to  was  not  the 
one  claimed  to  be  owned  by  Yerger.  Tlie  probability  is  that 
the  witness  intended  to  refer  to  the  mortgage  to  the  German 
Savings  Bank,  a  release  of  which,  dated  August  20,  1878, 
was  filed  for  record  August  30,  1878,  the  same  day  that  the 
defendants'  mortgages  were  acknowledged  and  filed  for  record. 
But  whatever  Barz  referred  to,  or  was  understood  to  refer  to, 
it  is  clear  from  the  evidence  that  he  was  not  understood  by  Ful- 
ler to  refer  to  the  mortgage  now  claimed  by  plaintiff.  To  so 
hold  would  be  directly  in  the  face  of  his  positive  testimony, 
and  would  be  inconsistent,  not  only  with  all  the  preceding 
portion  of  his  testimony,  but  with  the  act  of  the  company  in 
guaranteeing  the  loan  and  accepting  security  to  themselves 
npon  the  property  in  question. 

IV.  It  is  claimed  that  the  burden  of  proof  is  upon  the 
defendants.  The  Iowa  Loan  and  Trust  Company  and  Covill, 
to  establish  that  they  are  purchasers,  for  a  valuable  consider- 
ation, without  notice,  and  that  they  have  not  sufficiently  es- 
tablished that  fact  Without  determining  on  which  party 
rests  the  burden  of  proof,  we  think  the  defendants  have  es- 
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tablished  their  want  of  notice.  We  have  already  set  out  the 
testimony  of  Puller.     Oovill  testifies  as  follows: 

<^  I  had  no  knowledge  when  the  loan  was  made  that  J.  P. 
Yerger  had  any,  or  claimed  to  have  a  mortgage  on  the  said 
premises  prior  to  the  mortgage  taken  by  me."  It  is  said 
that,  as  the  mortgage  was  originally  executed  to  Gaylord,  Co- 
vill  may  not  have  known  that  Yerger  claimed  to  have  any 
"  mortgage  upon  the  property,  and  yet  may  have  known  of  the 
mortgage  to  Gaylord,  assigned  to  Yerger.  But  this  position 
is  clearly  negatived  by  the  testimony  of  this  witness  as  fol- 
lows: **The  premises  were  represented  to  me  by  the  Iowa 
Loan  and  Trust  Company  to  be  free  and  clear  of  incumbrances 
of  any  kind,  and  I  supposed  that  I  was  getting  the  first  Hen 
upon  the  premises,  and,  relying  upon  said  representations, 
advanced  my  money  in  good  faith." 

Y.     It  is  claimed  that  as  the  plaintiff  is  the  assignee  of 
the  mortgage  for  value,  he  stands  in  a  better  position  than 
8.M0RTOAOB:  ^^®  assignor,  and  must  be  protected,  whatever 
Beusl^aMign-  might  be  the  rule  if  Gkiylord  were  the  party  seek- 
^^^^  ing  the  foreclosure  of  the  mortgage.     In  support 

of  the  position  the  plaintiff  cites  Prestotiy  Kecm  <&  Co.  v. 
Morrisy  Case  <b  Co.y  42  *Iowa,  649;  Farmers^  National 
Bank  v,  Fletchery  44  Id.,  252;  Vandercooh  v.  Baker ^  48  Id., 
199.  The  principle  invoked  is  not  applicable  to  the  present 
case.  The  question  involved  here  is  one  of  priority  under  the 
registry  statutes.  As  to  priority  between  the  mortgagee  and 
parties  holding  under  other  mortgages,  the  assignee  can  occu- 
py no  better  position  than  the  assignor.  The  court  below 
erred  in  allowing  the  plaintiff  the  priority  of  lien. 

Kevebsed. 
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1.  Sohool  District :  BBFTTNDiNa  illbgal  tax:  change  of  boundaries. 
Where  a  school  district  from  which  an  illegal  tax  had  been  collected,  and 
by  whbh  it  was  expended,  was  afterward  subdivided,  it  was  held  that 
the  county  treasurer,  in  refunding  such  tax  under  section  870  of  the 
Code,  should  apportion  the  amount  refunded  between  the  different  dis- 
tricts occupying  the  territory  from  which  it  was  collected. 

i  : :  contribution.    The  treasurer  haying  refunded  apor^ 

tion  of  such  tax  entirely  from  the  fimds  of  the  district  having  the  same 
name  as  the  one  from  which  it  was  collected,  but  occupying  only  a  por- 
tion of  the  territory,  it  wsis  held  that  such  district,  after  demand  upon 
those  occupying  the  remaining  territory,  might  maintain  an  action  against 
them  for  oontribniioii. 

Appeal  from  Clay  District  Cowrt. 

Saturday,  April  23. 

Action  in  equity  to  enforce  a  contribution.  The  district 
township  of  Spencer,  in  the  countj  of  Olay,  once  embraced 
not  only  the  territory  now  embraced  in  the  plaintiff  district 
township  of  the  same  name,  but  also  the  territory  embraced 
in  the  defendant  district  township  of  Riverton,  and  the  ter- 
ritory embraced  in  the  defendant  independent  district  of 
Spencer.  Before  the  division  a  certain  illegal  tax  had  been 
collected,  paid  over,  and  expended.  After  the  division  a  por- 
tion of  the  taxpayers  applied  to  the  county  to  refund  to  them 
the  tax  paid  by  each,  respectively,  and  the  county  treasurer- 
refunded  the  same  under  the  order  of  the  board  of  super- 
visors directing  him  so  to  do.  In  doing  so  he  refunded  wholly 
from  tlie  funds  in  the  county  treasury  belonging  to  the  plain- 
tiff district  township.  The  plaintiff  avers  m  substance  the 
above  stated  facts,  and  prays  that  the  defendants  be  decreed  to 
reimburse  the  plaintiff  by  way  of  contribution  to  the  extent 
of  what  is  their  equitable  proportion,  respectively.  To  the  pe- 
tition the  defendants  demurred  and  the  demurrer  was  sus- 
tained. The  plaintiff's  petition  having  been  dismissed,  it  ap- 
peals. 
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£!.  E.  Snow  J  for  appellant. 

Aakley  Hubbard^  for  appellees. 

Adaais,  Oh.  J. — Section  870  of  the  Code  provides  that  the 
board  of  supervisors  shall  direct  the  treasurer  to  refund  to 
1.  SCHOOL  ^^®  ^*^  payer  any  tax  found  to  have  been  erro- 
^IndiDViiier  neously  or  illegally  exacted  or  paid.  Where  an 
change  of  illegal  tax  has  been  collected  for  the  benefit  of  the 
county^  and  the  same  has  been  expended,  it  seems 
to  us  that  it  would  be  proper  to  refund  the  same  from  other 
funds  belonging  to  the  county.  So,  too,  where  an  illegal  tax 
has  been  collected  for  the  State,  or  a  school  or  road  district, 
and  the  county  has  paid  over  the  same  to  the  State,  school  or 
road  district,  it  seems  to  us  that  it  would  be  proper  to  refund 
the  tax  (in  case  it  becomes  necessary  to  refund  it)  from  other 
funds  belonging  to  the  State,  school,  or  road  district  which 
had  thus  received  and  enjoyed  the  benefit  of  the  illegal  tax. 
It  is  true  that  in  D,  M.  <&  M.  R.  H.  Co.  v.  Zowiy,  coun- 
ty treasurer^  51  Iowa,  486,  it  was  held  that  the  defendant 
could  not  be  allowed  to  refund  an  illegal  tax  voted  and  paid 
by  the  taxpayers  of  one  township  in.  aid  of  the  plaintiff's 
railroad  from  taxes  voted  and  paid  in  aid  of  the  same  road 
by  the  taxpayers  of  a  different  township.  But  the  ruling  in 
that  case  is  not  inconsistent  with  the  view  herein  expressed, 
because  the  ruling  was  based  upon  the  theory  that  the  taxes 
from  the  different  townships  constituted  distinct  funds.  If, 
then,  in  the  case  at  bar,  there  had  been  any  funds  in  the 
county  treasury  belonging  to  the  original  district  township, 
such  funds  being  all  of  one  character,  it  seeDis  to  us  that  the 
illegal  tax  might  have  been  refunded  therefrom.  But,  strictly 
speaking,  there  were  no  such  funds.  There  were  funds  col- 
lected from  the  taxpayer  belonging  to  the  same  territory. 
But  the  taxes  thus  collected  constituted  three  funds,  and  it 
is  evident  that  if  the  treasurer  was  justified  in  refunding  at 
all,   he   should  have  refunded  from  all  three  of  tlie  funds. 
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But  he  could  not  do  this  without  making  an  apportionment, 
and  the  statute  confers  no  express  authority  upon  the  treas- 
urer to  make  an  apportionment 

If  no  division  of  the  territory  had  been  made,  the  taxable 
property  of  the  territory  constituting  the  district  would  have 
borne  the  burden  practically  according  to  its  valuation.  The 
8ame  property,  notwithstanding  the  division,  should,  we 
think,  bear  the  same  burden  in  the  same  way.  The  valua- 
tion was  a  matter  of  record,  and  nothing  was  necessary  to 
iTiake  the  apportionment  but  a  mathematical  computation. 
This  we  think  the  treasurer  might  have  done.  The  power  to 
do  so,  we  think,  is  necessarily  incident  to  the  power  expressly 
conferred  to  refund. 

As  opposed  to  this  view  it  is  urged  that  the  power  to  make, 
an  apportionment  is  conferred  upon  the  boards,  jointly,  of  the 
several  districts.  Code,  §  1715.  That  section  provides  in. 
substance  that  in  case  of  a  division  of  a  district  township, 
whereby  two  or  more  district  townships  are  constituted,  the 
respective  boards  of  directors  shall  immediately  afterward 
make  an  equitable  division  of  the  then  existing  assets  and 
liabilities.  This  not  having  been  done  it  is  insisted  that  it 
was  not  for  the  treasurer  and  is  not  now  for  the  court  to 
make  a  division. 

So  far  as  the  refunding  of  the  tax  in  question  is  concerned 
there  was,  we  think,  no  liability  within  the  meaning  of  the 
statute.  The  county  was  liable,  possibly,  but  only  so  far  as 
it  has  funds  in  its  hands  belonging  to  the  districts  carved  out 
of  the  original  district  township.  No  liability  could  be  as- 
serted by  the  taxpayers  directly  against  the  subdivisions.  The 
provision,  then,  in  regard  to  the  division  of  the  liabilities 
i-esting  upon  the  original  district  township  has,  we  think,  no 
application  to  this  case.  We  see  no  reason,  then,  why  the 
treasurer,  in  the  discharge  of  his  ministerial  duty  of  refund- 
ing the  illegal  taxes  from  the  funds  belonging  to  the  school 
districts  carved  out  of  the  original  territory,  might  not  make 
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the  mathematical   calculation  necessary  to  determine  how 
much  should  he  refunded  from  each  fund. 

We  come,  then,  to  inquire  whether,  as  the  treasurer  made 
a  mistake,  the  plaintiff  has  any  equitable  claim  upon  the 

^ . .  defendants.     In  our  opinion  it  has.     The  treasur- 

oontribution.'  ^^  ^^  charged  by  law  with  the  duty  of  refunding 
a  portion  of  the  tax  from  the  funds  belonging  to  the  defend- 
ants. By  mistake  respecting  his  duty  he  refunded  the  whole 
jfrom  funds  belonging  to  the  plaintiff.  By  reason  of  that 
mistake  the  defendants  have  received,  or  will  receive,  from 
the  treasurer  more  funds  than  they  were  entitled  to.  A  court 
of  equity,  it  appears  to  us,  has  the  power  to  rectify  the  misr 
take  and  properly  adjust  th^  burden  by  compelling  a  con- 
tribution. 

But  it  is  said  that  no  action  will  lie  until  after  a  demand 
has  been  made  upon  the  defendants,  and  that  the  petition 
shows  no  such  demand. 

Section  1733  of  the  Code  provides  that  "  the  board  of  di- 
rectors shall  audit  and  allow  all  just  claims  against  the  dis- 
trict *  *  *  *  and  that  no  order  shall  be 
drawn  on  the  treasury  until  the  claim  for  which  it  has  been 
drawn  has  been  audited  and  allowed."  The  claim  in  question 
could  be  properly  paid  only  by  an  order  drawn  upon  the 
treasury,  but  as  no  such  order  could  bp  properly  drawn  until 
the  claim  had  been  audited  and  allowed  by  the  board,  and  as 
the  board  could  not  be  expected  to  audit  and  allow  the,  claim 
until  it  had  been  presented,  it  appears  to  us  that  a  presenta- 
tion of  the  claim  was  a  condition  precedent  to  a  right  of  ac- 
tion. The  action,  then,  was  premature,  and  we  must  hold 
that  the  demurrer  was  properly  sustained,  but  under  the  views 
above  expressed  it  would  be  the  duty  of  the  defendants' 
boards,  upon  presentation  to  them  of  the  respective  claims 
against  the  districts,  to  audit  and  allow  them  if  the  facts  stat- 
ed are  true;  and  if  they  refuse,  upon  due  presentation,  the 
plaintiff,  we  think,  may  maintain  an  action. 

Affirmed. 


JUNE  TEEM,  1881.  89 


The  B.,  C.  B.  &  M.  B.  Ck).  T.  The  County  of  Benton. 


The  B.  C.  E.  &  M.  R.  Co.  v.  The  County  of  BBirroN. 

1.  Bes  A4Judioata:  compbohibb  decbee:  estoppel.    A  compromise 

decree,  entered  in  an  action  to  recover  on  a  contract,  was  held  not  to 
estop  the  defendant  from  denying  the  performance  of  the  contract  by 
the  plaintiff  in  a  subsequent  action  thereon. 

2.  Contract :  coxtwt y  :  waiver.    Where  a  contract  required  a  vote  of  the 

electors  to  render  it  binding  on  a  county,  it  was  held  that  its  performance 
by  the  other  party  could  not  be  waived,  nor  the  county  estopped  from 
denying  such  performance,  by  the  action  of  its  board  of  supervisors 
in  making  payments  thereunder. 

Appeal  frorrh  BerUon  Circuit  Court. 

Satubday,  April  23. 

AoTioK  in  equity.  The  p)Btition  was  dismissed  and  the 
plaintiff  appeals. 

Traer  <&  Bumham  and  TT.  A.  Tewkshuryy  for  appellant. 
J.  D.  Nichols  and  Oilchrist  <&  HaineSy  for  appellee. 

Seevees,  J. — Because  it  will  conduce  to  brevity  it  will  be 
feonceded  the  plaintiff  and  defendant,  in  1866,  entered  into 
a  contract  which  was  adopted  by  a  vote  of  the  electors  of  the 
county  as  provided  by  law. 

Among  other  things  the  defendant  agreed  in  said  contract 
it  would  "transfer  and  convey"  to  the  plaintiff  "all  of  the 
right,  title,  and  interest  (of  the  defendant)  of,  in,  and  to  all 
the  swamp  and  overflowed  lands  in  said  county  of  Benton, 
and  also  all  the  proceeds  of  the  sales  of  said  lands  now  in  the 
possession  of  the  said  county  of  Benton,  or  hereafter  to  be 
received  by  said  county  from  the  general  government,  or 
otherwise,  or  to  which  said  county  may  be  entitled,  after  all 
cost  and  expense  of  selecting  and  proving  up  said  lands  have 
been  paid." 

In  consideration  of  the  foregoing,  the  plaintiff  agreed  to 
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"  build  and  operate,  by  running  cars  thereon,  a  railroad  from 
Cedar  Eapids  *  *  *  *  y{^  Vinton  to  the 
west  line  of  and  through  the  said  county  of  Benton,  on  or 
before  the  Slst  day  of  December,  1867,"  and  if  said  railroad 
was  not  "graded  ready  for  the  ties  and  iron,  by  the  time 
above  stated,  to  the  west  line  of  said  county  and  the  cars 
running  as  far  as  Vinton  on  or  before  the  first  day  of  Septem- 
ber, 1867,  then  this  contract  shall  be  null  and  voidj  and  all 
rights  and  interests  in  said  lands,''  acquired  by  the  plaintiff 
under  said  contract,  "  shall  be  forfeited." 

In  1870  an  action  was  brought  by  the  plaintiff  against  the 
defendant  on  this  contract,  and  in  1872,  in  accordance  with  a 
6tij)ulation  of  the  parties,  a  decree  was  entered  requiring  the 
defendant  to  convey  to  the  plaintiff  certain  described  lands 
as  enuring  to  it  under  the  contract. 

Afterward  the  defendant's  board  of  supervisors  conveyed 
certain  otjier  lands  to  the  plaintiff,  and  it  was  paid  certaid 
money  as  belonging  to  it  under  the  contract. 

Afterward  the  defendant  received  from  the  general  gov- 
ernment, about  $8,000,  as  the  net  proceeds  of  swamp  lands 
which  had  been  sold.  This  action  is  brought  to  recover  said 
money,  and  the  plaintiff  pleaded  the  proceedings,  including 
the  decree,  in  the  former  action,  the  conveyance  of  said  land, 
and  payment  of  said  money,  as  an  estoppel,  and  claimed  the 
defendant  could  not,  in  this  action,  rely  on  the  fact  the  plain- 
tiff had  not  performed  said  contract  on  its  part  in  bar  of  a 
recovery. 

The  plaintiff,  however,  in  an  amended  petition  alleged  it 
had  "  performed  the  conditions  of  said  contract  on  its  part  to 
be  performed." 

The  answer  denied  the  allegations  of  the  petition  and 
alleged  the  said  decree  was  rendered  as  a  settlement  and  com- 
promise of  the  then  pending  action;  that  the  canse  of  action 
was  indivisible,  and  that  plaintiff  was  estopped  from  obtain- 
ing any  additional  relief  in  this  action. 
'   I.     There  was  not,  in  fact,  any  adjudication,  by  the  court 
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in  the  former  action  that  the  plaintiff  had  performed  the  con- 
1^  BEs  ADJim-  tract  on  its  part,  and  was,  therefore,  entitled  to 
promise  So™'  recover,  bnt  the  decree  therein  was  rendered  in 

cree :  estop-  #.        i    .  -i       .  i  .      -,     . 

pel.  consequence  of  and  m  accord  with  a  stipulation 

signed  by  the  attorneys  of  the  parties.  Tlie  defendant's  at- 
torneys derived  their  authority  to  enter  into  said  stipulation 
solely  from  certain  proceedings  and  resolutions  of  the  defend- 
ant's board  of  supervisors,  which  were  introduced  in  evidence. 

Therefrom  it  appears  the  board  recognized  the  pendency 
of  said  action,  and  were  advised  of  the  issues  pending,  and 
therefrom  determined  "  there  is  grave  doubt "  whether  the 
plaintiff  <^will  or  will  not  be  able  to  sustain  its  claim  to  said 
lands,  and  complete  litigation  will  involve  a  large  expense  to 
Said  county,  and  *         *         *         *  having  made  a 

careful  examination  of  all  the  facts  and  circumstances  con- 
nected with  such  claim  *  *  *  *  being  im- 
pressed with  the  belief  that  very  strong  natural  equities  ex- 
ist in  favor  of  the  claim  set  up  by  said  railway  company, 
whether  they  would  or  would  not  ultimately  be  allowed  by 
said  court,"  therefore  the  attorneys  of  the  defendant  were  di- 
rected to  withdraw  the  defense  interposed  and  allow  a  decree 
to  be  entered  upon  certain  conditions  specified  by  the  board. 
This  was  done.  It  is  evident,  we  think,  the  decree  cannot  bei 
regarded  as  an  adjudication  by  the  court,  but  the  pending 
action  was  thereby  settled  and  compromised,  without  refer- 
ence to  the  question  whether  the  plaintiff  had  performed  the 
contract  on  its  part,  and,  therefore,  was  entitled  to  recover. 

Such  a  decree  cannot  have  fhe  foi-ce  and  effect  of  an  estop- 
pel, to  the  extent  that  the  defendant  cannot,  in  this  action^ 
insist  the  plaintiff  cannot  recover  unless  it  has  been  es- 
tablished the  plaintiff  has  performed  the  contract  on  its 
part 

II.  It  is  urged  there  is  no  issue  that  the  plaintiff  failed 
to  perform  the  contract,  therefore  the  evidence  introduced  on 
this  subject  was  immaterial  and  inadmissible.  But,  as  we 
have  seen,  the  plaintiff  pleaded  it  had  fully  performed  the 
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contract  on  its  part,  and  this  was  denied  by  the  defendant 
This  made  an  issue,  and,  if  material  to  its  recovery,  the 
plaintiff  was  bound  to  establish  the  allegation. 

III.  No  evidence  was  introduced  by  the  plaintiff  tending 
to  show  it  had  complied  with  the  contract  on  its  part.  On 
the  contrary,  it  is  shown  the  road  was  not  completed  to  Vin- 
ton until  more  than  two  years  after  the  time  fixed  in  the 
contract.  It  is  true,  it  has  been  completed,  and  is  now  oper- 
ated through  the  county  to  the  north  line.  We  do  not  think 
this  is  a  substantial  performance  of  the  contract  on  the  plain- 
tiff's part,  and,  therefore,  it  cannot  recover. 

IV.  Counsel  for  the  plaintiff  insist  the  conveyance  of 
certain  land  and  payment  of  money  by  the  board  of  supei^ 
a.  CONTRACT :  visors  after  the  decree  in  the  former  action,  as 

waiver/  enuring  to  the  plaintiff  under  the  contract,  estops 
the  defendant  from  now  insisting  the  plaintiff  did  not  per- 
form the  contract  on  its  part. 

Under  the  statute  in  force  when  the  contract  was  made,  the 
board  of  supervisors  did  not  have  the  power  to  make  the 
contract.  It  was  essential  to  its  validity  that  it  should  be 
adopted  by  a  vote  of  the  electors  of  the  county. 

When  the  plaintiff  failed  to  perform,  on  its  part,  the  con- 
tract became  void  and  of  no  effect,  as  therein  provided. 
The  board,  by  no  act  of  theirs,  could  make  it  binding  there- 
after as  a  contract  on  the  county.  Nor  could  the  board 
waive  a  compliance  with  its  terms  and  condition3.  This 
could  only  be  done  by  the  same  authority  required  to  enter 
into  the  contract.  This  required  the  joint  action  of  the 
board  and  the  electors. 

Affirmed. 
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Porter  T.  McKlhiney. 
POBTKB  V.  MgElHINET. 

1.  nftodiilent  Representations:  eyidemoib  conbidbbed.  Eridenoe 
Held  inBuffident  to  estaHish  fiaudaleiit  representatiozis  in  relation  to  real 
estate  sold  by  the  defendant  to  the  plaintiff. 

AppeaVfrom  Polk  Oircmt  Court. 

SUTUBDAT,  ApBIL  28. 

AonoN  in  equity  to  rescind  a  trade  whereby  the  plaintiff 
and  the  defendant,  McElhiney,  made  an  exchange  of  real 
estate.  The  plaintiff  claims  a  rescission  npon  the  ground  that 
she  was  induced  to  make  the  exchange  by  certain  false  and 
fraudulent  statements  made  by  McElhiney.  The  defendant 
denies  all  fraud.  The  court  dismissed  the  plaintiff's  petition 
and  she  appeals. 

Cole  dk  CoUy  for  appellants. 

J.  8.  Clwh  and  A  D.  Storrs^  for  appellee, 

Adams,  On.  J. — In  November,  1879,  the  plaintiff  was  the 
owner  of  a  house  and  lot  in  the  city  of  Des  Moines,  where 
she  resided  with  her  family.  The  defendant,  McElhiney, 
was  the  owner  of  a  farm  in  Putnam  county,  Mo.  These  two 
pieces  of  property  the  parties  exchanged,  the  trade  being 
made  iti  the  city  of  Des  Moines.  The  plaintiff  having  never 
seen  the  Missouri  property,  and  finding  it  inconvenient  to 
make  an  examination  of  it,  exacted  of  the  defendant  before 
trading  a  written  statement  as  to  the  character  and  condition 
of  the  property,  and  entered  into  the  trade  in  reliance  upon 
the  correctness  of  such  statement.  She  avers  that  the  state- 
ment is  untrue  in  several  material  respects.  The  statement 
is  in  these  words: 

"  I,  Hewitt  H.  McElhiney,  the  undersigned,  have  this  day 
sold  to  Sintha  Porter  a  farm  of  143  acres  of  land  as  described 
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in  a  deed  made  by  me  this  day  to  lier,  the  land  being  in  section 
2,  township  64,  range  17,  Putnam  county,  Mo.,  and  I  make  to 
Mrs.  Porter  the  following  statement  in  regard  to  the  farm 
which  I  bind  myself  to  make  good,  fire  or  violence  excepted. 
The  farm  is  first-class  second  bottom  land  for  that  county;  a  * 
small  portion  of  it  only  overflows,  and  that  only  in  extreme 
high  water;  there  is  about  100  acres  fenced  and  in  cultivation; 
a  small  orchard  of  apple  and  peach  trees;  two  dwelling  houses, 
one  with  two  rooms  filled  in  with  britfk,  and  one  with  one 
room;  a  log  stable  and  two  cribs,  neither  of  which  h^  a 
wooden  roof;  a  log  smoke-house. 

"Signed,  H.  MoELinNKT." 

The  plaintiff  complains  that  none  of  the  statements  are 
true  except  in  regard  to  the  quantity  of  land. 

She  also  sets  out  in  her  petition  a  large  number  of  state- 
ments which  she  avers  were  made  by  McElhiney  by  parol  to 
induce  her  to  make  the  exchange,  and  upon  which  she  relied, 
and  which  were  false  and  fraudulent.  The  defendant  denies 
the  statements  alleged  to  have  been  made  by  parol. 

As  to  whether  they  were  made  or  not  there  is  some  conflict 
in  the  evidence.  But  the  defendant  insists  that  the  evidence 
clearly  shows  that  the  trade  was  not  made  in  reliance  upon 
parol  statements,  if  any  were  made,  but  in  reliance  upon  the 
written  statement  alone.  * 

This  position  of  the  defendant  it  appears  to  us  is  well  taken. 
In  the  first  place  we  can  see  no  reason  why  the  plaintiff,  when 
she  demanded  of  the  defendant  that  he  should  put  his  state- 
ments in  writing,  should  not  have  seen  to  it  that  the  writ- 
ing embraced  all  the  statements  she  deemed  material.  In  the 
second  place  it  is  shown  in  evidence  that  she  said:  "  I 
wanted  a  written  statement  and  took  the  one  he  gave  me  as 
satisfactory,  and  if  everything  had  been  as  stated  in  that 
writing  I  should  have  been  satisfied.'* 

We  look  upon  this  as  showing  conclusively  that  whatever 
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statements  were  made  bj  parol,  if  any,  were  not  of  such  a 
character  as  to  induce  the  trade. 

We  have,  then,  to  consider  whether  the  statements  made  in 
writing  were  false  and  fraudulent. 

A  large  number  of  witnesses  were  examined  upon  both 
sides.  "We  cannot  within  the  proper  limits  of  an  opinion  set 
out  and  discuss  the  evidence  in  detail.  It  is  sufScient  to 
say  that  it  satisfies  us  that  the  written  statements  made  by 
the  defendant  were  substantially  true. 

In  the  deed,  however,  made  by  the  defendant  to  the  plain- 
tiff the  land  is  described  as  being  subject  to  a  mortgage, 
whereas,  what  was  called  a  mortgage  was  in  fact  a  deed  of 
trust.  The  deed  to  plaintiff  was  executed  on  the  15th  day  of 
November,  1879,  and  on  the  same  day  it  appears  that  the 
farm  was  advertised  to  be  sold  under  the  deed  of  trust,  the 
sale  to  take  place  Dec.  23,  1879.  The  deed  was  delivered 
Nov.  21st,  1879,  but  it  does  not  appear  that  the  defend- 
ant knew  of  the  advertisement.  He  knew  that  there  was 
danger  of  the  farm  being  sold  and  he  so  informed  the  plain- 
tiff, and  advised  her  that  it  required  her  immediate  attention. 
She  insists,  however,  that  the  description  of  the  incumbrimce 
in  the  deed  to  her  constituted  a  representation  tliat  it  was  a 
mortgage,  and  that  inasmuch  as  it  was  in  fact  a  deed  of  trust 
the  representation  was  false  and  fraudulent. 

Whether  this  position  is  well  taken  or  not  might  depend 
upon  the  difference  between  a  Missouri  mortgage  and  a  Mis- 
souri deed  of  trust.  We  can  conceive  that  the  difference  may 
be  such  that  the  plaintiff's  condition  would  not  have  been 
better  if  the  incumbrance  had  been  a  mortgage. 

The  defendant  insists  that  the  difference  is  not  material. 
In  support  of  that  view  it  appears  that  he  introduced  in  evi- 
dence  the  statutes  of  Missouri.  What  those  statutes  showed 
the  abstract  does  not  disclose.  It  merely  recites  the  fact  that 
the  statutes  were  introduced.  Upon  the  point  in  question 
the  abstract  clearly  does  not  contain  all  the  evidence  that  was 
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introduced,  and  we  can  make  no  finding  of  fact  bo  far  as  this 
point  i8  concerned. 

We  think  the  plaintiff  failed  to  prove  the  allegations  of 
her  petition,  and  that  it  was  rightly  dismissed. 

Affirmed. 


5g  ,SS  Miller  v.  Poage. 

g3    1971 

lOT  4081  1*  Promissory  Note:  nbgotiabilitt.    A  promispory  note  in  the  ordi- 

56    96  nary  form  contained  the  following  clause  immediately  preceding  the  sig* 

ci30  477  nature:    **  If  this  agent  does  not  seU  enough  in  one  year,  one  more  is 

granted:'*    Held,  that  such  provision  rendered  the  note  non-negotiable. 

Day,  J.,  and  Adams,  Ch.  J.,  diseenting. 

Appeal  from  Lmn  Circuit  Court. 

Satitbdat,  April  23. 

Action  on  the  following  instrument  in  writing: 

«  $100.     Audubon  Tp.,  Audubon  Co.,  Iowa,  April  26, 1878. 

"One  year  after  date  I  promise  to  pay  to  the  treasurer  of 
the  National  Iron  Fence  Co.,  of  Cedar  Rapids,  Iowa,  or  order, 
One  Hundred  Dollars,  at  Cedar  Eapids,  Iowa,  value  received, 
with  interest  at  ten  per  cent  from  date.  Reasonable  attorney 
fee  if  suit  be  instituted  on  this  note.  If  this  agent  does  not 
sell  enough  in  one  yea/r^  one  more  is  granted?'^ 

There  was  judgment  for  the  defendant  and  the  plaintiff 


Wa/rd  &  Hanrmony  for  appellant. 

/.   W.  Whittamy  for  appellee. 

Seevers,  J. — The  only  question  to  be  determined  is  wheth- 
er the  instrument  sued  on  is  negotiable.   The  appellee  insists 

it  is  not,  because  of  the  italicized  words.  The  ap- 
^BY^oS?^'    pellant  insists  the  instrument  is  not  payable  out  of 

a  certain  fund,  and  is  payable  at  the  expiration  of 
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two  years  from  its  date,  if  not  sooner,  and  is,  therefore,  nego- 
tiable. 

We  think  the  tme  construction  is  that  the  maker  was  the 
agent  of  the  payee  for  the  sale  of  something,  and  if  he  real- 
ized sufficient  fands  from  such  sales  the  amount  specified  was 
to  be  paid  within  one  year.  Payment  during  such  time  was 
to  be  made  only  on  condition  that  the  necessary  funds  were 
realized.  This  clearly  implies  the  instrument  was  to  be  paid 
out  of  a  particular  fund,  and  for  this  reason,  and  because  pay- 
able only  on  the  happening  of  a  condition,  it  was  not  nego- 
tiable during  the  period  aforesaid.  It  is  true  it  is  payable 
absolutely  at  the  expiration  of  two  years.  But  we  think  it 
must  have  been  negotiable  when  executed,  and  continuously 
from  that  time,  or  not  at  all. 

No  adjudicated  case  to  which  our  attention  has  been  called 
is  precisely  like  this.  The  nearest  approach  to  it  is  Cotta  v. 
Buch^  7  Met.,  588.  It  is  difficult  to  draw  a  sharp  distinction 
between  the  two  cases.  We  shall  not,  therefore,  make  the  at- 
tempt, but  determine  the  case  at  bar  upon  principle,  as  we 
deem  risht. 

^  Affibmbd. 

Day,  J.,  di88e7i;tmg.  I  cannot  concur  in  the  foregoing 
opinion.  It  cites  no  authority  and  is  in  conflict  with  Cotta 
V.  Bucky  7  Met.,  588,  to  which  it  refers.  In  my  opinion  the 
instrument  in  question  possesses  all  the  elements  of  negotia- 
bility. The  italicized  portion  does  not  render  the  note  paya- 
ble out  of  a  particular  fund,  but  simply  provides  a  condition 
upon  which  the  payment  shall  be  extended  one  year.  The 
note  may  be  payable  in  one  year.  It  is  payable  absolutely  in 
two  years.  In  my  opinion  the  plaintiff  should  have  recov- 
ered. 

Adams,  Oh.  J.,  concurs  in  this  dissent. 
Vol.  LVI— 7. 
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Red  v.  Polk  Countt. 

1.  Costs:    ON  APPEAL  IN  CHIMIN AL  CA8E:    LIABILITT  OP  COUNTT  FOR. 

f  M  A  county  is  not  liable  for  the  cost  of  printing  the  abstntct  and  argament 

rfifi^^i  ^^  *  defendant  convicted  of  crime  on  his  appeal  to  the  Supreme  Court, 
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$790  oi  the  Code  has  reference  only  to  sheriff  *8  fees. 

Appeal  fom  Polk  Circuit  Covni. 
Saturday,  April  23. 

Action  to  recover  of  the  defendant,  Polk  county,  certain 
fees.  The  plaintiff  was  convicted  of  the  crime  of  murder. 
He  appealed  to  the  Supreme  Court,  and  the  judgment  was 
reversed  and  remanded,  and  in  the  court  helow  the  case  was 
dismissed.  He  avers  that  in  the  prosecution  of  said  appeal 
in  the  Supreme  Court  he  was  obliged,  under  the  rules  of  ^aid 
court,  to  print,  and  did  print,  for  the  use  of  said  court,  an 
abstract  of  the  pleadings  and  evidence  in  said  cause,  and  also 
the  argument  of  his  counsel  therein,  and  has  paid  for  said 
printing,  and  that,  by  the  rules  of  said  court,  he  is  entitled 
to  have  taxed,  as  costs  in  said  case,  the  sum  of  eighty-three 
dollars. 

To  the  petition  the  defendant  demurred,  and  the  demurrer 
was  sustained.  Judgment  having  been  rendered  for  the  de- 
fendant, the  plaintiff  appeals. 

Bawen  cfe  Leavens^  for  appellant. 

John  A.  McCallj  for  appellee. 

Adams,  Ch.  J. — Four  questions  are  certified,  but  it  will 
be  sufficient  for  the  disposition  of  the  case  to  determine  the 
fourth  one.  That  question  is  in  these  words:  "Where  a 
person  is  indicted,  tried,  and  convicted  of  a  crime  in  the 
District  Court,  and  appeals  from  the  judgment  of  such  Dis- 
trict Court  to  the  Supreme  Court  of  the  State,  and  in  the 
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prosecution  of  an  appeal  prints  an  abstract  of  the  record  and 
the  argument  of  his  counsel  for  the  use  of  the  Supreme  Court, 
as  required  by  the  rules  of  said  court,  and  upon  the  hearing 
in  the  Supreme  Court  the  judgment  of  the  District  Court  is 
reversed  and  the  cause  is  remanded  for  a  new  trial,  and  such 
defendant  is  jafterwards  discharged  in  the  District  Court,  is 
the  county  where  such  defendant  was  so  indicted  fmd  tried 
liable  to  pay  a  printer's  fee  for  printing  such  abstract  and 
argument,  at  the  rate  of  one  dollar  for  each  five  Inmdred 
words  embraced  in  a  single  copy  of  the  same?" 

The  plaintiff  relies  upon  section  3790  of  the  Code,  which 
is  in  these  words:  "In  all  criminal  causes  where  the  prose- 
cution fails,  or  where  the  money  cannot  be  made  from  the 
person  liable  to  pay  the  same,  the  facts  being  certified  by  the 
clerk  or  justice  so  far  as  their  knowledge  extends,  and  verified 
by  the  affidavit  of  the  sheriff,  the  fees  allowed  by  law  in  such 
cases  shall  be  audited  by  the  county  auditor  and  paid  out  of 
the  county  treasury."  But,  in  our  opinion,  the  foregoing 
was  designed  to  provide  only  for  the  payment  of  sheriff's 
fees.  It  is  true  the  language  of  the  provision  does  not  neces- 
sarily show  such  limitation.  But  the  section  is  found  under 
the  heading  of  "  compensation  of  sheriffs,"  and  the  section 
itself  provides  that  the  facts  upon  which  the  claim  for  the 
fees  as  against  the  county  rests  shall  be  verified  by  the  affi- 
davit of  the  sheriff.  As  he  could  not  be  supposed  to  be  cog- 
nizant of  the  facts  pertaining  to  any  other  fees  than  his  own, 
the  plain  inference  is  that  the  fees  contemplated  in  the  section 
are  his  fees.  Furthermore,  as  evidence  that  the,  statute  was 
not  designed  to  have  general  application,  fees  other  than 
sheriff's  fees  are  provided  for  elsewhere.  The  statute,  how- 
ever, does  not  provide  for  the  payment  by  the  county  of  costs 
like  those  in  question,  and  it  appears  to  us  that  the  county  is 
not  liable. 

Affibmsd. 
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BiNK  ET  AL.  V.  Sample  et  al.. 

1.  Contraot:  fob  sale  of  land:  etidehob  considbbbd.  Evidence 
considered  and  held  sufficient  to  establish  a  yerbal  contract  between  the 
defendant  and  one  since  deceased,  in  pursuance  of  which  the  latter  trans- 

*        ferred  possession  of  certain  land  to  the  defendant,  in  consideration  of 

I        his  support  during  the  remainder  of  his  natural  life. 

Appeal  from  Lee  District  Cowtt. 

Satukdat,  April  23. 

AonoN  for  the  partition  of  43  acres  of  land  in  Lee  county. 
The  land,  at  one  time,  belonged  to  one  Wiley  Clay,  who  died 
intestate,  in  June,  1872.  The  action  is  brought  by  Daniel, 
Samuel  H.,  and  Adalin^  Eink,  who  claim  to  be  heirs  of  Clay 
and  each  the  owner  of  1-27  undivided  part  of  the  land. 
.Twenty-one  other  persons,  alleged  to  be  heirs,  are  joined  as 
defendants  under  the  general  designation  of  "  Heirs  of  Eliza- 
beth Harris,"  "  Heirs  of  John  Clay,"  and  "  Heirs  of  Jacob 
Clay,"  the  names  of  such  heirs  not  being  given  nor  yet  alleged 
to  be  unknown.  The  persons  named  as  heirs,  whether  as 
plaintiflfe  or  defendants,  aver  that  "Wiley  Clay  died  siezed  of 
the  land.  The  defendant  George  Sample  denies  this  aver- 
ment, and  avers  that  he  is  the  owner  of  the  land  by  the  pur- 
chase thereof  from  Clay.  There  was  a  decree  for  the  defendant, 
Sample.     The  other  defendants  and  the  plaintiflfe  appeal. 

Casey  &  Casey ^  for  plaintiflfe,  appellants. 

t     Semple  &  Powell^  for  defendants,  appellants. 

Vam,  Valkenhwrg  c&  JSTofmUon  and  Craig  <&  Collier^  for 
appellees. 

Adams,  Ch.  J. — It  is  not  claimed  by  the  appellee  that  he 
ev^r  received  from  Wiley  Clay  a  conveyance  of  the  land. 
His  title,  so  far  as  the  same  was  derived  directly  from  Clay, 
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was,  if  he  had  any  title,  an  equitable  one,  and  accrued  by 
reason  of  a  parol  agreement,  entered  into  between  tbe  appel- 
lee and  Clay,  whereby  the  appellee  was  to  support  and  take 
care  of  Clay  from  the  time  of  such  agreement  during  the 
remainder  of  Clay's  life,  and  have  as  compensation  therefor 
all  of  Clay's  property.  "Whether  such  an  agreement  was  made 
constitutes  the  principal  question  in  the  case.  In  proof  of  it 
the  appellee  adduced  the  testimony  of  his  wife  and  two  sons. 
In  disproof  of  it  the  appellants  adduced  no  direct  evidence, 
but  they  insist  that  the  appellee's  witnesses  are  not  to  be 
believed. 

The  testimony  of  one  of  the  sons  is  by  no  means  satisfac- 
tory. "What  he  heard  and  distinctly  remembered  would  hardly 
evince  a  completed  contract.  But,  throwing  this  out,  there 
still  remains  the  testimony  of  the  wife  and  the  other  son. 
And,  while  both  were  related  and  both  testified  to  a  transac- 
tion which  occurred  several  years  before,  and  while  the  sbn 
was  but  a  boy,  we  are  not  prepared  to  say  that  they  are  to 
be  wholly  discredited.  As  a  circumstance  tending  to  show 
that  they  are,  the  appellants  rely  upon  a  fact  which  remains 
to  be  stated.  After  the  death  of  Clay  the  appellee  took  coun- 
sel in  regard  to  his  title  and  was  advised  to  procure  a  quit- 
claim deed  from  the  heirs.  He  did  procure  a  quit-claim  deed 
which  he  supposed  at  the  time  was  executed  by  all  the  heirs, 
and  paid  therefor  the  sum  of  $350.  The  appellants  insist 
this  fact  shows  that  the  appellee  did  not  rely  upon  the  alleged 
agreement. 

It  must  be  remembered,  however,  that  the  appellee  had  at 
best  but  an  equitable  title,  and  the  circumstances  were  such 
that  even  that  was  liable  to  be  disputed,  as  in  fact  it  is.  We 
think,  therefore,  that  the  appellee's  expenditure  of  $350,  in 
an  attempt  to  quiet  the  numerous  heirs,  has  little  if  any  ten- 
dency to  show  that  the  alleged  agreement  was  not  made. 

Another  circumstance  relied  upon  by  the  appellants  is  that 
soon  after  Clay's  death  the  appellee  asked  one  or  two  of  his 
neighbors  to  measure  or  estimate  the  com  derived  from  the 
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Clay  estate.  This,  it  is  said,  shows  that  the  appellee  did  not, 
at  that  tiilie,  claim  to  own  it  under  the  alleged  agreement. 

To  our  mind,  it  would,  at  most,  only  show  an  apprehension 
that  the  agreement  might  not  be  sustained. 

The  appellee's  witnesses  testified  that  Clay  delivered  to  him 
the  key  of  his  house.  Upon  cross-examination  it  was  made 
to  appear  very  uncertain  whether  they  saw  such  delivery. 

In  our  opinion,  the  fact  of  delivery  was  not  important.  It 
the  alleged  agreement  was  made  it  must  be  sustained.  It  is 
undisputed  that  if  made  it  was  fully  executed  on  the  part  of 
the  appellee. 

Of  course,  if  the  witnesses  testified  to  something  as  a  mat- 
ter of  knowledge  upon  their  part,  when  it  was  only  an  infer- 
ence or  conjecture,  it  would  have  some  tendency  to  impair 
their  general  credibility.  But  the  circumstance  is  not  one, 
we^  think,  which  would  justify  us  m  concluding  that  their 
credibility  is  wholly  destroyed. 

Some  other  circumstances  are  relied  upon  by  the  appellants 
which  we  do  not  deem  it  necessary  to  discuss.  They  are  of  a 
slight  character  and  fail  to  convince  us,  whether  taken  singly 
or  together,  that  the  unrebutted  testimony  of  the  defendant's 
witnesses  should  be  discarded. 

There  is  much,  indeed,  to  corroborate  the  witnesses  and  make 
probable  the  fact  of  the  agreement.  It  is  shown  by  undis- 
puted evidence  that  Clay  spoke,  upon  different  occasions,  of 
giving  his  property  to  the  appellee  in  consideration  of  being 
supported  by  him.  It  is  true  at  the  time  the  agreement  is 
alleged  to  have  been  made  he  was  apparently  approaching  the 
end  of  his  life.  His  property,  above  his  debts,  was  worth 
from  $1,200  to  $1,500.  It  does  not  seem  probable  that  it  was 
supposed  that  the  reasonable  cost  of  his  support  and  care 
would  amount  to  that  much.  He  lived,  in  fact^  only  about 
one  week.  Ho  was  sick,  and  we  judge  dangerously  so,  when 
the  agreement  is  alleged  to  have  been  made,  but  it  does  not 
appear  that  he  was  without  hope  of  recovery  and  a  considera- 
ble extension  of  life. 
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Besides,  it  may  properly  be  mentioned  that  the  appellee's 
house  had,  for  many  years,  been  to  Clay  somewhat  in  the  na- 
ture of  a  home.  Clay  never  had  a  family.  Some  twenty-two 
years  previous  to  his  death  he  removed  from  North  Carolina 
to  Iowa  with  the  appellee  and  his  family,  and  from  the  .time 
of  such  removal  it  appears  that  he  and  they  were  intimate 
friends.  He  foimd  employment  in  difierent  placep,  but  to 
these  friends  he  was  accustomed  to  return  in  his  leisure  and 
especially  in  sickness.  About  two  years  before  his  death  he 
attempted  to  establish  an  independent  home.  He  bought, 
near  to  the  appellee,  the  small  farm  in  question  and  built  upon 
it  a  small  house  or  cabin.  Still  he  did  not  live  wholly  inde- 
pendently. The  apppellee's  wife  did  his  baking  for  him,  and 
to  some  extent  his  washing.  When  the  sickness  came  upon 
liim,  which  proved  to  be  the  final  one,  he  was  removed,  by  his 
request,  to  the  appellee's  house.  It  was  there  that  he  died 
and  from  there  that  he  was  buried.  His  heirs,  many  of  whom 
are  made  parties  to  this  action,  reside,  so  far  as  is  known,  in 
the  State  from  which  he  removed.  The  evidence  tends  to  show* 
that  his  long  separation  from  them  had  caused  an  estrange- 
ment. Some  of  the  heirs  were  probably  not  knowTi  to  him, 
even  by  name.  Some,  it  appears,  are  not  known  even  to  the 
plaintiff  and  defendant  heirs  herein,  nor  have  the  exigencies 
of  this  action  been  sufficient  to  bring  them  to  light. 

Clay,  on  more  than  one  occasion,  expressed  a  desire  that  his 
property  should  not  go  to  his  heirs.  We  have  no  doubt  that 
such  remained  his  desire  to  the  time  of  his  death.  He  had 
this  desire  when  he  could  have  diverted  the  property  by  a  will. 
He  died  intestate.  We  can  but  think  that  he  died  in  reliance 
upon  the  agreement  which  it  is  alleged  that  he  made  with  the 
appellee. 

Having  reached  this  conclusion,  it  is  unnecessary  to  con- 
sider the  validity  of  the  quit-claim  deed  which  he  obtained 
from  some  of  the  heirs.  In  our  ppinion  the  judgment  of  the 
District  Court  should  be 

Affibmed. 
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TCatseb  y.  Lawbence  Savings  Bank  et  al. 

1.  Corporation:  defectiyb  organization:  liabilttt  or  stock- 
HOLDERS.  An  attempted  incorporation  of  a  savings  bank  under  the 
laws  of  Kansas  held  so  defective  as  not  to  secure  to  the  stockholders  ex- 
emption ^m  perponal  liability  for  debts  of  the  bank. 

2. : :  — .    Where  a  stockholder  claims  exemption  under  the 

provisions  of  a  general  incorporation  law,  he  must  show  that  the  associ- 
ation of  which  he  is  a  member  has  sufficiently  complied  with  the  require- 
ments of  the  law  to  become  legally  incorporated;  an  attempt  to  become 
incorporated,  and  the  doing  of  business  under  a  claim  of  incorporation, 
are  not  sufficient  to  create  such  exemption. 

Appeal  from  Muscatine  District  Cowrt. 

Satuedat,  April  23. 

Service  in  this  case  was  made  only  upon  the  defendant 
Hoag.  The  plaintiff,  in  April,  1877,  became  a  creditor  of  the 
lAwrence  Savings  Bank  by  reason  of  a  deposit  of  money 
made  by  him  in  the  bank,  which  bank  was  located  and  doing 
business  in  the  city  of  Lawrence,  Kansas.  As  such  creditor 
he  seeks  to  recover  of  the  defendant  Hoag,  upon  the  ground 
that  the  Lawrence  Savings  Bank  was  a  partnership  or  unin- 
corporated company,  and  that  Hoag  was  a  member  of  it. 
Hoag  does  not  deny  his  ownership,  but  denies  that  the  Law- 
rence Savings  Bank  was  an  unincorporated  company  or  partner- 
ship, and  avers  that  the  same  was  duly  incorporated  under 
the  laws  of  Kansas,  by  reason  whereof  he  was  exempt  from 
personal  liability  for  the  debts  of  the  bank.  There  was  a  trial 
without  a  jury  and  judgment  for  the  plaintiff.  The  defend- 
ant Hoag  appeals. 

Ha/rmay  Fitzgerald  cfe  Hughes^  for  appellant. 

Hoffman^  Pichler  dk  Brown  and  Z.  M.  Fisher^  for  ap-^ 
pellee. 
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Adams,  Ch.  J. — ^The  evidence  tends  to  show  that  certain 
individuals  attempted  in  good  faith  to  become  incorporated 
1.  ooKPOKA-  ^i^der  the  laws  of  Blansas  for  the  purpose  of  do- 
tiVe^rcaMza-  ing  business  as  a  savings  bank,  and  subscribed 
S?"  tockhoiS  for  shares  in  the  supposed  corporation.  For  sev- 
eral  years  they  did  business  as  a  savings  bank, 
under  the  supposition  that  they  were  duly  incorporated.  Prior 
to  the  time  that  plaintiff  became  a  creditor  of  the  bank,  the 
defendant  Hoag  purchased  an  interest  in  the  bank,  and  re- 
mained the  owner  of  such  interest  from  that  time  forward. 
The  question  presented  is  whether  the  shareholders  so  far 
complied  with  the  incorporation  laws  of  Kansas  as  to  become 
incorporated  and  secure  an  exemption  from  individual  liability, 
and  if  they  did  not  strictly  become  incorporated  whether  the 
fact  that  they  did  business  as  a  corporation,  not  only  with  the 
general  public  but  with  the  plaintiff,  was  sufficient  to  secure 
to  them  exemption  from  individual  liability. 

K  the  Lawrence  Savings  Bank  became  incorporated  it  did 
so  under  a  general  incorporation  law,  and  not  by  reason  of  the 
grant  of  a  special  charter.  The  general  incorporation  law  of 
Kansas  constitutes  chapter  23  of  the  statutes  of  Kansas.  Sec- 
tion 8  provides  that  "  the  charter  of  an  intended  corporation 
must  be  subscribed  by  five  or  more  persons,  three  of  whom 
at  least  must  be  citizens  of  this  State,  and  must  be  acknowl- 
edged by  them  before  an  officer  duly  authorized  to  take  ac- 
knowledgment of  deeds.'*  Section  9  provides  that  "such 
charter  shall  thereupon  be  filed  in  the  office  of  the  secretary 
of  state." 

A  certificate  of  the  secretary  of  state  of  the  State  of  Kan- 
sas was  introduced  in  evidence,  showing  what  papers,  and 
what  only,  had  been  filed  in  his  office  pertaining  to  the  incor- 
poration of  the  Lawrence  Savings  Bank.  The  certificate 
shows  that  there  were  filed  in  his  office  what  are  denominated 
articles  of  association.  The  statute  requires  that  a  charter 
shall  be  filed.  We  are  inclined  to  think,  however,  that  the 
fiEtct  that  the  paper  filed  is  denominated  articles  of  association 
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instead  of  a  charter  is  not  sufficient  to  invalidate  it.  We 
proceed,  then,  to  inquire  whether  the  paper  complies  with  the 
statute  in  other  respects,  and  we  conclude  that  it  does  not. 
The  statute  requires  that  it  shall  be  subscribed  and  acknowl- 
edged by  five  or  more  persons.  The  paper  purporting  to  be 
articles  of  association  is  so  informally  drawn  and  executed 
that  we  cannot  say  that  it  is  subscribed  by  any  one.  The 
paper  Consists  of  eight  articles.  The  first  six  articles  purport 
to  be  subscribed  by  twenty-three  persons,  but  the  seventh  and 
eighth  articles  are  not  subscribed,  and  the  seventh  article  is, 
under  the  statute,  material.  But  if  the  articles  had  all  been 
subscribed  they  would  be  fatally  defective  for  want  of  ac- 
knowledgement by  the  subscribers,  or  a  sufficient  number 
thereof  to  comply  with  the  statute. 

The  defendant,  however,  insists  that  neither  a  charter  nor 
articles  of  incorporation  are  necessary  to  the  incorporation  of ' 
a  savings  bank.  In  §  §  127,  128,  129  and  130  of  the  general 
incorporation  law  are  provisions  in  relation  to  savings  banks. 
Section  130  provides  that  "before  any  such  corporation  (a 
savings  bank)  shall  commence  business  a  majority  of  the 
shares  thereof  shall  be  subscribed  for,  and  the  entrance  fee 
thereon  shall  be  paid  in,  and  the  president  and  secretary 
thereof,  under  their  hands  and  seals,  shall  make  a  certificate 
which  shall  specify,  first,  the  corporate  name  of  such  associa- 
tion; second,  the  name  of  the  city  or  town  in  which  such 
corporation  is  to  be  located;  third,  the  amount  of  capital 
stock  and  the  number  of  shares  into  which  the  same  shall  be 
divided;  fourth,  the  names  and  places  of  residence  of  the 
stockholders,  and  the  number  of  shares  held  by  each;  fifth, 
the  time  when  such  incorporation  was  organized;  which  cer- 
tificate shall  be  acknowledged  before  a  notary  public,  and  re- 
corded in  the  registry  of  deeds  for  the  county  in  which  such 
corporation  is  to  be  located." 

The  defendant  insists  that  the  making  and  recording  of 
such  certificate  constitutes  the  act  of  incorporation.  But  it 
seems  to  us  otherwise.      The  making  and  recording  of  the 
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certificate  is  by  the  terms  of  the  provision  a  condition  pre- 
cedent to  the  commencement  of  business.  We  see  very  little 
if  anything  to  indicate  that  it  is  to  be  deemed  the  act  of  in- 
corporation. The  certificate  is  to  be  made  by  the  president 
and  secretary.  Before  it  can  be  made,  then,  there  must  be  a 
president  and  secretary.  But  there  cannot  be  a  president  and 
secretary  until  such  oflScers  have  been  duly  chosen  by  a  body 
©f  persons  who  have  become  associated  under  an  agreement 
to  become  incorporated  under  a  law  authorizing  them  to  be- 
come incorporated.  Now,  the  agreement,  which  must  not 
only  precede  the  making  of  the  certificate,  but  the  choice  of 
the  president  and  secretary,  who  are  to  make  the  certificate, 
it  appears  to  us  would  more  naturally  be  deemed  the  act  of 
incorporation,  and  we  see  nothing  in  the  incorporation  laws 
of  Kansas  inconsistent  with  this  view. 

Again,  the  certificate  must  state  the  time  when  the  corpo- 
ration was  organized.  This  to  our  minds  implies  quite  clear- 
ly that  before  the  certificate  is  made  organization  must  have 
taken  place.  Now,  if  organization  must  precede  the  making 
of  the  certificate,  such  organization  must  be  eflfected  by  com- 
pliance with  §  8,  and  other  sections  pertaining  to  general  in- 
corporations, and  as  we  have  seen  §  8  was  not  complied 
with. 

There  are  two  other  considerations,  either  of  which,  it  ap- 
pears to  us,  is  still  more  fatal  to  the  defendant's  theory  of  in- 
dividual exemption. 

If  we  were  to  suppose  that  incorporation  could  take  place 
by  the  simple  making  and  recording  of  a  certificate  by  the 
president  and  secretary,  we  should  fail  to  find  incorporation 
in  this  case,  because  we  fail  to  find  such  certificate  as  the  law 
requires.  We  have  set  out  above  what  the  certificate  must 
show.  The  certificate  upon  which  the  defendant  relied  is  in 
these  words:  "We,  Andrew  Terry,  President  of  the  Law- 
rence Savings  Bank,  and  John  K.  Rankin,  Secretary  of  said 
bank,  do  hereby  certify  that  10  per  cent  of  the  capital  stock 
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of  said  bank  has  been  paid  in.'*  Not  one  of  the  five  things 
required  to  be  certified  to  is  certified  to. 

The  certificate,  to  be  sure,  as  set  out  in  the  abstract,  follows 
the  so-called  articles  of  association.  It  is  possible  that  the 
certificate  was  indorsed  upon  or  attached  to  the  articles  of 
association.  K  so,  it  maj  be  that  the  parties  thereto  consid- 
ered that  the  articles  were  adopted  into  and  made  part  of  the 
certificate.  But  it  appears  to  us  that  we  should  not  be  justi- 
fied in  importing  into  the  certificate  something  not  referred  to 
by  it,  and  which  seems  to  have  been  made  for  an  entirely  dif- 
ferent purpose. 

Again,  if  the  certificate  were  in  due  form  it  would  fail^ 
we  think,  to  create  an  exemption  from  individual  liability,  be- 
cause no  exemption  from  individual  liability  is  provided  specifi. 
cally  for  stock-holders  in  savings  banks,  but  for  stock-holders  in 
corporations  in  general,  and  in  connection  with  the  provision 
for  the  incorporation  of  associations  by  the  adoption  by  the 
corporators  of  a  charter  or  articles  of  association. 

The  defendant  insists,  however,  that  in  order  to  establish  the 
corporate  existence  x)f  the  Lawrence  Savings  Bank  as  against 

^ .  plaintiff  it  is  sufficient  to  show  authority  to  cre- 

•  ate  the  corporation,  a  bona  jide  attempt  on  the 

part  of  the  corporators  to  become  incorporated,  and  the  doing 
of  business  as  a  corporation.  In  support  of  this  proposition 
the  defendant  cites  Tlie  Buffalo  c6  Alleghany  Railroad  Co. 
V.  Carey ^  26  N.  T.,  77.  In  that  case  the  court  said,  "  that 
if  the  papers  filed  are  colorable,  but  so  defective  that,  in  a  pro- 
ceeding on  the  part  of  the  State  against  it,  it  would  for  that 
reason  be  dissolved,  yet  by  the  acts  of  user  under  such  organ- 
ization it  becomes  a  corporation  de  factOj  and  no  advantage 
can  be  taken  of  such  defect  in  its  constitution  pollaterally  by 
any  per:  on."  Substantially  the  same  doctrine  was  enunciated 
in  Kurtz  v.  The  Paola  Town  Co.,,  20  Kansas,  403,  and 
Pope  V.  The  Capital  Bank^  20  Kansas,  440.  It  should  be 
observed,  however,  that  in  those  cases  the  defendant  set  up 
a  want  of  incorporation  of  the  plaintiff  and  sought  to  escape 
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liability  upon  that  ground.  In  the  case  at  bar  the  defendant 
Bets  np  exemption,  averring  that  the  attempt  to  become  in- 
corporated and  the  doing  of  business  under  a  claim  of  incor- 
poration were  sufficient  to  create  the  exemption. 

It  will  be  seen  at  once  that  the  principle  involved  in  those 
cases  is  essentially  different  from  that  in  the  case  at  bar. 

It  is  hardly  necessary  to  say  that  where  incorporation  has 
once  taken  place  no  act  of  forfeiture  can  be  set  up  in  a  collat- 
eral action,  until  forfeiture  has  been  judicially  declared 
in  an  action  brought  for  that  purpose.  See  Angell  (6 
Ames  on  Corporations,  Sec.  636,  and  cases  cited.  But  the 
principle  involved  in  those  cases  is  essentially  different  from 
that  in  the  case  at  bar. 

In  Humphrey  v.  Mooneye  1.  Colorado,  198,  a  creditor  of  an 
assumed  corporation  sought  to  hold  a  member  as  a  partner. 
It  was  held  that  as  his  right  of  action  was  based  upon  an  ex- 
press contract  with  the  assumed  corporation  he  was  estopped 
to  deny  that  it  was  in  fact  a  corporation.  The  doctrine  of 
that  case  is  substantially  that  relied  upon  by  the  defendant. 
But  it  seems  to  us  that  it  is  not  sustained  by  the  weight  of 
authority.  The  court  cited  in  support  of  the  decision  Eaton 
V.  AsjmiwaUy  19  N.  T.,  121,  and  Buffalo  v.  Ca/rey^  26  N. 
Y.,  77,  but  neither  of  the  cases,  it  appears  to  us,  is  in  point. 

There  may,  indeed,  be  certain  irregularities,  or  omissions  to 
comply  with  provisions  merely  directory,  which  would  be  suf- 
ficient to  sustain  an  action  brought  to  declare  a  forfeiture,  but 
insufficient  to  sustain  a  collateral  action  brought  to  enforce  an 
individual  liability  of  a  member.  But  where  the  attempt  at 
incorporation  is  under  a  general  law,  and  there  is  a  non-com- 
compliance  Mrith  the  law  in  a  material  respect,  there  is,  we 
think,  such  want  of  incorporation  that  exemption  from  indi- 
vidual liability  is  not  secured.  In  Mdkelurrme  Hill  Mining 
Co.  V.  Woodbury^  14  Cal.,  424,  the  court  said:  "There  is  a 
broad  and  obvious  distinction  between  such  acts  as  are  de- 
clared to  be  necessary  steps  in  the  process  of  incorporation, 
and  such  as  required  of  the  individuals  seeking  to  become  in- 
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corporated,  but  which  are  not  made  prerequisites  to  the 
assumption  of  corporate  powers.  In  respect  to  the  former, 
any  material  omission  will  be  fatal  to  the  existence  of  the 
corporation,  and  may  be  taken  advantage  of  collaterally  in  any 
form  in  which  the  fact  of  incorporation  can  properly  be  called 
in  question." 

Hurt  V.  Saliahuryy  55  Mo.,  310,  was  an  action  brought 
upon  a  promissory  note,  purporting  to  be  executed  by  the 
directors  of  the  North  Missouri  Central  District  Stock,  Agri- 
cultural and  Mechanical  Association.  The  action  was  brought 
against  the  directors  upon  the  ground  that  the  association  was 
not  incorporated  at  the  time  the  note  was  given,  and  that  the 
directors  were,  therefore,  individually  liable.  It  appeared  that 
the  association  at  the  time  the  note  was  given  was  fully  incorpo- 
rated in  every  respect  except  that  it  had  failed  to  file  its  arti- 
cles of  incorporation  with  the  secretary  of  state,  as  the  statute 
required.  It  was  held  that  the  directors  were  individually 
liable. 

In  Big.elow  v.  Gregory  et  al.y  73  HI.,  197,  the  defendants 
were  held  liable  as  partners  for  goods  sold  to  an  assumed  cor- 
poration of  which  they  were  members.  The  defect  in  the 
incorporation  consisted  in  a  failure  to  file  the  articles  of  in- 
corporation with  the  clerk  of  the  city  where  the  corporation 
was  to  transact  its  business.  In  that  case  the  court  said: 
"  There  is  a  manifest  difference  where  a  corporation  is  created 
by  a  special  charter,  and  there  have  been  acts  of  user,  and 
where  individuals  seek  to  form  themselves  into  a  corporation 
under  a  general  law.  In  the  latter  case  it  is  only  in  pursu-» 
ance  of  the  provisions  of  the  statute  for  such  purpose  that 
corporate  existence  can  be  acquired.  And  there  would  seem 
to  be  a  distinction  between  a  case  where,  in  a  suit  between  a 
corporation  and  a  stock-holder  or  other  individuals,  the  plea 
of  nul  tiel  corporation  is  set  up  to  defeat  a  liability  which  he 
may  have  contracted  with  the  other,  and  the  case  of  a  suit 
against  individuals  who  claimed  exemption  from  individual 
liability  on  tiie  ground  of  their  having  become  a  corporation 
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formed  under  the  provisions  of  a  general  statute.  In  the 
latter  case  a  stricter  measure  of  compliance  with  statutory 
requirements  will  be  required  than  in  the  former."  This  is  a 
late  decision,  and  seems  to  have  been  made  with  a  ijiill  recog- 
nition of  the  authorities  claimed  to  hold  an  adverse  doctrine. 

See,  also,  Abbott  v,  Omxiha  Smelting  Co.y  4  Neb.,  416,  and 
Horns  v.  McGregor^  29  Cal.,  125. 

In  our  opinion,  the  proprietors  of  the  Lawrence  Savings 
Bank  failed  to  become  incorporated,  and  there  was  nothing 
in  what  they  did  or  claimed  which  can  properly  be  held  as 
BuflScient  to  secure  them  exemption  from  individual  liability. 
The  judgment,  therefore,  of  the  District  Court  must  be 

Affirmed. 


Parker  v.  Parser. 


1.  Oonveyance:  DELrvERv  of  deed:  what  is  sufficient.  A  deed 
to  property  delivered  to  the  husband  of  the  grantee,  with  the  intention 
on  the  part  of  the  grantor  that  such  delivery  should  pass  the  title,  was 
held  to  divest  him  of  the  title  and  vest  it  in  the  grantee,  although  it  was 
made  without  her  Imowledge  and  was  not  delivered  to  her  by  her  hus- 
band, but  came  into  her  possession  some  months  afterward. 

Appeal  from  Jones  District  Gotirt. 

Saturday,  April  23. 

This  action  is  brought  to  set  aside  a  deed  from  R.  O.  Peters 
to  the  defendant  of  a  certain  lot,  and  to  quiet  the  title  to  said 
premises  in  the  plaintiff.  The  court  granted  the  plaintiff  the 
relief  prayed  for.  The  defendant  appeals.  The  material  facts 
are  stated  in  the  opinion. 

E.  KeeleVy  for  appellant. 

8.  T.  Pierce,  H.  M.  Bush,  J.  S.  Stacy  and  A.  B.  Oakley y 
for  apj>ellee. 
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Day,  J. — The  plaintiff  and  the  defendant  were  husband  and 
wife.  The  plaintiff  owned  the  lot  in  controversy.  On  the 
13th  day  of  May,  1874,  the  plaintiff,  his  wife  uniting  in  the 
deed,  conveyed  the  lot  in  question  to  E.  O.  Peters,  for  tiio 
expressed  consideration  of  $2,500.  It  is  claimed  by  the 
plaintiff  that  the  consideration  for  this  conveyance  was  a 
patent  right  for  a  chum,  and  that  it  was  agreed  that  if  the 
patfent  or  territory  did  not  prove  satisfactory,  Peters  was  to 
reconvey  the  land.  We  feel  satisfied,  however,  that  the  real 
purpose  of  the  conveyance  on  the  part  of  the  plaintiff  was  to 
place  the  property  beyond  the  reach  of  his  creditors,  he  l>e- 
ing  indebted  in  the  sum  of  about  $10,000  at  the  time.  This 
conveyance  was  filed  for  record  Juqe  20,  1874.  The  date  of 
its  delivery  is  not  shown.  Pursuant  to  the  request  of  plain- 
tiff  E.  O.  Peters  executed  to  the  defendant  a  deed  for  the  lot 
in  question.  This  is  signed  June  Ist,  and  acknowledged 
June  20,  1874,  being  the  same  day  that  the  deed  to  Peters 
was  filed  for  record.  The  deed  from  Peters  to  the  defendant 
was  delivered  to  the  plaintiff  and  accepted  by  him.  On  the 
18th  day  of  September,  1876,  the  plaintiff  procured  E.  O. 
Peters  to  quit  claim  the  property  in  question  to  D.  M.  Hakes, 
representing  to  Peters  that  the  former  deed  to  the  defendant 
had  been  lost  or  mislaid.  At  the  time  of  accepting  this  con- 
veyance Hakes  knew  of  the  former  deed  to  the  defendant. 
About  the  1st  of  October,  1876,  the  defendant  left  the  plain- 
tiff, and  she  subsequently  commenced  an  action  against  him 
for  divorce,  which  was  afterward  granted.  IJefore  the  divorce 
was  granted,  in  November,  1876,  the  parties  met  at  Dubuque 
and  made  some  an-angments  respecting  alimony.  Tlie  plain- 
tiff gave  the  defendant  his  notes  for  $1,000  in  settlement  of 
her  alimony.  The  plaintiff  represented  to  the  defendant  that 
he  had  sold  the  property  in  controversy  to  Hakes  for  $2,000, 
and  that  Hakes  had  credited  that  amount  on  a  debt  secured 
by  mortgage,  which  the  plaintiff  owed  him.  The  plaintiff,  to 
convince  defendant  that  such  sale  and  credit  had  been  made 
eidiibited  a  receipt  from  Hakes  for  that  amount.     The  state- 
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ment  was  false,  and  the  receipt  had  been  procured  from  Hakes 
for  the  express  purpose  of  deceiving  the  defendant.  On  the 
17th  day  of  February,  1877,  Hakes  and  wife,  without  con- 
sideration, quit  claimed  said  premises  to  the  plaintiff.  When 
the  defendant  left  the  plaintiff  she  found  among  the  papers 
of  the  plaintiff  the  deed  from  R.  O.  Peters  to  her,  took  pos- 
session of  it,  and  filed  it  for  record  October  28d,  1876.  The 
plaintiff  claims  relief  upon  two  grounds. 

First  The  plaintiff  claims  that  the  deed  from  E.  O.  Peters 
to  the  defendant  was  not  delivered,  and  that  it  never  took  effect 
as  a  conveyance. 

Second.  The  plaintiff  claims  that  at  the  time  of  the  agree- 
ment respecting  alimony,  the  defendant,  in  consideration  of 
the  sum  to  be  paid  her,  agreed  to  relinquish  all  claim  to  the 
property. 

I.  The  conveyance  to  Peters  being  for  the  purpose  of  de- 
frauding creditors,  as  against  the  plaintiff  and  his  wife  it 
L  ooirvKT-  vested  in  Peters  an  absolute  title  to  the  property, 
w  of  deed:"  At  the  request  of  the  plaintiff  Peters  executed  to 
dent.  the  defendant  a  deed  for  the  property.     Peters 

delivered  this  deed  to  the  plaintiff.  It  cannot  be  doubted 
from  the  evidence  that  Peters  intended  that  this  deed 
should  take  effect  from  the  time  of  this  delivery  as  a  con- 
veyance. He  intended  to  surrender  all  control  and  do- 
minion over  the  property.  The  delivery  of  the  deed  to  the 
plaintiff  with  the  intention  that  it  should  take  effect  as  a 
conveyance,  and  the  acceptance  of  the  deed  by  the  plaintiff, 
operated  to  divest  Peters  of  his  title  to  the  property,  and  as 
the  title  must  rest  somewhere,  and  could  vest  in  no  one 
except  the  grantee  named  in  the  deed,  it  follows  that  the  title 
vested  in  the  defendant  at  the  moment  that  it  passed  from 
Peters.  This  is  certainly  so  since  the  conveyance  was  coupled 
with  no  condition  and  was  beneficial  to  the  grantee,  and  her 
acceptance  of  the  grant  is  presumed.  If  the  plaintiff  had 
destroyed  the  deed  after  his  acceptance  of  itjthis  would  not  have 
operated  to  revest  the  title  in  Peters.  Peters  having  sur- 
ToL.  LVI— 8. 
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rendered  the  title,  and  the  defendant  being  the  grantee  named 
in  the  deed,  and  entitled  to  its  possession,  the  manner  in 
which  she  became  possessed  of  the  deed  does  not  affect  her 
title.  EcJcerman  v.  Eokerman,  65  Pa.  St,  269;  Cinoirmatiy 
Wilmington  and  Delaware  Railroad  Company  v.  Iliffj  13 
Ohio  St.,  235;  Hervrichson  v.  Hodgen,  67  III.,  179;  Hatch 
V.  BateSj  54  Me.,  136. 

II.  From  a  careful  examination  of  the  testimony  we  .are 
nnable  to  find  that  the  defendant  agreed  to  surrender  her 
claim  to  this  property  at  the  time  of  the  settlement  in  Novem- 
ber, 1876.  The  plaintiff  knew  that  the  defendant  had  the 
deed  in  her  possession  at  this  time.  No  allusion  was  made 
to  this  property  in  the  settlement.  Although  the  plaintiff  exe- 
cuted to  the  defendant  his  notes  for  one  thousand  dollars,  yet 
the  evidence  shows  that  he  has  not  paid  any  part  of  theia. 
He  is  insolvent,  so  that  if  the  defendant  loses  this  property, 
she  will  get  nothing.  The  equities  in  favor  of  the  defendant 
are  not  less  persuasive  than  thpse  in  favor  of  the  plaintiff. 
Upon  the  evidence  submitted  we  think  the  cx)urt  erred  in  set- 
ting aside  the  defendant's  title.  t>       ^  .^ 

I  56    114|  
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1.  Principal  and  Agent :  promissory  note:  pa.tment.    Authonty  to 

sell  property  as  agent,  and  take  a  note  therefor  in  the  name  of  the  prin- 
cipal, does  not  include  authority  to  receive  payment  of  the  note  after  it 
has  been  delivered  to  the  principal. 

2.  Promissory  Note:  evidekcb  to  vabt  terms  of:  fatment.     The 

maker  of  a  note  cannot  show,  as  a  defense  thereto,  that  he  has  paid  it  t3 
another  than  the  payee,  in  accordance  with  a  contemporaneous  parol 
agreement,  differing  in  its  term:^  from  the  note. 

Appeal  from  Linn  Circuit  Court, 

Saturday,  April  23. 

Action  upon  a  promissory  note  for  $23.  Defendant  plead- 
ed payment.     Judgment  for  plaintiff.     Defendant  appeals. 
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J.  T.  Sice  and  Geo.  W.  Wilson^  for  appellant 
2£UU  c§  KeeUr^  for  appellee. 

AoAHS,  Ch,  J, — ^The  note  waa  made  payable  to  the  plain- 
tiff, or  bearer.  It  was  given  in  part  payment  for  a  melodeon 
1.  PBiNciPAi.  which  was  sold  to  the  defendant  as  the  property 
ppoi^sory  of  the  plaintiff.  The  trade  was  negotiated  by 
ment  one  Jacobs,  who  took  the  note  and  delivered  it  to 

the  plaintiff.  Afterwards  the  defendant  paid  the  amount  of 
the  note  to  Jacobs,  but  he  did  not  get  the  note  up  because  it 
was  in  the  possession  of  the  plaintiff.  The  payment  was 
made  on  the  strength  of  Jacobs'  statement  that  he  was  the 
agent  of  the  plaintiff  and  was  authorized  to  collect  the  note, 
and  would  obtain  it  of  the  plaintiff  and  deliver  it  to  the 
defendant. 

Jacobs  was  not,  in  fact,  the  plaintiff 's  agent  at  the  time  of 
the  payment,  and  plaintiff  never  received  the  money  paid. 
The  defendant,  however,  contends  that  while  this  may  be  so, 
he  was  justified  in  assuming  tliat  Jacobs  was  the  plaintiff's 
agent,  because  the  plaintiff  in  receiving  the  note  had  recognized 
him  as  such. 

The  precise  question  certified  for  our  decision  is  in  these 
words:  "When  the  plaintiff,  as  payee,  seeks  to  recover  on 
the  note,  can  the  defendant,  Rice,  maintain  his  defense  of 
payment  made  to  the  assumed  agent,  Jacobs,  in  pursuance  of 
the  agreement  made  by  said  agent  to  obtain  the  note,  although 
the  said  agent  was  acting  without  authority,  as  shown  in  this 
case." 

As  showing  that  such  defense  can  be  maintained,  the  de- 
fendant relies  upon  Eadie^  Gmlford  c6  Co,  v.  Ashhaugh^  44 
Iowa,  519.  But  that  case  is  not  in  point.  It  would,  at 
most,  only  have  the  effect  to  show  that  the  plaintiff,  in  ac- 
cepting the  note,  made  Jacobs  his  agent  in  the  transaction 
out  of  which  the  note  grew.  But  that  agency  would  not,  we 
think,  extend  to  the  matter  of  payment    Authority  to  sell  a 
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piece  of  property  as  f^gent,  and  take  a  note  for  it  in  the  name 
of  the  principal,  would  not,  of  itself,  include  the  authority 
to  receive  payment.  Had  the  note  sued  on  been  entrusted  to 
Jacobs  by  plaintiff,  although  for  some  purpose  other  than 
collection,  the  case  might  be  different. 

It  must  be  seen  at  once  that  the  rule  contended  for  would 
be  a  pernicious  one.  No  person  could,  with  safety,  employ 
an  agent  to  take  a  promissory  note,  if  payment  made  to  the 
agent  at  any  time  afterward  were  to  be  held  payment  to  the 
principal,  the  agency  having,  in  fact,  been  terminated,  and 
the  note  remaining  in  the  hands  of  the  principal. 

In  our  opinion  the  court  did  not  err  in  rendering  judgment 
for  the  plaintiff. 

Affirmed. 

supplementai?  opinion. 

In  a  petition  for  re-hearing  in  this  case,  the  appellant  in- 
sists that  the  case  cannot  be  distinguished  from  Eadie^  Guil- 
ford c6  Co.  V.  Ashbcmgh.      It  is  said  that  when 

%  PB0MIB80-    •'  "^ 

*^^eiS-  the  opinion  concedes  that  the  acceptance  of  the 
^g^  ^^^  ^y  ^^  plaintiff  had  the  effect  to  show  that 
^^  the  plaintiff  made  Jacobs  his  agent  in  the  trans- 

action out  of  whi<?h  the  note  grew,  the  opinion  concedes,  vir- 
tually, the  appellant's  whole  position,  for  it  is  said  that  the 
evidence  shows  that  in  the  transaction  out  of  which  the  note 
grew,  it  wasagreed  between  the  defendant  and  Jacobs  that 
the  note  should  be  paid  in  the  use  of  livery  to  be  furnished 
to  Jacobs,  and  that  it  was  so  paid. 

The  note,  by  its  terms,  however,  was  made  payable  to  the 
plaintiff  in  money.  It  is  not  allowable  to  show  that  by  a 
parol  contemporaneous  agreement  the  note  was  not  to  be  paid 
to  the  plaintiff  in  money,  but  to  a  different  person,  and  in  a 
different  way. 

In  Eadie^  Ghdlford  cfe  Go.  v.  Aahhcmgh^  the  defendant  set 
up  a  warranty  for  the  macliiuo  for  which  the  note  was  given. 
The  only  question  was  as  to  whether  the  waiTanty  should  be 


JUNE  TERM,  1881.  117- 

Conger  v.  Cook. 

considered  as  made  by  the  plaintiff's  agent.  If  so,  it  was,  of 
course,  allowable  to  show  it,  whether  made  by  parol  or  writ- 
ing.    The  petition  for  a  re-hearing  must  be  overruled. 


CoNGEB  V.  Cook  bt  al. 


f 


1.  Administrator:  petition  to  sell  bbal  estate:  tihbof  filikg. 
The  fact  that  the  petition  of  an  administrator  for  authority  to  sell  real 
estate  for  the  payment  of  debts  is  not  filed  until  some  months  after  the 
expiration  of  the  year  for  the  filing  of  claims  against  the  estate  is  suffix 
dently  excused  by  a  showing  that  the  property  could  not  have  been  sold 
sooner  without  great  sacrifice. 

2. : .     Where  the  petition  of  an  administrator  for  leave  to  sell 

real  estate  shows  that  there  are  unpaid  claims  established  against 
the  estate  which  the  personal  property  is  insufficient  to  pay,  it  is  not 
subject  to  demurrer  because  it  fails  to  show  that  all  payments  theretofore 
made  by  the  administrator  were  proper  and  legal,  that  being  a  question 
alone  between  the  heirs  and  the  administrator  and  his  bondsmen,  wliich 
cannot  be  allowed  to  prejudice  the  right  of  creditors  of  the  estate  to 
speedy  payment. 

Appeal  from,  Adair  OircuU  Court. 

Satukdat,  Afbil  23. 

The  plaintiff,  as  administrator  of  the  estate  of  Charles 
"Wilshire,  deceased,  filed  a  petition  in  the  Circuit  Court  of 
Adair  county,  praying  for  an  order  for  the  sale  of  real  estate, 
averring,  in  substance,  ^hat  the  personal  property  is  inade- 
quate to  pay  the  debts  and  expenses  of  the  administration. 
The  petition  showed  that  the  plaintiff  was  appointed  admin- 
istrator Dec  12,  1878,  and  gave  notice  of  his  appointment 
in  the  same  month.  The  petition  was  filed  June  11,  1880. 
It  showed  that  the  deceased  died  intestate,  leaving  as  his 
widow  Ina  M.  Wilshire,  now  Ina  M.  Cook,  and  the  defend- 
ant William  Wilshire,  as  his  only  child.  These  persons  are 
made    defendants,   as    being   the    owners  of  the    property 
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Bought  to  be  sold.  William  Wilshire  appeared  and  demurred 
to  the  petition.  The  demurrer  was  overruled,  and  he  ap- 
peals. 

H.  E.  Long  and  Charles  S.  Fogg^  for  appellant. 

Ben.  S.  Adams  and  McCcmghan  <&  Dabneyy  for  appel- 
lee. 

Adams,  Oh.  J. — The  petition  was  filed  about  one  year  and 
five  months  after  completed  publication  of  notice  of  admin- 
istration.    The  defendant  Wilshire  demurred  up- 

1.  ABMINIB-  '^ 

'etitloifto      ^^  ^^®  ground  that  it  appeared  that  the  applica- 

tateutmr"     *^^^  ^^  barred  by  lapse  of  time. 

of  min«.  j|.  jg  jjQ^  claimed  that  there  is  any  statute  lim- 

iting the  time  of  making  an  application  for  the  sale  of  real 
estate,  for  the  payment  of  claims,  by  an  administrator,  but  it 
is  contended  that,  on  principle,  the  application  ought  to  be 
denied  unless  made  before  the  explication  of  the  time  allowed 
by  statute  for  establishing  claims:  that  the  statute  allows  one 
year  for  establishing  claims,  and  the  application  was  not  made 
nntil  that  time  had  elapsed. 

The  plaintiff  contends  that,  on  principle,  more  time 
ought  to  be  allowed  for  making  an  application  to  sell  real 
estate  for  the  payment  of  claims  than  is  allowed  for  establish- 
ing claims,  because  an  application  to  sell  real  estate  for  the 
payment  of  claims  cannot  be  made  until  after  the  claims 
have  been  established,  and,  indeed,  not  until  after  the  person- 
al property  has  been  exhausted,  or  the  balance  necessary  to 
be  paid  by  the  sale  of  real  estate  has  been  ascertained. 

The  defendant,  in  support  of  his  theory  of  limitation,  cites 
and  relies  upon  McCrary  v.  TasIceVy  41  Iowa,  255  (260.)  In 
that  case  Mr.  Justice  Day  said :  •  ^'  We  are  disposed  to  hold  that, 
as  a  general  rule  in  this  State,  an  application  of  the  executor 
to  sell  real  estate  of  the  decedent  for  the  payment  of  debts 
will  not  be  sustained  unless  made  within  eighteen  months 
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from  the  time  the  executor  gives  notice  of  liis  appointment, 
unless  the  peculiar  circumstances  of  the  case  are  of  such  a 
character  as  to  make  it  the  duty  of  the  court  of  equity  to  de- 
part from  this  general  rule,  and  that,  imder  such  circumstan- 
ces, the  application  miist  be  made  within  a  reasonable  time." 
Under  the  statute  then  in  force  the  time  allowed  for  establish- 
ing claims  was  eighteen  months. 

In  that  case  the  application  was  made  more  than  thirteen 
years  after  the  appointment  of  the  executor,  and  more  than 
seven  years  after  he  was  discharged^  Tlie  court  thought  the 
application  was  made  too  late,  and  it  was  accordingly  denied. 

The  plaintiff  in  the  case  at  bar  does  not  question  the  cor- 
rectness of  the  decision  in  denying  the  application,  but  he 
contends  very  strenuously  that  the  court  not  only  had  no  oc- 
casion to  fix  a  definite  time  within  which  application,  as  a 
general  rule,  must  be  made,  but  even  if  it  had,  that  the  time 
fixed  is  too  short,  and  that  the  rule  adopted  is  not  sustained 
by  the  authorities. 

Tlie  case  at  bar  is  not  such  as  to  require  us  to  review  the 
correctness  of  the  doctrine  enunciated  in  that  case  farther 
than  this:  we  are  of  the  opinion  that  if  the  general  rule  is 
that  the  time  for  making  an  application  to  sell  real  estate  for 
the  payment  of  claims  expires  when  the  time  expires  for  es- 
tablishing claims,  matters  of  excuse  for  delay  may  not  only 
be  shown,  but  may  be  set  up  in  the  petition  by  which  the 
application  is  made.  In  the  case  at  bar  a  matter  of  excuse 
is  thus  set  up.  It  is  averred  that  the  value  of  real  estate  was 
depreciated,  and  that  there  was  no  demand  for,  or  opportuni- 
ty to  sell  the  same.  It  is  averred,  further,  that  both  the 
plaintiff  and  the  widow  thought  it  would  be  injudicious  to 
force  the  property  upon  the  market  earlier. 

An  administrator  charged  with  the  duty  of  selling  real 
estate  should  exercise  reasonable  diligence  to  find  a  purchaser 
or  purchasers,  and  to  make  a  fair  sale.  For  this  purpose  ho 
may  doubtless,  if  necessary,  be  allowed  a  little  time,  even 
though  it  should  extend  beyond  the  limit  indicated.     The 
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delay,  if  any,  in  this  case  was  very  small.  No  rights  of  third 
persons  appear  to  have  intervened.  We  are  united  in  the 
opinion  that  the  fact  averred  that  there  was  no  demand  for 
the  property  or  opportunity  to  sell  the  same  sooner  constitut- 
ed a  suflScient  excuse,  if  any  was  necessary,  for  not  making  the 
application  sooner. 

As  another  ground  of  demurrer  the  defendant  says  that 
the  petition  is  insufficient,  because  it  shows  that  the  plaintiff 
t  — : '  has  received  money  enough  from  the  sale  of  per- 
sonal property  to  pay  all  established  claims,  and  that  it  is  not 
necessary  to  sell  real  estate  to  pay  them. 

The  petition  shows  that  the  administrator  charged  himself 
with  $4,766.66,  as  money  received  from  the  sale  of  personal 
property,  which  would  be  suflScient  to  pay  the  established 
claims,  or  nearly  so.  A  pprtion  of  the  property,  however,  was 
subject  to  a  chattel  mortgage,  and  the  plaintiflf  credited  him- 
sell*  with  the  payment  of  $2,789.10,  which  payment  was  made 
at  the  time  of  the  sale,  and  in  satisfaction  of  the  mortgage. 
This  payment  having  been  made  the  plaintiflT's  means  were 
insufficient  to  pay  all  the  established  claims. 

The  defendant  contends  that  the  plaintiff  is  not  entitled  to 
the  credit  of  paying  the  mortgage,  because  the  claim  secured 
by  the  mortgage  was  not  an  established  claim,  and  that  if  this 
credit  were  stricken  out  he  would  appear  to  have  sufficient 
means  in  his  hands. 

It  appears  from  the  petition  that  the  property  mortgaged 
was  cattle;  that  the  plaintiff  applied  fo^  an  order  to  sell  them 
at  private  sale,  averring  among  other  things  that  the  cattle 
were  in  a  fit  condition  to  ship  for  market;  that  they  would 
depreciate  in  value  imless  sold,  and  that,  as  the  plaintiff  be- 
lieved, they  would  sell  for  more  at  private  than  at  public  sale. 
Upon  the  petition  so  showing  it  appears  that  the  court  granted 
the  order.  It  further  appears  that  the  cattle  sold  for  more 
than  enough  to  satisfy  the  mortgage  upon  them,  and  that 
enough  of  the  purchase  money  to  satisty  the  mortgage  was 
applied  to  that  purpose. 
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Possibly  to  entitle  the  administrator  to  credit  for  the  pay- 
ment in  his  account  as  between  him  and  the  distributees  he 
should  show  affirmatively  that  the  mortgage  was  a  valid  and 
subsisting  lien  to  the  amount  paid  in  discharge  thereof. 
But  no  question  of  that  kind  can  arise  in  determining  the 
sufficiency  of  the  application  before  us.  It  is  shown  that 
there  are  debts  remaining  unpaid,  and  that  the  administrator 
has  not  the  funds  to  pay  them.  Suppose  it  were  true  as  it  is 
claimed  that  there  has  been  a  misapplication  of  funds;  the 
loss  should  not  fall  upon  creditors  if  the  estate  is  sufficient. 
The  loss  should  be  borne  by  the  administrator  and  his  bonds- 
men, and  this  could  be  adjusted  only  upon  final  settlement. 
The  administration  must  proceed  until  the  debts  are  paid,  or 
the  estate  exhausted.  In  our  opinion  the  objection  to  the 
application  based  upon  the  use  shown  to  have  been  made  of 
the  funds  in  discharge  of  the  chattel  mortgage  is  not  well 
taken. 

As  another  ground  of  demurrer  it  is  said  that  the  petition 
is  insufficient  because  it  shows  that  there  is  something  due  the  • 
administrator  as  costs  of  administration,  and  the  application 
is  made  in  part  to  raise  money  to  reimburse  the  administrator, 
and  also  to  pay  him  his  compensation.  The  defendant  con- 
tends that  the  real  estate  cannot  be  sold  for  such  purpose. 

If  this  were  true  we  do  not  think  that  it  would  constitute 
a  ground  of  demurrer  to  the  petition  whicl^  seeks  an  order  of 
sale  for  the  purpose  of  paying  creditors.  It  was  proper  to 
grant  an  order  of  sale,  though  of  course  only  for  a  legitimate 
purpose,  and  only  for  the  sale  of  so  much  real  estate  as  was 
necessary  for  such  purpose.  The  petition,  if  objectionable  upon 
the  ground  urged,  should  have  been  assailed,  we  think,  by  a 
motion  to  strike  out  the  objectionable  part.  • 

"We  do  not  wish  to  be  understood  as  intimating  that  we  do 
not  think  that  real  estate  can  be  sold  to  pay  the  administrator's 
costs  and  compensation,  where  the  proceeds  of  the  personal 
property  have  been  eidiausted  in  properly  paying  creditors. 

The  petition  in  this  case  was  assailed  by  demurrer.     The 
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demurrer  was  overruled,  and  the  order  of  sale  made.  Let 
the  order  stand;  it  will  be  time  enough  to  adjust  the  adminis- 
I  trator's  account,  and  determine  the  question,  when  he  comes 
to  ask  the  approval  of  his  account,  and  the  allowance  of  his 
compensation. 

Affibmbd. 


Dabland  v.  Bosekobans. 

1.  Evidence:  tisce  of  introduction:  practicb.     A  court  may,  in  its 

discretion,  allow  the  introduction  of  evidence  after  the  arguments  of 
counsel  have  been  concluded. 

2.  Sale:  fraud:  instructions.     Instructions  in  an  action  to  set  aside  a 

sale  on  the  ground  of  fraud  considered  and  approved.     Adams,  Ch.  J., 
dissenting, 

8.  :  :  partnership.  The  purchase  by  one  partner  of  his  co- 
partner's interest  in  the  firm  property  is  not  rendered  void  for  fraud  be- 
cause of  the  fact  that  the  buyer  has  knowledge  of  his  partner's  insolven- 
cy, if  he  has  no  reason  to  suppose  it  is  the  latter's  intention  to  defraud 
his  creditors  by  the  sale. 

Appeal  from  Floyd  Circmt  Court. 

Satubday,  Apbil  23. 

The  plaintiff  is  a  judgment  creditor  of  one  William 
Wade.  As  such,  he  seeks  to  reach  a  certain  alleged  interest 
of  Wade  in  a  stock  of  goods  in  the  possession  of  the  defend- 
ant Bosencrans.  For  that  purpose  he  garnished  Hosencrans 
and  took  his  answer.  The  answer  showed  that  at  one  time 
Wade  was  in  partnership  with  Hosencrans,  and  that  the  stock 
of  good* at  that  time  belonged  to  the  firm,  but  that,  on  the 
13th  day  of  August,  1877,  Hosencrans  bought  out  Wade, 
paying  him  for  his  interest  in  the  stock  $800,  of  which  sum 
$600  was  paid  in  cash  and  $200  in  the  cancellation  of  pre- 
vious indebtedness  due  from  Wade  to  Hosencrans.  On  this 
answer  the  plaintiff  took  issue,  averring  that  the  pretended 
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purcliase  was  void,  as  having  been  made  with  intent  to  de- 
fjfaud  Wade's  creditors.  There  was  a  trial  by  jury,  and  ver- 
dict and  judgment  were  rendered  for  the  defendant  garnishee. 
The  plaintiff  appeals. 

Stanr^  Rarrisot^  <6  Danforthj  for  appeUant 
J.  E.  Owens  and  J,  S.  liooty  for  appellee. 

Day,  J. — I.  The  plaintiff  introduced  as  a  witness  one  S. 
E.  Shephardson,  who  testified  that  he  was  a  banker,  and  that 
the  defendant  Kosencrans  borrowed  some  money  from  his 
bank  about  the  time  of  the  alleged  pui'chase.  He  was  then 
^  asked  if  he  recollected  having  a  conversation  with  Eosencrans 
as  to  what  he  wanted  to  do  with  the  money,  and  he  answered 
that  he  did  not.  He  was  then  asked  a  question  in  these 
words:  "Did  you  tell  me  that  you  were  present  and  loaned 
that  money  to  Eosencrans  that  night?"  To  this  question  the 
defendant  objected  as  incompetent  and  improper,  and  the 
court  sustained  the  objection.  The  ruling  sustaining  the 
objection  the  plafntiff  assigns  as  error. 

In  no  possible  view  can  we  see  how  it  was  material  what 
the  witness  told  the  plaintiff's  counsel.  We  infer  from  the 
counsel's  argument  that  he  hoped,  when  he  put  the  witness 
upon  the  stand,  to  show  that  Eosencrans,  when  he  obtained 
the  money,  made  some  damaging  admissions  to  the  witness; 
that  upon  examination  of  the  witness  he  found  he  was  mis- 
taken, and  concluded  that  the  admissions  must  have  been 
made  to  the  plaintiff's  partner,  whose  testimony  he  might 
have  had  if  he  had  not  been  misled  by  the  witness.  But 
suppose  the  counsel  had  been  permitted  to  show  that  he  had 
been  misled  by  the  witness,  the  jury  would,  not  have  been 
justified  in  inferring  that  the  admissions  could  have  been 
proven  by  some  other  witness,  and,  therefore,  that  they  were 
made. 

II.     The  defendant  offered  in  evidence  a  bill  of  sale  of  the 
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property  in  question,  executed  by  Wade  to  the  defendant 
1.  EviDENCB :  "^^^  plaintiff  objected  upon  the  ground  that  the 
ducu^/prao^  evidence  had  been  closed  and  the  arguments 
^^^'  made.     The  court  overruled  the  objection  and 

the  plaintiff  assigns  the  overruling  thereof  as  error. 

We  see  nothing  to  show  that  the  evidence  had  been  closed 
and  the  arguments  made  at  the  time  this  bill  of  sale  was 
introduced,  except  so  far  as  appears  from  the  plaintiff's  objec- 
tion, which  is  insuflScient.  Besides,  the  court,  in  its  discre- 
tion, might  allow  its  introduction  even  though  offered  after 
the  evidence  was  supposed  to  be  closed  and  the  arguments 
had  been  made. 

III.  The  court,  at  the  request  of  the  defendant,  gave  an 
instruction  in  these  words: 

"  3d.  Persons  who  are  in  debt,  and  even  persons  who  are 
insolvent,  must  be  allowed  to  sell  property  as  well  as  others, 
and  if  they  sell  for  full  value  for  cash,  or  for  cash  and  a  pre- 
existing debt,  there  is  nothing  in  such  a  transaction  alone  to 
indicate  fraud."  The  giving  of  this  instruction  the  plaintiff 
assigns  as  error.  . 

He  claims  that  the  instruction  was  calculated  to  mislead 
the  jury,  because  there  was  no  question  as  to  any  one  being  in 
debt.  Yet  the  whole  theory  of  the  plaintiff's  case  is  that 
the  alleged  sale  was  made  to  defeat  the  plaintiff  in  collecting 
his  debt  against  Wade,  and  that  the  plaintiff  ought  to  be 
allowed  to  collect  his  debt  out  of  the  stock,  notwithstanding 
the  sale. 

It  is  further  objected  to  the  instruction  that  it  was  calcu- 
lated to  lead  the  jury  to  think  that  a  sale  for  full  cash  value 
would  not  be  fraudulent,  whatever  the  other  circumstances 
might  be. 

But  the  instruction  says  that  such  sale  would  not  alone 
indicate  fi'aud,  and  negatives,  by  plain  implication,  what  tlie 
plaintiff  contends  that  the  jury  might  have  inferred. 

IV.  The  court,  at  the  request  of  the  plaintiff,  gave  an 
instruction  in  these  words: 
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"4th.  The  fact  that  a  suit  is  pending  against  a  person 
does  not  prevent  him  from  seUing  his  property  and  giving  a 
good  title  thereto."  The  giving  of  this  instruction  the  plain- 
tiff assigns  as  error. 

The  objection  made  to  it  is  that  it  only  partially  states  the 
law.  But  it  woald  not  necessarilly  be  erroneous,  or  mislead 
the  jory,  for  such  reason.  The  instruction,  taken  in  connec- 
tion with  other  instructions  given,  we  think  is  unobjection- 
able. 

Y.  The  court,  at  the  request  of  the  defendant,  gave  an 
instruction  in  these  words: 

"  8th.  Partners  have  peculiar  relations  to  each  other  and 
either  of  the  partners  is  always  justified  in  purchasing  the 
^BAiJi :   _     interest  of  the  other,  whenever  he  believes  that 

frana :  part- 

nenhip.  bis  material  interests  will  be  improved  or  his  finan- 

cial credit  will  be  saved  or  that  his  general  reputation  will 
be  saved  or  improved,  if  in  the  purchase  he  is  actuated 
alone  by  these  considerations  without  regard  to  the  fact 
that  he  is  indebted  beyond  his  individual  means  to  pay, 
and  that  the  purchasing  partner  may  know  of  the  indebted- 
ness; under  the  above  circumstances  a  sale  from  one  to  the 
other  is  not  fraudulent."  The  giving  of  this  instruction  is 
assigned  as  error. 

In  our  opinion,  a  purchase  is  not  necessarily  to  be  deemed 
to  be  made  in  bad  faith  where  a  partner  purchases  of  an  in- 
solvent copartner  and  with  knowledge  of  the  insolvency. 
This  seems  to  us  to  be  the  rule  enunciated  in  the  instruction. 
It  is  true  it  emphasizes  to  some  extent  the  motive  which  a 
partner  may  have  to  purchase  of  his  co-partner,  but  we  do  not 
think  that  that  necessarily  vitiates  the  instruction.  If  the 
partner  is  induced  to  purchase  solely  by  a  regard  for  his  own 
interest,  so  far  the  purchase  would  be  an  honest  one  and  it 
would  not  be  rendered  fraudulent  simply  by  knowledge  of  the 
seller's  insolvency. 

It  is  true  if  the  purchaser  has  knowledge  of  a  fraudulent  in- 
tent on  the  part  of  the  seller  no  exigency  on  the  part  of  the 
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purchaser  will  prevent  the  purchase  from  being  regarded  as 
fraudulent.  The  instruction  complained  of,»while  it  does  not 
recognize  this  rule,  does  not  necessarily  contravene  it.  It 
recites  certain  circumstances  and  proceeds  to  say  that  "  under 
the  above  circumstances  a  sale  from  one  to  the  other  is  not 
fraudulent.'*  Possibly  if  the  instructions  stood  alone,  we  might 
deem  it  objectionable  for  want  of  fullness.  But  it  is  helped 
out,  we  think,  by  an  instruction  which  the  court  gave  on  its 
own  motion,  and  which  is  in  these  words: 

"  14th.  But  if  Wade  sold  his  interest  in  the  firm  property 
with  intent  to  defeat,  delay  or  defraud  his  creditors,  and  if  the 
defendant,  at  the  time  or  before  he  purchased  Wade's  interest 
hdd  notice  of  this  intenty  defendant  would  not  have  been  a 
purchaser  in  good  faith  and  his  purchase  would  be  fraudulent 
and  void  as*to  plaintiff's  attachment." 

We  think  that  the  instruction  complained  of,  taken  in  con- 
nection with  this  instruction,  is  unobjectionable. 

VI.  The  Court,  at  the  request  of  the  defendant,  gave  an 
instruction  in  these  words: 

"  9th.  The  position  of  the  parties  to  this  transaction,  that 
is,  the  position  of  the  vendor.  Wade,  and  Kosencrans,  as  par,t- 
ners,  can  be  considered  by  the  jury  in  determining  whether 
there  was  honesty  of  intention  and  purity  of  purpose  in  the 
'acts  of  the  defendant,  Eosencrans."  The  giving  of  this  in- 
struction the  plaintiff  assigns  as  error.  He  insists  that  the 
fact  that  the  parties  to  the  sale  were  partners  had  no  tendency 
to  evince  honesty  on  the  part  of  Rosencrans. 

Where  a  person  purchases  property  of  such  a  character  or 
under  such  circumstances  as  to  make  the  transaction  a  strange 
and  unnatural  one,  it  constitutes,  doubtless,  a  circumstance 
which  the.  jury  is  entitled  to  consider  in  determining  whether 
the  purchase  was  made  in  good  faith.  If  this  is  so,  it  appears 
to  us  that  the  jury  may  be  allowed  to  consider  any  cir- 
cumstanc/e  tending  to  show  that  the  transaction  was  not  a 
strange  or  unnatural  one.  The  fact  that  the  parties  to  this 
sale  were  partners  is  not,  to  our  mind,  an  important  one,  and 
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yet  we  are  not  prepared  to  say  that  there  was  error  in  instruct- 
ing the  jury  that  they  might  consider  it.  If  either  partner 
wanted  to  dissolve  partnership  for  any  reason  it  might  be 
naturally  expected  that  one  would  buy  out  the  other,  and  if 
one  had  the  ability  to  buy  and  the  other  had  not,  the  one 
who  had  the  ability  would  naturally  become  the  buyer. 

VII.  *  The  Court,  upon  its  own  motion,  gave  two  instruc- 
tions which  are  in  the  following  words: 

"11th,  A  member  of  a  firm  or  co-partnership  is  justified 
in  purchasing  the  interest  of  his  partner  in  the  firm  property, 

^ . although  suits  may  be  pending  against  the  part- 

•  ner  from  whom  he  purchases  to  the  knowledge 

of  the  purchasing  partner,  if  the  pmrchase  is  made  in  good  faith, 
and  a  purchase  so  made  would  be  valid  as  against  the  credi- 
tors of  the  selling  partner. 

**  12th.  But  if  the  purchase  is  not  made  in  good  faith;  if 
the  selling  partner  sells  for  the  purpose  of  hindering,  delay- 
ing, or  defrauding  his  creditors,  and  the  purchasing  partner 
knows  of  this  purpose  at  the  time  of  the  purchase,  he  would 
not  be  a  purchaser  in  good  faith,  and  his  purchase  in  such 
case  would  be  fraudulent  as  against  the  creditors  of  the  sell- 
ing partner,  and  void  as  to  them." 

The  giving  of  these  instructions  is  assigned  as  error.  The 
objection  made  is  that  they  imply  that  positive  knowledge 
by  the  buyer  of  a  fraudulent  intent  on  the  part  of  the  seller 
is  necessary  to  render  the  sale  fraudulent,  whereas  it  is  suf- 
ficient if  the  buyer  had  such  knowledge  as  should  put  him 
upon  inquiry. 

Conceding,  as  plaintiff  claims,  that  the  defendant  should  be 
deemed  to  have  had  knowledge  of  the  fraudulent  intent,  if 
he  had  such  knowledge  as  should  have  put  him  upon  inquiry, 
still  we  do  not  think  that  the  instructions  contain  reversible 
error.  The  rule  enunciated  is  correct,  the  only  objection  be- 
ing that  they  do  not  fully  instruct  the  jury  as  to  what  they 
might  find  to  be  knowledge.     We  tliink  that  if  the  phiiutiff 
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desired  a  more  explicit  instruction  upon  this  point  he  should 
have  asked  it 

VIII.  The  plaintiff  complains  that  the  verdict  is  contrary 
to  the  evidence.  We  are  free  to  say  that  we  think  that  the 
jury  might  more  properly  have  found  for  the  plaintiff,  but 
we  cannot  say  that  the  verdict  is  wholly  without  support,  and 
the  judgment  must  be  Affiemkd. 

Adams,  Gh.  J.,  disaenting.  I  think  that  the  counsel  for 
the  defendant,  in  drawing  and  asking  the  8th  instruction  de- 
signed that  the  jury  should  be  led  to  believe  that  a  partner 
may  always  purchase  fron>  his  co-partner  when  he  thinks  that 
his  interest  requires  it.  I  think  that  the  instruction  was  well 
calculated  to  lead  the  jury  so  to  believe.  If  so,  it  is  errone- 
ous, and  the  error  was  not  cured  by  the  giving  of  another  in- 
struction which  contravened  it,  and  expressed  the  correct  rule, 
because  one  instruction  is  as  authoritative  as  another. 


Kendbiok  bt  al  y.  Eoolbston  et  al. 

1.  Vendor's  Lien:  watvzb  of:  takiho of  otheb secttbitt.    Where 

the  vendor  of  real  estate  took  in  part  payment  therefor  the  secured  note 
of  a  third  person,  indorsed  by  the  vendee,it  was  held  that  he  thereby  waived 
his  right  to  a  vendor *8  lien,  though  the  security  taken  afterwazd  proved 
worthless,  it  being  considered  good  by  all  the  parties  at  the  time  it  was 
taken. 

2.  Praotioe  in  the  Supreme  Court:  tbial  d€  novo:  waiveb  of 

iBREauLARiTT.  After  havmg  argued  a  case  on  appeal  to  the  Supreme 
Court  as  though  it  were  triable  de  navot  an  appellee  cannot  in  a  reply, 
upon  purely  technical  grounds,  insist  that  it  is  not  so  triable. 

Appeal  from  Davis  Circuit  Court. 

Satijbday,  April  23. 

This  is  an  action  for  judgment  against  the  defendant,  Caro- 
line Eggleston,  as  the  indorser  of  a  note,  and  to  establish  a 
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vendor's  lien  upon  certain  property  in  the  petition  described. 
At  the  April  term,  1878,  judgment  was  rendered  against  the 
defendant  Caroline  Eggleston  for  $2,753.30,  and  a  vendor's 
lien  was  established  upon  her  interest  in  said  land.  As  to 
the  other  defendants  the  cause  was  continued.  At  the  April 
term,  1880,  the  cause  came  on  to  be  heard  as  to  the  other  de- 
fendants, when  the  court  rendered  a  decree  establishing  a 
vendor's  lien  against  the  interest  of  the  defendants  Clara  and 
Louisa  Schilling,  in  said  land,  for  the  sum  of  $800.  From 
this  decree  the  defendants  Clara  Schilling  and  Louisa  Schil- 
ling appeal.     The  material  facts  are  stated  in  the  opinion. 

IhwersSy  Payne  <&  EiehelbergeTj  for  appellants. 

M.  H,  Jones  cfe  Son^  and  Trimble^  Carruther8(Si  Trimble, 
for  appellees. 

Day,  J. — I.  The  defendant  Caroline  Eggleston,  formerly 
Caroline  Schilling,  bought  the  land  now  in  controversy  from 
1.  vRNDOR'fl    Jeremiah  Effffleston,  for  the  sum  of  $4,4:00.    She 

lien:  waiver  .j  «      .,      ,       ,  .  -.,      .i       '         i,        j, 

of:  taking  of  paid  lor  the  land  in  money  and  by  the  transfer  of 

other  securi-  -^  ,      i  -r  ^ 

*y-  certain  notes,  amongst  which  was  a  note  on  John 

Zulauff  for  $3,000,  on  which  $1,000  had  been  paid,  which 
note  she  indorsed  in  blank.  Jeremiah  Eggleston  deeded  the 
land  to  Caroline  Eggleston  and  her  two  minor  children,  Clara 
and  Louisa  Schilling.  At  the  time  this  deed  was  made  Caro- 
line Eggleston  owned  over  six  thousand  dollars  worth  of  prop- 
erty in  her  own  right,  which  she  obtained  from  her  former 
husband,  and  was  not  in  debt.  Afterward  Jeremiah  Eggleston 
traded  the  Zulauff  note  to  the  plaintiff,  William  Kendrick,  for 
land  and  stock,  and  Kendrick's  own  note  for  $359.  The 
Zulauff  note  was  secured  by  a  mortgage  on  land  and  mill 
property.  At  the  time  of  these  ti*ansactions  all  the  parties  to 
the  sale  and  transfer  of  the  Zulauff  note  considered  it  good, 
and  the  maker  solvent.  The  Zulauff  mill  property  was,  in 
fact,  incumbered  by  a  judgment  which  was  prior  to  the  lien 
of  the  Eggleston  mortgage.  Zulauff  proved  to  be  insolvent,  sa 
Vol.  LVI— 9. 
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that  only  about  $150  was  realized  from  liim  on  said  note. 
Under  these  facts  the  plaintiffs  daim  that  they  are  entitled  to  a 
vendor's  lien  upon  the  property  which  was  purchased  in  part 
by  a  transfer  of  the  Zulauff  note.  K  the  plaintiffs  are  en- 
titled to  a  vendor's  lien,  it  is  upon  the  ground  that  Jeremiah 
Eggleston  acquired  such  a  lien,  which  passed  to  the  plaintiffs 
by  thq  transfer  of  the  Zulauff  note.  It  is  a  general  doctrine 
oi  equity  that  the  vendor  of  real  estate  retains  a  lien  upcm 
the  property  sold,  for  the  unpaid  purchase  money,  unless  it 
fippear  from  the  circumstances  of  the  case  that  the  lien  was 
waived.  It  is  also  a  general  principle  that  the  taking  of  di$- 
tinct  security,  whether  of  real  or  personal  property,  is  evi- 
dence that  the  seller  did  not  repose  upon  the  lien,  and  dis- 
charges the  lien.  It  is  also  said  that  the  sounder  doctrine, 
and  the  higher  authority,  is  that  taking  the  responsibility  of 
a  third  person  for  the  purchase  money  is  taking  security,  and 
discharges  the  Uen.     4  Kent,  §  153. 

In  leading  cases  in  equity  it  is  said:  "It  may  be  con- 
sidered as  settled  by  the  unanimous  concurrence  of  the  cases 
in  this  country,  that  wherever  this  lien  is  recognized  at  all  it 
will  not  be  affected  by  the  vendor's  takipg  the  bond  or  bill 
single  of  the  vendee,  or  his  negotiable  promissory  note,  or  a 
check  drawn  on  a  bank  by  the  vendee,  which  is  not  presented 
or  paid,  or  any  instrument  whatever,  involving  merely  the 
personal  liability  of  the  vendee;  but  that  taking  a  mortgage 
of  other  property  or  the  bond  or  note  of  the  vendee  with  a 
security,  or  a  negotiable  note  drawn  by  the  vendee  and  in^ 
dorsed  by  a  third  person,  or  drawn  by  a  third  person  and  in- 
dorsed by  the  vendee,  will  repel  the  lien  presumptively." 

That  the  taking  of  security  ib  prima  facie  a  waiver  of  the 
lien,  see  2  Washburn  Heal  Property^  9 ;  VaU  v,  Foster^  4 
Corns.,  312;  Fish  v.  Howland^  1  Paige,  20;  Traid  v.  Smithy 
2  Mich.,  243;  4  Waits  Actions  amd  Defenses^  323;  Boyton 
v.  Champla/i/ii^  42  111.,  57;  Landers  v.  McAfee^  41  Ga.,  684; 
Durette  v.  Briggs^  47  Mo.,  356 ;  Yaryaai  v.  Shrener^  26 
Ind.,  364;  Schmrz  v.  Stein^  27  Id.,  112;  Brown  v.  CHlman^ 
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4  Wheat,  253;  BwJce  e.  Oraj/^  8  Howard  (Miss.),  527;  Camp- 
bM  V.  Baldwmy  2  Humph.,  248. 

It  ifi  true  as  held  in  G<m/*99iii  9),  Cheeftj  1  Johns.  Ok,  309, 
thsktjprima/iicie  the  purchase  money  is  a  lien  upon  the  land, 
and  it  rests  upon  the  purchaser  to  show  tliat  the  vendor  agreed 
to  rest  on  other  security.  But,  when  it  is  shown  that  other 
security  was  taken,  the  presumption  that  a  lien  was  intended 
is  rehutfaed,  and  the  burden  of  proof  is  then  east  upon  the 
vendor  to  show  that  a  waiver  of  the  lien  was  not  intended* 
The  plaintiff  relies  upon  O(H^d0vav.  Hood^  Yl  Wallace,  1. 
In  this  case  the  purchaser  executed  for  the  purchase  money 
his  own  note  secured  by  his  son.  There  was  evidence  show- 
ing dearly  that  neidier  pcurty  understood  the  note  to  be  taken 
as  a  substitute  for  the  lien.  It  was  said  by  the  court  that  the 
taking  of  a  note  or  bond  from  the  vendee  with  a  surety  has 
generally  been  held  evidence  of  an  intention  to  rely  exclusive- 
ly upon  the  personal  security  taken,  and,  therefore,  presump- 
tively to  be  an  abandonment  of  the  lien,  but  that  this  raises 
only  a  presunKption,  open  to  rebuttal  by  evidence  that  such 
was  not  the  intention  of  the  parties.  The  case  of  Wilson,  v, 
LyoThy  51  111.,  166,  also  cited  and  relied  upon  by  the  appellee, 
is  one  where  a  vendor^s  lien  clearly  existed  at  the  time  of  the 
sale,  which  it  was  held  was  not  displaced  by  the  subsequent 
assignment  of  a  policy  of  life  insurance,  the  proof  showing 
that  the  assignment  was  not  taken  as  independent  security. 
Most  of  the  other  cases  cited  by  appellee  hold  simply  that 
the  acoeptanee  of  a  note  of  a  third  person  for  goods  does  not 
constitute  payment  unless  so  agreed,  and  that  payment  in 
forged  or  worthless  paper  does  not  satisfy  a  debt.  It  is  evi- 
dent that  these  cases  are  not  applicable  to  the  question  of  a 
waiver  of  a  vendor's  lien  by  taking  collateral  security. 

The  plaintiff  insists  that  the  pr^umption  of  waiver  aris- 
ing from  tjie  taking  of  collateral  security  is  rebutted  by  the 
fact  that  the  security  was  worthless.  In  support  of  this 
position  appellee  cites  McDole  t?.  Purdy^  23  Iowa,  277. 
lliat  was  a  case  of  the  exchange  of  lands,  in  which  the  de* 
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fendant  made  false  and  fraudalent  representations  as  to  the 
quality,  situation,  character  and  value  of  the  land  conveyed 
to  plaintiff,  on  account  of  which  it  was  found  that  the  pur- 
chase price  of  the  land  conveyed  by  plaintiff  was,  in  part, 
unpaid,  and  that,  to  that  extent,  the  plaintiff  was  entitled  to  a 
vendor's  lien.  There  was  no  fraudulent  representation  in  this 
case.  All  parties  supposed  the  security  was  good  at  the  time 
of  the  purchase  from  Jeremiah  Eggleston.  The  lien  is 
claimed  simply  from  the  fact  that  the  security  afterward 
proved  to  be  worthless.  If  this  is  a  ground  for  enforcing  a 
vendor's  lien,  it  follows  that  the  lien  may  always  be  enforced, 
notwithstanding  the  taking  of  collateral  security,  whenever 
such  enforcement  becomes  necessary  for  the  protection  of  the 
vendor.  No  such  doctrine  as  this  is  recognized  by  the  cases 
upon  the  subject.  The  court,  in  our  opinion,  erred  in  the 
establishing  of  a  vendor's  lien. 

II.  In  their  reply  the  plaintiffs  for  the  first  time  call  our 
attention  to  the  fact  that  this  case  is  not  triable  de  novOy  bacause 
2.  pRACTicR  *^®  court  below  certified  that  the  record  con- 
*^urt?£Sr®  taints  all  ^^^  evidence  introduced,  but  does  not 

waiver^of  ir-    Certify  that  it  contains  all  the  evidence  offered. 

^  ^'  It  is  claimed  the  case  falls  within  the  principle 
of  Taylor  v.  Kier,  64  Iowa,  645.  The  case  was  sub- 
mitted upon  appellants'  abstract,  and  upon  an  agreed  amended 
abstract  of  appellees.  In  the  opening  argument  of  appellees 
the  case  is  discussed  upon  its  merits,  as  though  triable  de 
novo.  It  is  evident  from  the  manner  in  which  the  case  has 
been  presented  that  the  record  does  in  fact  contain  all  the  evi- 
dence offered,  and  that  the  objection  raised  in  the  reply  is 
merely  technical.  Such  objection  should  have  been  raised 
upon  the  threshold,  and  ought  not  to  avail  when  presented 
for  the  first  time  in  the  reply.  The  judgment  of  the  court 
below  is 

Bevbbsed. 
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50     1^1 

ZiMMBBHAN  V.  National  Bank  of  Wintebset.  f^  ubI 

118    TOO 
•117  421^1 

1.  Judgment:  rbvebsal  of:  bestitution  fob  pbopebtt  seized  4ii-22*i 
UNDEB.  Where  property  has  been  taken  and  sold  under  an  execution  iJJ  ^ 
issued  upon  a  judgment  which  is  afterward  reversed  by  the  Supreme 
Ck>urt,  it  is  the  duty  of  the  party  tSiking  such  property  to  make  resti- 
tution therefor  upon  reversal  of  the  judgment,  and  if  not  done  the  ex- 
ecution defendant  may  at  once  maintain  an  action,  without  demand,  to 
recover  the  damages  sustained  by  reason  of  such  taking. 

Appeal  from  Madison  Ci/rcidt  Court. 
Satubday,  Apbil  23. 

Thb  plaintiff  filed  a  petition  claiming  of  the  defendant  one 
thousand  dollars,  and  stating  as  a  cause  of  said  claim  that  in 
1878  and  1879  Robert  Eyre  was  in  possession  of  certain 
real  estate  and  had  thereon  a  large  quantity  of  grain;  that 
defendant  by  its  agents  broke  and  entered  upon  said  premises 
and  destroyed  and  took  therefrom  grain  and  standing  corn 
of  the  value  of  one  thousand  dollars,  which  was  either  des- 
troyed or  converted  to  the  defendant's  own  use;  that  all  of 
Eobert  Eyre's  rights  have  been  transferred  to  the  plaintiff  by 
written  assignment  A  copy  of  the  assignment  is  incor- 
porated in  the  petition  and  is  as  follows:  "For  value  received 
I  hereby  assign  and  transfer  unto  S.  H.  Zimmerman  all  my 
claim  tor  damages  against  the  National  Bank  of  Winterset 
growing  out  of  the  issue  and  levy  of  execution  agafnst  my 
property  in  the  case  of  said  bank  in  the  Circuit  Court  of 
Iowa  for  Madison  County  Iowa,  on  judgment  rendered  by 
said  court,  but  since  reversed  by  the  Supreme  Court  of  Iowa." 

The  defendant  filed  a  demurrer  to  the  petition,  which  was 
sustained.  The  plaintiff  failing  to  plead  further,  judgment 
was  rendered  against  him  for  costs.     The  plaintiff  appeals. 

Waimjoright  <&  Miller^  for  appellant. 

John  Le07ux/rdy  f«»r  appellee. 
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Day,  J. — Tlte  grounds  of  the  demurrer  which  the  court 
Bustained  are  as  follows: 

^<  2.  The  said  facts  do  not  entitle  the  said  plaintiff  to  any 
relief  whatever. 

^'3.     That  it  appears  from  and  by  said  petition  that  the 

acts  complained  of  were  done  under  and  by  virtue  of  legal 

process  of  the  court  in  which  this  action  is  instituted  and  now 

1.  judombnt:  pending,  to- wit,  a  writ  of  execution.     And  it  does 

Testttiitiun  *     not  appear  that  either  the  said  plaintiff  or  the  said 

lor  property 

seUed  under.  Robert  Eyre  ever  asked  or  dermmded  repara- 
tion or  restitution  for  the  supposed  injury  done. 

<^  4.  When  the  act  of  a  defendant  was  lawful  and  right  at 
the  time  it  was  done,  circumstances  subsequently  arising  <»n- 
not  make  it  unlawful  so  as  to  create  a  cause  of  action  without 
demand  of  restitution  or  reparation  by  the  party  claiming  to 
have  been  injured  by  the  act." 

Section  3198  of  the  Code  provides:  "If  by  the  decision 
of  the  Supreme  Court  the  appellant  becomes  entitled  to  a 
restoration  of  any  part  of  the  tawiej  or  jMx>perty  that  was 
taken  from  him  by  means  of  ^uch  judgment  or  order,  ^thor 
the  Supreme  Court  or  the  court  below  may  direot  execution 
or  writ  of  restitution  to  issu^  for  the  purpose  of  restoring  to 
such  aj^llant  his  property  or  the  value  thereof"  In  JSfana- 
ehUd  i'.  Stafford^  27  Iowa,  801,  it  was  held  that  this  section 
was  designed  merely  to  afford  a  eumulative  and  summary 
remedy,  and  that  a  party  may  resort  to  the  ordinary  suit  for 
redress.  It  is  insisted  by  the  appellee  that  the  seizure  was 
under  dae  jH*ooess  of  the  court  and  rightful  in  its  inception, 
and  that  no  subsequent  event  can  render  that  act  wrongful. 
This  may  be  admitted.  But  the  moment  that  the  judgment 
under  which  die  defendant  acted  was  reversed,  it  became  the 
legal  duty  of  the  defendant  to  restore  to  the  plaintiff  all 
property,  or  the  value  thereof,  taken  under  the  judgment. 
The  continuing  to  hold  the  property  after  the  reversal  of  the 
judgment  was  without  le^l  authority,  and  wrongful,  and 
rendered  the  defendant  liable  to  an  action.     Ko  demand  of 
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restitution  was  necessary  to  determine  tl^ie  lawfulness  of  the 
defendant's  possession.  That  was  done  by  the  reversal  of 
the  judgment  under'which  the  defendant  seized  the  property. 
It  is  only  in  cases  where  a  demand  is  necessary  to  the  crea- 
tion of  the  plaintiff's  right  that  it  is  necessary  to  allege  a  de- 
mand, as  in  tbe  case  of  a  bailee,  whose  right  to  possession 
continues  until  demand,  and  in  like  cases.  Yan  Santvoord's 
Pleadings,  vol.  1,  page  276.  Under  the  common  law  fornx  of 
procedure  this  action  would  have  been  assumpsit^  upon  the 
implied  promise  to  pay  the  reasonable  value  of  the  property 
taken,  or  oase^  for  the  breach  of  the  legal  duty  to  make  res 
titution.  In  neither  action  is  proof  of  demand  essential  to 
the  right  of  recovery.  Under  our  system  of  pleading  no  al 
legation  need  be  made  which  is  not  required  to  be  proved* 
The  second  ground  of  demurrer  is  too  general  and  cannot  be 
considered. 

Eevebsbd. 


MoBsis  V.  The  Union  Paoifio  K.  Co^ 

1.  Jurisdiction:  action  aoainstnon-rtoident defendant:  attach 
MBNT.  Where  in  nn  action  against  a  non-resident  defendant,  whicb 
was  commenced  by  attarhmftnt  s^nred  by  garnishing  a  supposed  debto; 
of  the  defendant,  and  the  defendant  was  served  by  publication  only,  the 
answer  of  the  garnishee  showed  that  it  was  not  indebted  to  the  defend- 
ant at  the  time  of  the  senrioe  of  the  attachment,  it  was  held  that  the 

I        court  acquired  no  jurisdiction  to  proceed  in  the  action,  though  such  an- 
swer  disclosed  an  indebtedness  to  the  defendant  a^t  the  time  it  w^  made 

Appeal  from  Pottawattamie  Circuit  GotMfi. 

Satubday,  Aprxl  23. 

The  Union  Pacific  Kailroad  Co.  was  garnished  as  the  debtor 
of  the  defendant  in  this  action,  S.  B.  Jones,  and  upon  its 
answer  judgment  was  rendered  for  plaintiffs.  The  garnishee 
appeals.     Other  facts  of  the  case  appear  in  the  opinion. 
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A.  J.  PoppletoThy  J.  M.  ThttrstoHy  Wright  €&  Baldwin 
and  O.  J.  Green,  for  appellant, 

Charles  Ogden  and  B.  E.  Montgomery,  for  appellee. 

Beck,  J.  I.  The  cause  was  submitted  to  this  court  upon 
an  agreed  statement  of  facts,  the  material  portions  of  which 
1.  JT7RI8DIC-  ^^  ^^  substance  as  follows:  The  garnishee,  the 
a^istnon-  Union  Pacific  Railroad  Company,  is  a  corporation 
lenStMS;-  organized  under  an  act  of  congress  and  operates 
a  railroad  terminating  at  Council  Bluffs,  in  this 
-State,  where  it  has  agents.  On  the  4th  day  of  June,  1879, 
plaintiff  commenced  this  action  by  attachment  upon  the 
record  of  a  judgment  rendered  in  Nebraska,  alleging  in  his 
petition  that  the  defendant  was  a  non-resident  of  the  State, 
and  praying  for  an  attachment  against  his  property.  On  the 
6th  day  of  June  the  Union  Pacific  Eailroad  was  served  with 
garnishment  process,  and,  on  the  18th  day  of  April,  following, 
filed  its  answer  stating  that  at  the  date  of  the  service  of  gar- 
nishment process  it  owed  defendant  nothing,  but  on  the  day 
of  answering  it  owed  him  $155,  and  defendant  was,  when 
process  was  served,  and  continues  to  be,  in  the  service  of  the 
railroad  company.  It  further  states  in  its  answer  that  it 
has  no  property  or  credits  of  defendant,  within  the  State  of 
Iowa;  that  the  sum  of  $155,  shown  to  be  due  defendant  from  the 
railroad  company,  was  earned  by  him  as  a  clerk  in  the  gar- 
nishee's employment  in  Nebraska,  at  the  wages  of  $125  per 
month,  and  that  sum  owed  to  him  by  plaintiff  is  due  him 
there,  and  is  not  payable  in  this  State,  and  that  the  sum  due 
defendant  is  in  the  State  of  Nebraska  and  not  in  Iowa.  It 
is  further  shown  that  as  defendant,  Jones,  is  a  married  man, 
the  credits  in  the  garnishee's  hands  are  exempt  from  attach- 
ment or  execution  under  the  laws  of  Nebraska,  and  that  no 
service  of  process  hais  been  had  upon  defendant.  The  gar- 
nishee in  its  answer  denies  jurisdiction  of  the  Circuit  Court 
over  the  credits  in  its  hands  in  favor  of  defendant. 

Service  of  notice  was  made  upon  defendant  by  publication 
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and  he  did  not  appear  to  the  action.  Jndgment  was  rendered 
against  him  by  default. 

The  cause  was  continued  as  to  the  garnishee  and  another 
writ  of  attachment  was  issued  and  garnishment  process  was 
again  served  upon  the  railroad  company.  On  the  first  day 
of  February,  1880,  it  answered  to  the  second  garnishment 
process,  alleging  that  it  is  not  indebted  to  the  defendant,  and 
was  not  when  the  last  process  was  served  upon  it;  that  the 
defendant  was  in  the  employment  of  the  garnishee  at  that 
time  and  continues  therein,  and  that  his  earnings  to  the  date 
of  the  service  of  the  last  garnishment  process,  from  August 
7th,  1879,  was  $700,  which  the  garnishee  paid  at  the  date 
last  mentioned.  Judgment  was  rendered  against  the  gar- 
nishee for  $271,  the  amount  of  plaintiflf's  judgment,  and  in- 
terest and  costs. 

II.  It  cannot  be  disputed  that,  in  order  to  give  the  court 
below  jurisdiction,  there  must  have  been  property  seized  upon 
the  attachment  issued  in  the  case,  for  the  reason  that  the  serv- 
ice of  notice  in  the  case  was  by  publication.  The  garnish- 
ment of  a  debt  due  the  defendent,  it  may  be  admitted,  would 
be  a  seizure  of  property  on  the  attachment.  If,  therefore,  it 
appears  in  this  case  that  a  debt  due  defendant  was  seized  by 
the  garnishment  process,  the  court  acquired  jurisdiction,  but 
as  there  was  no  seizure  of  property  on  the  attachment,  if  it 
appears  that  there  was  no  seizure  of  a  debt  due  defendant  the 
court  did  not  acquire  jurisdiction. 

It  will  be  observed  that  the  garnishee,  in  its  first  answer, 
shows  that  when  the  first  attachment  and  garnishment  process 
was  served,  it  owed  defendant  nothing.  This  answer,  being  un- 
contradicted, must  be  taken  as  true.  There  was,  then,  no 
debt  owing  by  the  garnishee  to  defendant;  the  attachment 
by  means  of  the  garnishee  process  reached  and  seized  nothing. 
The  court,  therefore,  acquired  no  jurisdiction  by  the  first  at- 
tachment. It  cannot  be  claimed  that  the  writ  first  served  would 
operate  to  seize  and  subject  debts  to  become  due  after  the 
service  of  the  attachment,  which  seized  nothing,  neither  debts 
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nor  other  property  of  the  defendant.  To  give  the  court  juris- 
diction something  must  be  seized  when  the  attachment  by 
means  of  the  garnishment  process  is  served.  If  nothing  is 
so  seized  the  court  does  not  obtain  jurisdiction,  either  of 
defendant,  the  garnishee,  or  of  property  of  defendant  not 
seized.  It  will  not,  therefore,  do  to  say  that  a  debt  to  defend- 
ant accruing  after  the  service  of  the  attachment,  which  did 
not  exist  when  the  attachment  was  served,  is  made  subject  to 
the  garnishment  process,  and  that  the  garnishee  is  to  be  held 
liable  for  debts  accruing  after  service  of  the  attachment. 
Had  a  debt  existed  at  the  time  of  service,  so  that  jurisdiction 
attached  to  defendant  and  the  garnishee,  the  latter,  under  the 
statute  which  binds  him  not  to  pay  over  property  of  money 
of  defendant  which  may  come  into  his  hands,  would  have  been 
liable  for  debts  subsequently  contracted.  But  as  no  such 
debt  existed,  no  jurisdiction  was  acquired  over  debts  subse- 
quently accruing.  These  views  sufficiently  dispose  of  plaint- 
iff's claim  based  upon  the  first  attachment;  we  hold  that  the 
court  acquired  no  jurisdiction  thereunder. 

III.  The  case  is  equally  plain  as  to  the  second  attachment. 
It  is  shown  by  the  answer  of  the  garnishee,  which  is  not  con- 
tradicted, that  when  the  second  writ  and  garnishment  process 
were  served  upon  the  garnishee  he  owed  defendant  nothing; 
that  he  had  been  fiilly  paid  for  all  services  he  had  rendered 
up  to  the  date  of  the  services  of  the  garnishment  process. 
As  in  the  case  of  the  first  writ,  the  garnishment  process  last 
issued  seized  no  debt,  for  none  existed.  The  court,  therefore, 
acquired  no  jurisdiction  of  the  defendant  and  of  the  garnishee 
to  hold  the  latter  subject  to  plaintiff's  claim  against  defendant. 

It  is  our  opinion  that  under  the  facts  of  the  case  the  Cir- 
cuit Court  erred  in  rendering  the  judgment  against  the  gar- 
nishee; it  is,  therefore, 

RsviassBD. 
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TOKOM  V.    MoErIDB.  66"T»| 

117    8901 

1.  Contract:  breach  op:  praoficb.  In  aca  action  to  reooyer  the  con-  ^g  ^ 
'rideration  paid  for  certain  lands  which  the  defendant  contracted  to  have 
patented  to  the  plaintiff  by  a  specified  date,  but  which  were  not  so  pat- 
ented, the  defendant  alleged  that  he  had  assigned  to  the  plaintiff  a 
certificate  which  in  fact  conveyed  the  title  to  the  lands  and  right  to  a 
patent:  Held,  that  the  issue  presented  by  such  allegation  should  have 
been  submitted  to  the  jury,  and  if  the  facts  were  found  to  be  as  alleged 
that  the  plaintiff  could  not  recover  without  returning  or  offering  to  re- 
turn such  certificate. 

2. : :  MRA8URE  OF  DAKAGBS.    The  measure  of  damages  for  the 

breach  of  a  contract  to  convey  land,  where  it  occurs  without  the  fault  of 
the  vendor,  is  the  consideration  paid  him  for  the  land,  with  interest,  but 
if  the  failure  occurs  through  his  fault  the  vendee  may  recover  such  con- 
sideration, or  the  value  of  the  land  at  the  time  the  coooveyance  should 
have  been  made,,  if  greater  than  the  consideration  paid. 

Appeal  from,  Ma/raJtall  Circuit  Gcmrt, 

Saturday,  April  23. 

AonoK  at  law.     There  was  a  verdict  and  judgment  for 
plaintiSl    Defendant  appeals. 

j?.  Z.  Bv/mU  and  Henderson  <fe  Carney^  for  appellant. 
J,  M.  Parker  and  Brown  <&  Birtford^  for  appellee. 

Beck,  J. — I.     The  petition  declares  upon  an  obligation  in 
writing  in  the  following  language: 

"  On  or  before  the  first  day  of  February,  1880, 1  agree  to 
furnish  Carrie  E.  Yokom  a  patent  from  the  State  of  Texas  to 
the  following  described  real  estate,  situated  in  Hale  county, 
Texas;  Survey  No.  25,  block  No.  D,  6,  640  acres  of  land  on 
the  waters  of  "White  Eeall  Greek,  a  tributary  of  the  Brazos 
Eiver,  about  seven  miles  east  from  center  of  county,  beginning 
at  a  mound,  the  southwest  comer  of  Survey  No.  22,  in  same  • 
block;,  thence  S,  1900  ves  a  mound;  thence  E.  1900  ves  a 
mound;  thence  N.  ves  a  mound,  the  southeast  corner  of  said 
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survey  No.  22;  thence  west  1900  ves  to  place  of  beginning. 
And  for  the  faithful  performance  hereof  I  bind  myself,  my 
heirs,  administrators  and  assigns  firmly  by  these  presents,  in 
the  penal  sum  of  seven  hundred  dollars. 

"W.  8.  MoBbidb. 
"  Marshalltown,  Iowa,  October  20,  1879." 

It  is  alleged  that  on  the  2d  day  of  March,  1880,  the  plaint- 
iff demanded  of  defendant  the  deed  or  patent  described  in  the 
obligation,  which  has  not  been  delivered ;  "  that  plaintiff  paid 
defendant  $700,  in  land,  which  was  understood  and  agreed 
to  be  the  value  of  the  land  described  in  the  obligation,  and 
defendant  agreed  to  furnish  the  plaintiff  a  good  title  to  the 
land,  and  represented  that  the  patent  which  he  obligated  him- 
self to  procure  would  give  plaintiff  a  perfect  title.  Plaintiff 
seeks  to  recover  $700,  the  amount  named  in  the  bond.  The 
defendant  in  his  aiiswer  alleges  that,  being  the  owner  of  the 
certificate  of  the  entry  of  the  land  described  in  the  obligation 
sued  upon,  he  sold  and  transferred  it  to  plaintiff  in  exchange 
for  other  land;  that  the  trade  was  completed  before  the  ex- 
ecution of  the  instrument  in  suit,  and  the  certificate  being 
duly  assigned  to  plaintiff  vested  her  with  the  right  to  the 
patent  for  the  land;  that  afterwards  without  any  considera- 
tion, and  as  a  gratuity,  defendant  agreed  to  procure  a  patent 
for  plaintiff  and  thereupon  executed  the  instrument  in  suit; 
that  he  took  proper  steps  to  procure  a  patent,  which  will  be 
issued  in  the  due  course  of  the  business  of  the  officer  author- 
ized to  convey  the  land. 

Another  count  of  the  answer  alleges  that  defendant  sold 
and  assigned  to  plaintiff  a  certificate  of  the  entry  of  the  lands 
described  in  the  obligation,  which  vested  in  her  title  to  the 
land  and  a  right  to  the  patent;  that  defendant  agreed  to  for- 
ward the  certificate  and  procure  a  patent  to  be  issued  thereon 
and  to  secure  the  performance  of  this  agreement  he  executed 
the  obligation  sued  upon;  that  defendant  did  forward  the 
certificate  to  the  proper  land  office  in  Texas,  and  it  was  duly 
filed  therein  and  a  patent  will  be  issued  in  due  coui*se  of  the 


JUNE  TERM,  1881.  141 

Tokom  T.  McBride. 

business  of  the  office,  and  that  the  assignment  of  the  certificate 
to  plaintiff  still  remains  in  force  and  the  plaintiff  is  entitled 
to  a  patent  to  the  land  described  in  the  obligation  in  suit. 
II.  The  answer  of  defendant  sets  up  t];iat  plaintiff  acquired 
title  to  the  land  and  a  right  to  the  patent  by  the  assignment 
L  coNTBACfT;  and  transfer  of  a  certificate,  upon  which  defendant 
pracuce.  *  obligated  himself  by  the  instrument  sued  upon 
to  procure  a  patent.  It  cannot  be  disputed  that  if  plaintiff 
acquired  either  the  title  to  the  land  or  a  right  to  the  patent 
she  cannot  recover  the  consideration  paid  defendant,  or  the 
value  of  the  Texas  land,  and  continue  to  hold  the  title  or  the 
right  to  the  patent.  To  entitle  her  to  recover  on  the  obliga- 
tion, under  the  facts  pleaded,  the  sum  she  paid  defendant  or 
the  value  of  the  Texas  lands,  she  should  either  return  or  offer 
to  return  the  certificate  and  restore  defendant  to  the  rights  he 
held,  and  to  the  position  he  occupied  before  the  transfer  to 
her  of  the  certificate.  This  conclusion  is  based  upon  familiar 
rules  of  the  law.  See  Seev&ra^  Adrmn\  v.  Harmlton^  6 
Iowa,  199.  Kow  the  answer  raises  an  issue  involving  plaint- 
iff's title  to  the  land  and  right  to  the  patent  held  by  her. 
This  issue  was  not  determined  upon  the  trial  in  the  court  be- 
low and  the  cause  seems  to  have  been  tried  wtihout  reference 
thereto.  There  was  evidence  applicable  to  it.  If  it  be  found 
that  plaintiff  still  retains  the  title  to  the  Texas  land  and  the 
right  to  a  patent,  her  damages  cannot  be  the  value  of  that 
land  nor  the  value  of  the  consideration  she  paid  defendant. 
It  would  be  the  loss  she  sustains  by  reason  of  the  failure  to 
deliver  the  patent  at  the  time  specified  in  the  defendant's 
obligation.  To  entitle  her  to  recover  the  damages  first 
named,  she  must  shew  that  she  has  returned  or  offered  to 
return  the  certificate,  and  has  restored  defendant  to  the  posi- 
tion he  occupied  before  it  was  assigned  to  her. 

The  court  instructed  the  jury  that  if  they  found  the  instru- 
ment sued  upon  is  based  upon  a^  consideration,  defendant  is 
liable  for  the  value  of  the  land  received  by  him  from  plaintiff, 
not  exceeding  the  penalty  of  the  obligation  sued  on,  $700. 
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This  instruction  ignores  the  issues  we  have  just  speoiiied. 
These  issues  should  have  been  determined  at  the  trial  and  the 
jury  should  have  been  instructed  as  to  matters  involved 
therein  which  they  were  required  to  consider. 

III.  The  petition  alleges  that  defendant  undertook  to 
procure  for  plaintiff  the  title  of  the  Texas  land.  It  shows 
2.  — : :  a  purchase  of  the  laud  and  payment  therefor,  and 

measure  of  * 

damages.        that  plaintiff  has  failed  to  obtain  the  title  thereto. 

The  answer  alleges  that  plaintiff  has  acquired  the  title  to  the 
land  and  the  right  to  the  paitent.  The  issue  thus  presented 
involves  not  the  failure  of  title,  but  the  failure  of  defendant 
to  cause  the  title  to  be  conveyed  to  plaintiff.  If  this  issue  be 
found  for  plaintiff,  and  it  appears  that  defendant  was  pte- 
vented,  without  fault  on  his  part,  from  conveying  the  title, 
plaintiff  is  entitled  to  recover  the  consideration  paid  defend- 
ant, with  interest.  If  the  failure  to  convey  was  through  the 
fault  of  defendant  the  plaintiff  may  recover  the  increased 
value  of  the  land  at  the  time  the  conveyance  should  have 
been  executed.  Foley  v.  McKeegan^  4  Iowa,  1.  The  rule 
last  stated  contemplates  that  the  increased  value  of  the  land 
is  greater  than  the  consideration  paid  by  the  plaintiff.  In 
case  the  defendant  has  the  ability  to  convey  the  land  and  re- 
fuses to  do  so,  the  plaintiff  may  recover  its  value.  Devin  ^, 
Himer,  29  Iowa,  297.  These  cases  do  not  hold  that,  if  the 
value  of  the  land  sold  be  less  than  the  consideration  paid,  the 
plaintiff  can  be  limited  in  recovery  to  the  value  of  the  land. 
The  value  of  the  land  is  the  measure  of  damages  when  it  ex- 
ceeds the  value  of  the  consideration,  and  the  conveyance  is 
not  made  through  the  fault  of  defendant.  If  defendant  is  in 
fault  plaintiff  is  entitled  to  recover  substtmtial  damages,  which 
would  be  the  value  of  the  land  if  it  be  greater  than  the  value 
of  the  consideration  paid  therefor.  But  if  the  value  of  the 
land  be  less  than  the  consideration  paid,  the  plaintiff's  meas* 
ure  of  damages  will  be  the  value  of  the  consideration.  These 
rules  are  supported  by  the  cases  just  cited  and  are  in  accord 
with  reason  and  justice.     They  will  guide  the  Circuit  Court 
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when  the  cause  is  again  submitted  for  trial.  The  rule  of 
damages  announced  in  the  instructions,  as  applicable  to  the 
issues  and  theory  upon  which  the  case  was  tried,  and  the  facts, 
is  not  erroneous.  But  as  we  have  seai,  an  important  issue 
was  overlooked  by  the  court  and  was  not  considered  in  the 
trial.  For  this  cause  the  judgment  must  be  reversed.  Other 
questions  discussed  by  counsel  need  not  be  considered. 

Bevbbsbd. 


BOSWBLL  &  TOBIN  Y.   GaTES  ET  AL. 

1.  Practice:  action  of  tort:  joinder  of  defendants.  In  an  action 
to  recover  for  a  tort,  in  which  two  are  joined  as  defendants  and  it  is  al- 
leged that  the  toit  was  committed  by  them  jointly,  the  juiy  may  find 
that  it  was  committed  by  one  defendant  alone,  and  judgment  may  prop- 
erly be  rendered  against  him  therefor. 

Saturday,  April  28. 

Appeal  from  Palo  Mto  Cirowt  Cov/iii. 

This  action  was  brought  before  a  justice  of  the  peace. 
The  plaintiflfe  aver  that  they  are  livery  stable  keepers;  that 
as  such  they  furnished  to  the  defendants,  L.  S.  Gates  and  wife, 
a  team  of  horses  to  drive  before  a  buggy  to  another  county; 
that  by  reason  of  their  careless  and  improper  driving  and 
treatment  of  the  horses  one  of  them  was  injured.  They  bring 
this  action  to  recover  damages  in  the  sum  of  eighty  dollars. 
There  was  a  trial  by  jury  and  verdict  against  the  defendant 
L.  S.  Gates,  alone.  Before  judgment  the  defendant  L.  8. 
Gates  moved  to  dismiss  the  action  on  the  ground  that  a  joint 
■  tort  was  averred  and  not  proven.  The  motion  was  overruled, 
and  therefore  the  defendant  L.  S.  Gates,  to  test  the  correctness 
of  the  ruling,  sued  out  from  the  Circuit  Court  a  writ  of 
error  and  the  ruling  was  by  the  Circuit  Court  reversed. 
The  plaintiff  appeal. 
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George  11,  Carr^  for  appellants. 
T,  W.  Ha/rrison^  for  appellee. 

Adams,  Oh.  J. — The  question  certified  is  in  these  words: 
"  In  a  joint  action  of  tort  against  two  defendants,  where  the 
^acttoiiof t^rt:  J^^y  ^^^  ^^  favor  of  One  and  against  the  other,  is 
[en^^nu'^®"  the  plaintiff  entitled  to  judgment  against  the  one 
against  whom  the  yerdict  was  rendered?" 

The  defendant  insists  that  this  question  must  be  answered 
in  the  negative.  He  relies  upon  Cogswell  v.  Murphy  et  al.y 
46  Iowa,  44;  and  Barnes  dk  Son  v.  Ennenga^  53  Iowa,  497. 

The  former  was  an  action  brought  against  three  defendants 
jointly  for  trespass  and  damage  caused  by  their  cattle. 
Against  the  defendants  separate  judgments  were  rendered  on 
the  ground  that  each  was  liable  for  a  separate  tort.  It  was 
held  that  this  was  error,  Mr.  Justice  Seevers  in  rendering 
the  opinion  saying  that  the  plaintiff  was  entitled  to  a  joint 
judgment  or  nothing, 

But  the  principle  involved  in  that  case  is  different  from 
that  involved  in  this.  The  court  could  not  properly  render 
separate  judgments  against  the  defendants  for  separate  torts 
committed  by  each,  nor  was  it  for  the  court  to  make  an  elec- 
tion of  one  of  the  defendants  and  render  a  judgment  against 
him.  In  the  case  at  bar  there  was  but  one  tort;,  and  the  only 
objection  to  the  rendition  of  judgment  against  L.  S.  Gates  is 
that  it  is  averred  that  the  tort  was  committed  jointly  by  him 
and  his  wife,  who  is  made  co-defendant  with  him,  which 
averment,  so  far  as  the  joint  character  of  the  tort  was  con- 
cerned, was  not  proven. 

It  is  true  that  in  Barnes  <6  Son  v.  Ennenga  et  aL,  above 
cited,  the  writer  of  this  opinion  said  in  writing  the  opinion, 
in  that  case:  "A  joint  tort  having  been  averred  it  was  in- 
cumbent upon  the  plantiffs  to  show  a  joint  tort.  If  they 
fiEdled,  no  judgment  of  any  kind  should  have  been  rendered." 
An  examination  of  the  opinion,  however,  will  show  that  this 
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was  said  upoH  a  point  not  raiaed,  and  not  neeessarj  to  the 
decision.  As  applied!  to  a  case  like  that  of  Cosgwell  v.  Mv/r- 
phyj  above  cited,  the  remark  wonld  be  unobjectionable, 
but  it  is  not  to  be  approved  as  an  unqualified  proposition,  and 
in  no  view  can  it  be  I'egarded  as  authority. 

The  rule  undoubtedly  is,  that  where  a  verdict  for  damages 
for  tort  is  rendered  against  one  defendant  only,  judgment 
may  be  rendered  thereon,  although  other  persons  may  have 
been  joined  as  defendants  under  an  averment  that  the  tort 
was  committed  by  all  the  defendants  jointly.  CarrotKeTB  v- 
Van  Sogan^  2  G.  Greene,  481. 

The  appellee,  however,  insists  that  no  error  of  the  court,  if 
any,  cati  be  reviewed,  because  error  is  not  properly  assigned. 

The  error  as  we  hold  consisted  in  reversing  the  judgment 
of  the  justice  of  the  peace  in  ruling  upon  the  writ  of  error. 
This  error,  we  think,  is  assigned  as  specifically  as  it  may  be. 

In  onf  opinion  the  judgment  of  the  Circuit  Court  must  be 

Sbvsbsbd. 


WlGHTMAN  V.    SpOFFORD   BT   AL. 

1.  Vendor  and  Vexkloe :  abbignbb  of  ooirrBACT :  pebsonal  li ABiLitv 

OF.  The  assignee  of  a  ooniract  for  the  sale  of  real  estate,  by  accepting 
&e  assigmnent,  becomes  a  party  to  the  contract,  and  personally  liable 
thereon  for  the  purchase  money  then  unpaid. 

2.  Conveyance :  quit  claih  debd:  effect  of.    The  grantor  by  a  quit- 

elaim  d^ed  takes  the  pcoperty  described  therein  subject  to  equities  exist- 
ing in  favor  of  others,  and  this  rule  is  not  changed  by  the  fk^  that  such 
deed  contains  the  words  '*  bargain  and  sell.'' 

Appeal  from  Polk  Oi/nyuU  Cowrt. 

FwDAY,  April  23. 

Action  in  chancery  to  foreclose  a  title  bond.     There  was 
a  decree  granting  the  relief  prayed  for  by  plaintiff;  defend- 
ants appeal.     The  facts  of  the  case  appear  in  the  opinion. 
YoL.  LVI— 10. 
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Cole  <&  Cole  and  H.  G.  Orwufy  for  appellants. 
Clark  dk  Comtor^  for  appellee. 

Beck,  J. — I.  The  original  petition  a&ks  the  foreclosure 
of  a  title  bond  executed  by  plaintiff  to  defendant  S.  F.  Spof- 
ford, and  a  personal  judgment  against  him  for  the  amount  of 
the  purchase  money  for  the  land  remaining  unpaid.  The 
other  defendants  are  shown  to  be  purchasers  under  Spofford 
and  a  mortgagee  of  such  purchasers. 

The  defendant  Spofford,  answering,  denies  generally  all  the 
allegations  of  the  petiiion,  and  specifically  denies  the  pur- 
chase of  the  land  from  plaintiff,  or  that  defendant  entered 
into  any  obligation  to  pay  plaintiff  any  sum  of  money  for 
the  purchase  of  the  land  described  in  the  title  bond.  The 
answer  is  made  a  cross  petition  and  defendant  therein  avers 
that  there  appears  of  record  a  certain  title  bond  executed  by 
one  Mary  8.  Leavitt  to  Emily  Wightman,  which  defendant 
alleges  was  procured  by  fraud  and  wiliJiout  consideration.  It 
is  also  alleged  that  the  instrument  falsely  recites  that  a  cer- 
tain title  bond  for  the  same  land  executed  by  P.  M.  Casady 
to  William  Farrah  was  assigned  by  Farrah  to  Mary  S.  Lea- 
vitt, and  by  her  to  Emily  Leavitt.  It  is  also  shown  that  a 
quit  claim  deed  from  Emily  Wightman  for  the  property,  a 
lot  in  Des  Moines,  appears  of  record,  which  defendant  alleges 
is  fraudulent  and  void.  These  instruments  are  alleged  to  be 
a  cloud  upon  the  title  of  the  land. 

Defendant  Robertson  answered  separately,  denying  the  al- 
legations of  the  petition,  and  filed  a  cross  petition  alleging 
that  ho  purchased  the  land  of  Spofford,  who  conveyed  it  un- 
der such  purcliase  by  a  warranty  deed,  and  afterwards  pro- 
cured Casady  to  execute  to  him  a  quitclaim  deed  which 
vested  him  with  the  title.  He  asks  that  his  title  may  be 
quieted. 

After  the  evidence  had  been  introduced  at  the  trial,  the 
plaintiff,  by  leave  of  the  court,  filed  an  amended  petition,  al- 
leging that,  being  the  owner  of  the  lot,  he  entered  into  a  con- 


JUNE  TERM,  1881.  14T 

Wlghtnian  v.  Spoflord. 

tract  with  one  L,  T.  Townsend  to  convey  it  to  liim,  wherein 
Townsend  obligated  himself  to  pay  plaintiff  the  sum  of  $100, 
cash  in  hand,  and  $500  in  defended  payments;  that  thereupon 
Townsend  entered  into  possession  of  the  land  and  afterwards 
sold  it  to  defendant  Spofford,  and  transferred  to  him  the  con- 
tract executed  by  plaintiff  for  the  conveyance  of  the  proper- 
ty; that  Spofford  took  possession  of  the  land  under  this  con- 
tract and  thereby  became  liable  to  plaintiff  for  the  purchase 
money,  all  of  which  has  become  due,  and  that  Robertson 
purchased  the  land  of  Spofford  and  took  possession  under 
such  purchase.  It  is  shown  that  the  amended  and  original 
petition  relate  to  the  same  cause  of  action,  and  recovery  is 
only  sought  upon  one,  according  to  the  evidence  and  the  law 
applicable  to  the  case. 

IL     The  testimony  establishes  the  following  facts: 

1.  The  title  of  the  land  was  originally  in  Casady,  who 
contracted  to  convey  it  to  Farrah. 

2.  Farrah  sold  his  interest  in  the  property  and  assigned 
the  contract  with  Casady  to  Leavitt,  who  sold  to  Emily  "Wight- 
man  and  executed  a  bond  for  a  deed;  Emily  Wightman  sold  to 
plaintiff,  and  executed  a  deed  for  the  property.  > 

3.  Plaintiff  sold  the  property  to  Townsend,  and  the  par- 
ties entered  into  a  written  contract,  whereby  plaintiff  became 
bound  to  convey  the  land  upon  receipt  of  the  purchase  money 
which  Townsend  obligated  himself  to  pay. 

4.  Townsend  sold  to  Spofford  and  executed  to  him  an  as- 
signment of  the  contract  Spofford  took  possession  of  the 
land  under  this  purchase.  The  plaintiff  claims  that  at  Spof- 
ford's  request  he  executed  a  bopd  to  Spofford  to  convey  the 
land  to  him.  Spofford  denies  that  the  bond  was  delivered  to 
him  or  that  he  authorized  its  execution.  The  Circuit  Court 
appears  to  have  found  that  Spofford  did  not  accept  this  bond 
and  was  not  bound  by  it  We  think  this  conclusion  accords 
with  the  preponderance  of  the  testimony. 

5.  Spofford  sold  and  conveyed  the  lot  by  a  deed  of  war- 
ranty to  defendant  Bobertson,  and  afterwards  procured  Cas- 
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ady  to  execute  a  quitclaim  deed  to  Bobertson  conveying  tbe 
property. 

III.  Vte  will  proceed  to  consider  the  rights  and  liabilities 
of  the  respective  parties  under  the  faets  we  have  found  hs 
above  stated 

1.     As  to  the  liability  of  Spofford.     The  writing  between 
plaintiff  and  Townsend  bound  plaintiff  to  convey  the  land 
1,  TitKDoR      *^^  *^®  other  party  to  pay  for  it.     The  contract  is 
wat^aee  o^f^  *  assignable  and  was  assigned  to  Spofford  by  Town- 
^^ifibRft^  send.  It  is  not  denied  that  Spofford  accepted  the  as- 
^^  signtnent  and  claimed  an  interest  under  the  c(mi- 

tract.  On  the  ground  of  his  being  the  assignee  he  procured  the 
quitclaim  deed  from  Casady.  When  Spofford  accepted  the 
contract  as  an  assignee,  and  became  clothed  with  all  the  rights 
conferred  by  it,  he  assumed  all  the  obligation  of  his  assignor. 
He  could  not  hold  plaintiff  to  the  terms  of  the  contract  and 
stand  himself  discharged  from  it  This  conclusion  is  based 
upon  the  plainest  principles  of  equity.  Familiar  principles 
of  the  law  impose  on  him,  upon  accepting  the  assignment 
and  taking  the  place  of  Townsend,  the  obligation  to  per- 
iform  Townsend's  covenants,  and  render  him  liable  for  failure 
to  perform  them. 

The  cases  cited  by  counsel  for  defendants  upon  this  point 
are  not  applicable.  They  hold  that  the  purchaser  of  the 
mortgaged  property  is  not  personally  liable  for  the  debt  se- 
cured in  the  absence  of  an  agreement  to  pay  it.  See  Hull 
cfe  Co.  V.  Alexafider  et  al,y  36  Iowa,  569;  Joh/nson  v.  Monelly » 
13  Iowa,  300.  In  the  case  before  us,  the  acceptance  of  an 
assignment  makes  Spofford  a  party  to  the  contract. 

IV.  2.  As  to  the  right  of  Robertson.  This  defendant 
holds  title  to  the  lot  under  the  quitclaim  deed  executed  by 
2.qoNVBy-      Casady.     He  does  not  rely  upon  the  deed  exe- 

^^iJieelT:  cuted  by  Spofford,  who  he  concedes  did  not  have 
Meet  of.  ^jjg  ^j|.|g  ^g  ]^g  bases  his  title  upon  a  quitclaim 
deed,  he  cannot  be  regarded  as  a  purclmser  without  notice  of 
plaintiff's  equities.  Watson  v.  Phelps  et  al^  40  Iowa,  482; 
Springer  ei  at.  v.  Bartle^  46  Iowa,  688. 
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It  is  urged  that  the  deed  executed  by  Casady,  as  it  con- 
tains the  words  "  bargain  ^nd  sell,"  is  not  a  mere  quit  claim. 
Sec  Sibley  v,  BulUs  et  al.y  40  Iowa,  429.  But  we  think  the 
fifie  of  these  worde  does  not  authorise  the  eonjolusioi}  that  the 
deed  in  qneetion  is  not  a  quitclaim.  The  deed  conveys  not 
the  property,  but  quitclaims  the  grantor's  right,  title,  inter- 
est and  estate  therein.    This  makes  it  a  mere  quitclaim  deed. 

Y.  It  is  urged  in  the  argument  of  defendant's  counsel  that 
there  is  ne  evidence  showing  the  chain  of  title  tp  the  lots. 
But  it  was  admitted  at  the  trial  in  the  court  below,  q,s  the 
record  shows,  by  both  parties,  that  the  title  was  in  Casady, 
and  both  p^ti^  daim  undei'  hiia;  it  is  shown  that  he  con- 
tracted to  sell  the  lot  to  Farrah,  and  that  the  parties  respect- 
ively acquired  interest  ip  the  property  as  stated  in  our  con- 
clusions upon  the  facts.  These  parties  successively  held  pos- 
session under  their  respective  purchases. 

VI.  It  is  urged  that  no  tender  of  a  deed  is  shown.  None 
was  necessary.  Montgomery  v,  OihhSy  40  Iowa,  652;  Wiit- 
ton  V.  Sherman^  20  Iowa,  295. 

But  surely  the  defendants  cannot  complain  that  no  deed 
has  been  tendered;  it  is  clearly  shown  that  Bobertson  has  ac- 
quired tibe  title  to  the  property. 

VI.  The  counsel  for  defendants,  after  the  eaase  was  sub- 
mitted, filed  a  reply  to  plaintiff's  argument.  Counsel  for 
plaintiff  moves  to  strike  this  reply  from  the  files.  Defend- 
ant's counsel  insist  that  the  reply  was  filed  pursuant  to  agree- 
ment made  in  open  court.  In  view  of  the  fects  that  we  af- 
firm the  decision  of  the  court  below,  a  ruling  upon  the  mo- 
tion would  be  of  no  importance  to  plaintiffs.  As  the  case 
BOW  etandft  we  will  make  no  ruling  upon  it.  We  frankly 
say  that  we  considered  the  reply,  and  had  wq  reached  the 
conclusion  that  it  contained  arguments  or  authorities  that 
required  an  answer  from,  the  other  side,  we  would  have  given 
plaintiff's  counsel  an  opportunity  to  reply  to  it.  The  decree 
of  the  Circuit  Court  is 

Affirmed. 
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56    15'J 
f  107  401 

1.  Promissory  Note:  surktt:  dtschabobof.  Where,  after  a  note  has 
been  signed  by  tihe  principal  maker  and  a  surety,  and  delivered  to  the 
payee,  it  ia  signed  by  others  as  soreties,  without  the  knowledge  and  con- 
sent of  the  one  first  signing,  he  is  thereby  discharged  from  liability  there- 
on. 

The  fiict  that  the  additional  sureties  signed  the 


note  in  pursuance  of  an  agreement  between  the  principal  and  the  payee, 
made  at  the  time  the  note  was  delivered,  will  not  prevent  the  discharge 
of  the  first  surety. 

Appeal/ram  Montgomery  Circuit  Court, 

TUKSDAT,  JCTNB  7. 

The  petition  states  the  plaintiff,  defendant,  and  Peterson 
were  sureties  for  one  Irons,  on  a  promissory  note.  That  the 
plaintiff  and  Peterson  were  compelled  to  and  paid  a  portion 
of  the  amount  due  on  said  note.  This  action  was  brought  to 
recover  of  defendant  his  contributive  share. 

The  defendant  pleaded  the  note  had  been  altered  after  he 
had  signed  it,  and  it  had  been  delivered  to  the  payee,  without 
his  knowledge,  whereby  he  was  discharged  from^  all  liability 
thereon,  and  that  after  the  note  had  been  delivered  to  the  payee 
he,  for  a  valuable  consideration,  had  been  released  from  all  li- 
ability and  that  plaintiff  had  represented  to  him  the  agree- 
ment for  defendant's  release  had  been  carried  out,  and  that  he 
was  no  longer  surety  on  said  note;  that  defendant  relied 
thereon,  and  afterward  Irons  became  insolvent. 

There  was  a  trial  by  jury,  verdict  and  judgment  for  de- 
fendant, and  plaintiff  appeals. 

Mill&r  i&  Bartholomew^  for  appellant. 

(7.  E.  RichardSj  for  appellee. 
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Seeveb8,  J. — L  The  evidence  tended  to  show  the  note 
was  signed  by  Irons  and  the  defendant,  and  sometime  there- 
1.PBOHI8SOBY  after  by  the  phiintiff  and  Peterson.  Whether  it 
diMUiarge  oL  was  Signed  by  the  latter  parties  before  its  delivery 
to  the  payee,  was  a  controverted  question. 

The  Court  instructed  the  jury  as  follows: 

"7th.  If  the  jury  find  from  the  evidence  that  the  note 
mentioned  in  plaintiff's  petition  wasexecuted  by  Irons  as  prin- 
cipal and  defendant  as  surety,  and  was  delivered  to  the  payee, 
Boots,  and  you  further  find  that  after  the  delivery  of  said  note 
to  said  payee  the  plaintiff  and  one  Peterson  signed  it  as  addi- 
tional sureties  without  the  knowledge  and  consent  of  defend- 
ant, such  signing  after  the  execution  and  delivery  would 
amount  to  a  material  alteration,  and  you  should  find  £6r  the 
defendant." 

It  is  insisted  by  counsel  there  was  no  evidence  tending  to 
show  the  note  had  been  delivered  to  the  payee  after  it  had 
been  signed  by  Irons  and  defendant  and  before  it  was  signed 
by  plaintiff  and  Peterson. 

An  examination  of  the  abstract  satisfies  us  this  is  a  mis- 
take. The  evidence  of  several  witnesses  so  tended.  With  the 
question  whether  there  was  a  preponderance  of  the  evidence 
in  favor  of  the  defendant,  as  to  the  point  above  stated,  we 
have  nothing  to  do. 

The  legal  thought  of  the  instruction  is  that  where  a  prom- 
issory note  is  fully  executed  by  the  principal  and  surety,  de- 
livered to  the  payee,  and  thereafter,  without  the  knowledge  of 
the  surety,  the  name  of  another  person  is  added  thereto  as  an 
additional  surety,  the  first  surety  is  discharged;  and  it  has 
been  so  held  by  this  court  in  Dicherman  v.  Miner^  43  Iowa, 
508,  and  Hamilton  v.  Hooper  et  <d.y  46  Id.,  615. 

It  is  insisted  there  was  no  evidence  tending  to  show  the 
payee  knew  the  signatures  were  added  without  the  knowledge 
of  the  defendant.  In  this  counsel  are  mistaken;  more  than  one 
witness,  besides  the  defendant,  gave  evidence  so  tending. 
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II.     The  tenth  instruction  given  by  the  court  is  as  follows: 

**.10th.  Or  should  you  find  that  there  was  a  general  under- 
fllanding  that  the  note  should  be  signed  by  the  principal,  Irons, 
and  the  threjs  sureties,  and  that  defendant  signed  it  first,  and 
afterwards  at  any  time  before  delivery  the  plaintiff  and  Peter- 
son signed  said  note  as  additional  sureties,  the  def(^dimt 
would  be  bound  thereby,  in  the  absence  of  liny  fraud,  that  is 
unless  he  was  deceived  by  such  additional  sureties  and  the 
^QT  parties  to  the  note  as  to  the  existence  of  the  note  and 
his  outstanding  liability  thereon.'' 

The  first  part  of  the  instruction  is  exc^ingly  favorable 
to  the  plaintiff,  and  was  iclearly  giv^i  in  his  interest.  Ko 
jnst  exception  can  be  taken  thereto  by  him. 

This  oimnot  be  said  of  the  latter  part  of  the  instruction. 
In  relation  thereto,  we  desire  to  say  there  was  evidence  tendr 
ing  to  show  the  defendant  made  efforts  to  and  had  some  rea- 
son to  believe  he  had  been  released  from  all  liability  on  the 
lK>te.  The  latter  part  o(  the  instruction  is  based  on  this  evir 
dence,  and  we  have  no  doubt  the  correct  rule  is  stated  in  the 
instruction,  if  there  was  evidence  to  justify  it.  The  close 
point  is,  whether  there  Mras  evidenoe  tending  to  show  th^  de- 
fendant was  deceived  by  the  ^^^ditional  sureties."  The  evi- 
dence on  this  point  is  somewhat  meager,  but  the  defendimt 
testified  ^^the  plaintiff  gave  me  to  understand  that  I  was  oft 
the  note.  This  is  not  denied  by  the  plaintiff,  and  there  are  other 
^ght  circumstances  so  tending,  so  that  with  some  doubt  we 
think  there  wa3  evidenoe  upon  which  the  instruction  could 
be  properly  based.     It^  sufficiency  was  for  the  jury. 

As  the  qualification  of  the  first  instruction  ^sked  by  thQ 
defendant  was  in  substance  the  same.^  the  latter  part  of  the 
tenth  instruction  given,  it  follows  from  whi^t  has  been  sai4 
^here  was  no  error  in  qualifying  it  as  was  done. 

The  second  instruction  asked  was  properly  refused,  because 
}t  ^ssun^es  the  payee  of  the  note  at  the  time  it  was  delivered 

^ J .  oould   agr©^  with    the  principal  maker,  without 

*  the  knowledge   of  the  defendant,  that  other  par- 
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ties  were  to  sign  it,  and  that  the  defendant  would  be  bound 
therebj.  The  defendant  could  only  be  bound  by  his  consent 
or  knowledge  that  it  was  to  be  signed  by  other  parties. 

Counsel  for  the  appellant  have,  to  i^  considerable  extent, 
discussed  the  suflSciency  of  the  evidence  to  establish  the  prop? 
ositions  upon  which  the  verdict  mu3t  be  necessarily  bailed. 
But  m  no  such  error  is  assigned,  we  cannot  consider  the  same, 

Affibm£1>. 


LaKPHBA  v.  DbWBLL  PT  AL.  m    iftsi 

tt3  a8e| 
I.  Justioe  of  the  Peace:  juuisdiction*.  imprisonmemt.  A  justice  of 
tbe  peace  has  no  aathority  to  commit  a  person  to  prison  for  nonpay- 
sient  of  a  fine  for  contempt,  where  the  judgment  imposing  the  fine 
does  not  provide  for  imprisonment,  and  he  is  liable  for  damages  im  an 
action  of  tprt  to  a  i)er8an  so  illegally  committed. 

Ap^pealfrom  Harrison  Circuit  Court. 
TUBSDAY,  JniTB  7. 

Action  at  law  upon  a  bond  given  by  a  justice  of  the  peace, 
"JThere  was  a  verdict  and  judgment  for  plaintiff.  Defendants 
appeal.     The  facts  of  the  case  appear  in  the  opinion. 

Smith  c&  CUde^  for  appellants. 

W.  S.  Sho^makeTy  for  appellee. 

Beck,  J. — I.  The  petition  alleges  that  defendant  Dewell 
was  a  justioe  of  the  peace,  and,  with  the  other  de&ndant/i 
1.  jvsTioR  OF  herein  as  his  sureties,  executed  an  official  bond 
iuri^cuon:  as  required  by  statute,  upon  which  this  action  is 
ncni.  brought.     For  a  cause  of  action  upon  the  bond 

it  is  averred  in  the  petition  tjiat  defendant  Dewell,  under 
color  of  his  office  as  justice  of  the  peace,  oppressively  an<| 
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without  authority  of  law  issued  a  commitment  whereon 
plaintiff  was  imprisoned  in  the  county  jail  for  two  days. 
Plaintiff  asks  judgment  upon  the  bond  for  the  damage  sus- 
tained by  him  by  reaaon  of  his  unlawful  imprisonment  upon 
the  commitment  issued  by  defendant 

The  defendant  Dewell  alleges  that  before  him,  acting  as 
a  justice  of  the  peace,  plaintiff  was  adjudged  to  be  in  contempt 
by  reason  of  his  iiEiilure  to  perform  a  duty  imposed  upon  him 
as  a  ministerial  officer  of  defendant's  court,  and  upon  such 
adjudication  a  commitment  was  issued  whereon  plaintiff  was 
detained  in  the  coimty  jail.  Other  allegations  of  the  plead- 
ings need  not  be  set  out.  The  sureties  on  the  bond  failed  to 
answer,  and  thereupon  a  default  was  entered  against  them. 
Under  a  written  stipulation  of  the  parties  the  cause  was  sub- 
mitted to  the  jury  for  the  assessment  of  damages,  **  subject 
to  the  decision  of  the  court  as  to  whether  a  recovery  can  be 
had  at  all." 

II.  It  appears  from  the  evidence  that  defendant  Dewell, 
as  a  justice  of  the  peace,  issued  two  executions  upon  judgments 
rendered  by  his  predecessor  in  office.  Subsequently  defend- 
ant set  aside  these  judgments  on  the  ground  that  they  were 
void  for  the  reason  that  no  notice  was  served  or  returned,  and 
no  judgments  in  fact  were  ever  rendered  by  the  justice,  the 
entries  of  what  purported  to  be  the  judgments  having  been 
made  by  a  person  other  than  the  justice  of  the  peace.  There- 
upon he  directed  plaintiff,  who  as  constable  held  the  execu- 
tions, to  return  them.  Upon  the  refusal  of  plaintiff  to  obey 
this  order,  defendant  instituted  proceedings  against  him  for 
contempt.  Notice  was  issued  requiring  the  plaintiff  to  appear 
and  purge  himsell*  of  the  alleged  contempt,  and  a  warrant 
was  also  issued  for  his  arrest,  upon  which  he  was  brought 
betbre  the  defendant.  His  reason  for  disobeying  the  order 
for  the  return  of  the  executions  being  held  insufficient  the 
defendant  rendered  a  judgment  against  him  for  a  fine  of  $5. 
The  plaintiff  afterwards  delivered  the  executions  to  the  de- 
fendant, but  lailed  to  pay  the  fine.     Thereupon  a  commit- 
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raent  was  issued  ordering  defendant's  imprisonment  until  he 
should  be  legally  discharged,  upon  which  he  was  confined  in 
the  county  jail  for  two  days. 

III.  We  will  proceed  to  state  certain  rules  and  principles 
of  law  applicable  to  the  case  before  us. 

A  justice  of  the  peace  has  cognizance  of  contempts  and 
may  punish  a  person  adjudged  guilty  thereof  by  fine  not 
exceeding  $10.     CooTe,  sections  3491,  3493. 

But  a  justice  cannot,  as  a  punishment  for  a  contempt,  com- 
mit an  offender  to  prison.  Code  §  3493.  He  may  in 
a  criminal  case  commit  the  defendant  until  the  fine  adjudged 
against  him  be  paid.  But  to  authorize  such  commitment 
the  judgment  must  so  direct     Code  §  4689. 

It  may  be  conceded  for  the  purpose  of  this  case  that  the 
provision  for  the  commitment  of  a  defendant  in  a  criminal 
case  is  applicable  to  a  case  of  contempt.  Unless  it  is  appli- 
cable there  is  no  statute  conferring  authority  upon  the  jus- 
tice to  commit  the  offender  for  nonpayment  of  a^fine. 

But  this  provision  authorizes  the  commitment  only  upon 
a  judgment  that  the  defendant  stand  committed  until  the 
fine  be  satisfied.  Code  §  4689.  Unless  there  be  such  a 
judgment  the  defendant  cannot  be  imprisoned. 

It  cannot  be  claimed  that  an  execution  may  be  issued  by 
the  justice  of  the  peace  upon  which  the  property  of  a  citizen 
may  be  seized  unless  there  be  a  judgment  authorizing  si^ch 
seizure.  It  would  be  no  answer  to  the  execution  in  such  a 
case  to  urge  .that  the  justice  has  jurisdiction  in  a  proper  case 
to  render  a  judgment  upon  which  the  execution  could  have 
issued.  The  ready  reply  to  the  objection  would  be  that  while 
he  had  jurisdiction  to  render  the  judgment  he  did  not  in 
fact  render  it,  and  the  execution  is,  therefore,  void. 

In  the  case  before  us  the  defendant  rendered  no  judgment  or 
order  requiring  the  plaintiff  to  be  committed  until  the 
fine  was  paid.  The  commitment  was  process  without  a  judg- 
ment,  and  was,  therefore,  void. 

IV.     We  need  not  inquire  whether  the  defendant  acted  as 
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a  jadicial  or  as  a  ministerial  officer  in  issuing  the  process. 
Snrely  it  cannot  be  claimed  that  as  a  judicial  officer  he  had 
jurisdiction  to  issue  the  commitment  when  there  was  no 
judgment  upon  which  to  base  it;  and  it  is  equally  plain  that, 
if  he  acted  ministerially,  he  had  no  authority  to  issue  the  war- 
rant. We  think  it  cannot  be  doubted  that  as  the  defendant 
issued  the  commitment  in  the  absence^of  a  judgment,  thus 
acting  without  authority  or  jurisdiction,  he  is  liable  to  plaint- 
iff in  this  action.  See  2  Hilliard  on  Torts,  p.  185,  and  au- 
thorites  there  cited. 

V.  The  defendants  urge  objections  to  the  introduction 
in  evidence  of  the  judgments  upon  which  the  executions  were 
issued  and  to  all  affidavits  upon  which  defendant  set  aside 
and  declared  void  the  judgment.  It  is  insisted  that  the  evi- 
dence should  have  been  excluded.  We  find  it  unnecessarv  to 
determine  the  question  thus  presented,  for  the  reason  that 
we  do  not  consider  this  evidence  in  the  view  we  take  of  the 
case.  Out*  conclusions  are  based  upon  the  absence  of  an  or- 
der or  judgment  commiting  the  plaintiff  until  the  fine  should 
be  paid.  The  entries  upon  defendant's  docket  showing  Lis 
action  in  the  contempt  matter  were  admitted  in  evidence 
without  objection.  If  we  should  conclude  that  the  evidence 
objected  to  is  incompetent  we  would  be  required  to  hold  that 
its  admission  did  not  work  prejudice  to  defendant,  and,  for 
tins  reason,  we  could  not  for  the  error  disturb  the  judgment. 

VI.  Our  conclusions  above  expressed  are  not  in  conflict 
with  JTeiike  v,  McCord^  heretofore  decided  by  this  court. 
See  55  Iowa,  378.  In  that  case  we  held  that  a  justice  of 
the  peace  who  attempts  to  enforce  an  ordinance  of  a  city, 
which  is  void  for  want  of  authority  of  the  city  to  enact 
it,  is  not  liable  as  a  trespasser.  The  distinctions  between 
that  case  and  this  are  obvious.  In  that  case  the  justice 
of  the  peace  pursued  the  forms  and  requirements  of  what 
purported  to  be  law;  in  this  case  the  defendant  acted  in 
violation  of  an  express  statute.  In  the  first  case .  he  deter- 
mined judicially  that  the  ordinance-  was  valid.    But  the  de- 
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leDdant  in  this  case  made  no  adjudication  that  tho  statute 
authorized  him  to  commit  the  defendant  in  the  absence  of  a 
judgment  or  order  to  that  effec^  an  act  which  we  have  seen 
was  in  excess  of  his  jurisdiction. 

The  foregoing  discussion  disposes  of  all  questions  in  the 
case.  It  is  our  opinion  that  the  judgment  of  the  Circuit 
Court  onght  to  be      ^ 

Affibmkd. 

A  motion  of  plaintiff  to  strike  the  evidence  from  the  rec- 
ord and  to  dismiss  the  appeal  need  not  be  considered,  in 
View  of  the  disposition  we  have  made  of  the  case. 


FOBBDBSI   y.  WaSNBB  BT  AL. 


1.  Meohanio'8  Lien:  who  is  EwmhBD  10:  implibd  covtbact  for 
i«AB0B.  One  who  performs  labor  for  a  contractor  in  the  erection  of  a 
boilding  may  establish  a  lien  against  the  building  therefor,  though  no 
expretis  contract  for  i>a7ment  was  made. 

2. * .  FOREMAK.    The  fact  that  one  who  performs  labor  on  a 

buil^ting  also  acts  as  ov^eer  of  other  workmen  will  not  defeat  his  right 
to  a  mechamc*8  lien. 

Ajs^at/rom  Union  District  Court. 
Tuesday,  June  7. 

Ttes  action  is  brought  to  recover  of  the  defendant  "Wesner 
$200,  for  labor  performed  by  plaintiff  as  a  mechanic,  and  to 
establish  as  against  the  defendant  Bell  a  mechanic's  lien  upon 
a  building  owned  by  him,  upon  which  the  work  in  question 
was  done. 

The  defendant  "Wesner  alleges  that  he  and  the  plaintiff 
were  partners  in  the  erection  of  the  building  in  question;  that 
the  contracJt  price  lacked  $600.18,  of  paying  for  the  building, 
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which  sum  defendant  has  paid,  and  that  there  is  now  due  him 
from  plaintiflf  on  this  account  $300.09. 

Tlie  defendant  Bell  answered  admitting  his  ownership  of 
the  building  and  the  real  estate  upon  which  it  is  situated, 
and  that  plaintiff  filed  his  claim  for  a  lien  and  notified  him 
thereof  as  alleged,  and  averring  that  as  to  the  other  facts  al- 
leged in  the  petition  he  has  not  knowledge  nor  information 
sufficient  to  form  a  belief.  The  cause  was  referred  to  "W.  E. 
Adams,  Esq.,  who  reported  the  facts  and  his  legal  conclusions, 
recommending  a  judgment  against  the  defendant  "Wesner  for 
the  sum  of  $192.50,  and  that  plaintiff's  mechanic's  lien  be 
established  and  foreclosed. 

The  court  overruled  the  motion  of  the  defendants  to  set 
aside  the  report  of  the  referee,  and  entered  judgment  in  ac- 
cordance with  said  report.     The  defendants  appeal. 

MoDill  <&  Sullivan^  for  appellants. 

Sarah  <&  Siffhee,  for  appellee. 

Day,  J. — I.  It  is  clearly  established  that  the  plaintiff 
performed  labor  upon  the  building  in  question.  The  princi- 
pal inquiry  is  whether  this  labor  was  performed  as  a  partner 
or  as  an  employe  of  the  defendant  Wesner.  We  have  care- 
fully  examined  the  evidence  and  the  arguments  of  counsel 
upon  this  point.  Some  portions  of  the  testimony  are  not 
fully  reconcilable  with  either  view  of  the  question.  The  de- 
fendant Wesner  alleges  the  partnership,  and  upon  him  is  the 
burden  of  establishing  it.  We  are  of  opinion  that  there  is 
not  a  preponderance  of  evidence  in  his  favor,  and  that  the 
finding  of  the  referee  is  correct.  The  facts  that  the  written 
contract  for  the  erection  of  the  building  was  executed  in  the 
name  of  Wesner  alone,  and  that  he  drew  all  the  money  upon 
the  contract,  and  borrowed  in  his  own  name  money  to  carry 
on  the  work,  are  strongly  against  the  existence  of  a  partner- 
ship. It  must,  upon  the  other  hand,  be  admitted  that  por- 
tions  of  the  testimony  tend  strongly  to  establish  a  partnershipi 
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but  not  sufficiently,  as  we  think,  to  create  a  preponderance 
in  defendant's  favor. 

II.  It  18  insisted  that,  if  no  contract  of  partnership  was 
made,  the  contract  which  the  law  implies  upon  the  part  of 

^    Wesner  to  pay  Foerder  what  his  services  were 

1.  IUBCHAKIC'8  ^   ^ 

entiiiedto^-**  reasonably  worth  will  not  support  and  justify 
t™  cuor  ?i"  thee  stablishmen  t  and  enforcement  of  a  mechanic's 
^^*  lien.     It  is  said  that  all  such  a  contract  imports 

is  that  the  labor  was  done  on  the  building,  and  this  alone  is 
not  sufficient;  there  must  also  be  proof  to  establish  the  further 
fact  that  the  labor  was  furnished  specially,  or  for  the  purpose  of 
being  used  for  or  about  the  building.  Citing  Cotea  <&  Dames 
v.  Shorey^  8  Iowa,  416.  But  where  labor  is  done  upon  a 
building  it  is  impossible  that  it  could  have  been  done  for  the 
purpose  of  being  used  elsewhere,  so  that  proof  of  the  per- 
formance of  the  labor  is  proof  that  it  was  furnished  for  the 
purpose  of  being  used  for  or  about  the  building.  The  case 
is  a  very  diflferent  one  from  the  furnishing  of  materials,  which, 
although  used  in  the  erection  of  a  building,  may  not  have 
been  sold  for  that  purpose.  That  a  mechanic's  lien  may  be 
enforced  upon  an  implied  contract  was  held  by  this  court  in 
Neilson^  Benton  <&  O^Donnel  v.  Ths  Iowa  Eastern  H. 
Co.y  51  Iowa,  184. 

III.  The  plaintiff  had  charge  of  the  hands  employed  upon 
the  brick  work  of  the  building,  and,  in  addition  to  the  per- 
2, ; .  formance  of  actual  labor,  he  acted  as  overseer  or 

foreman.  foreman.  It  is  claimed  that  for  his  services  as  over- 
seer or  foreman  he  is  not  entitled  to  a  lien,  and  that,  as  there 
is  no  proof  of  the  value  of  his  services  except  in  gross,  he 
can  have  no  lien  for  any  portion  of  his  services.  We  need 
not  determine  whether  a  mere  overseer  would  be  entitled  to  a 
lien.  We  feel  satisfied  that  the  plaintiff  should  not  be  denied 
a  lien  merely  from  the  fact  that,  in  addition  to  the  perform- 
ance of  labor,  he  acted  as  an  overseer. 

We  are  of  opinion  that  the  judgment  of  the  court  is  right. 

Affirmed. 
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Kbumweidb  bt  al.  y.  Sohbokdeb  £T  AL. 

1.  Justioe  of  the  peace:  jubisdictiov:  landlord  and  tbnakt.  A 
justice  of  the  peace  has  no  juErisdiction  to  render  a  judgment  of  remoTal 
against  a  lessor  to  put  his  lessee  in  possession. 

TtJESUAT,  JUNB  7. 

Appeal  from  Brem&r  Distrid  CovH. 

Action  for  an  injunction  to  restrain  the  execution  of  a 
warrant  of  removal  from  premises  alleged  by  plaintiffs  to  con- 
stitute their  homestead.  The  injunction  was  granted,  and 
afterwards  a  motion  was  made  to  dissolve  the  same,  which 
motion  was  overruled.  From  the  order  overruling  the  mo- 
tion the  defendants  appeal. 

Jf.  E,  BiUinga  <&  Co.  for  appellants. 

-4.  F.  Browriy  for  appellee. 

Adams^  Cit.  J. — ^The  warrant  or  order  of  removal  was 
granted  by  the  defendant  Stephenson  as  justice  of  the  peace. 

In  the  action  in  which  the  judgment  was  obtained  upon 
which  the  order  was  issued,  Scliroeder  claimed  that  the  plaint- 
tiff,  Fred  Krumweide,  leased  the  premises  to  him  and  after- 
wards refused  to  give  possession,  at  least  so  far  as  the  dwell- 
ing house  on  the  premises  is  concerned.  Mrs.  Krumweide, 
wife  of  Fred  Krumweide,  who  is  joined  as  plaintiff  herein, 
was  not  a  party  to  the  lease  or  to  the  action  in  which  the 
judgment  of  removal  was  obtained.  "We  do  not,  however, 
deem  this  fact  material,  for  it  appears  to  us  that  the  justice 
had  no  jurisdiction  to  render  a  judgment  of  removal  even 
against  her  husband.  It  may  have  been  supposed  that  the 
action  was  one  for  forcible  entry  or  detention  of  real  property, 
but  it  was  not  snch  action.     The  statute  makes  no  provision 
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whereby  a  leasee  can  maintain  sncfa  action  against  the  lessor. 
We  think  that  the  jndgment  of  removal  was  void  and  the 
execation  (d  the  order  isstied  thereon  prop^lj  restrained. 

I  Affibhed. 


[56    1611 

Wood  v.  Pobteb.  \^Lm 

1.  Bvidenoe:  to  bstablish  FBAim:  dborbb  of  pboof.    A  prepon- 

deraaoe  of  evidenee,  only,  is  required  in  a  ciyfl  action  to  estaUish  tiie 

making  of  ftandnlent   representations.    Following  Welch  9.  Jugm-  < 

heimer^  P*  11*  cMte, 

2.  Practice :  ihstructions:  Assmcpnoir  of  facts.    It  is  competent  fair 

the  court  to  aesnme,  as  a  basis  for  instmction  to  the  jury,  the  ex- 
istence of  flEu^ts  which  are  admitted  or  established  by  uncontradicted 
eridence,  and  unless  the  eonttaiy  is  shown,  it  will  be  preeomed  that 
tacts  so  assumed  are  thus  established. 

Appeal  from  Appanoose  CirotiU  Court. 

Wedubsday,  Jitnb  8. 

Action  at  law.  The  pleadings  and  facts  of  the  case,  so  fto* 
as  thej  are  necessary  to  be  stated  for  a  proper  understanding 
of  the  points  ruled,  sufficiently  appear  in  the  opinion.  There 
was  a  trial  to  a  jury  and  a  verdict  and  judgment  for  de- 
fendant    Plaintiff  appeals. 

•T.  O.  Co€^j  for  appellant 

TanneMU  <&  Fee^  for  i^pellee. 

BsoK,  J. — The  petition  alleges  that  plaintiff's  wife  cnr- 
ployed  defendant,  who  is  an  attorney  at  law,  to  proseculje 
against  her  husband  an  action  for  a  divorce  and  alimony; 
that  in  pursuance  of  his  empjoyment  defendant  did  com- 
mence such  an  action  and  that  plaintiff  and  his  wife,  soon  af- 
ter the  commencement  of  the  suit,  settled  all  differences  be* 
YoL,  LVI— 11. 
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tween  them  and  became  reconciled  to  each  other  and  were  de- 
sirous to  have  the  action  for  divorce  dismissed.  Thereupon 
plaintiff  called  upon  defendant,  who  had  been  counsel  for  both 
plaintiff  and  his  wife,  after  the  commencement  of  the  divorce 
suit,  for  the  purpose  of  having  the  suit  dismissed  and  paying 
the  costs  therein,  when  defendant  informed  plaintiff  that 
the  court  had  ordered  him  to  pay  into  court  the  sum  of  $208,- 
60  as  costs  and  alimony  and  the  cause  could  not  be  dismissed 
until  that  amount  had  been  paid.  It  is  alleged  that  these 
representations  were  false  and  made  for  the  purpose  of  de- 
firauding  plaintiff,  who,  relying  thereon,  did  pay  defendant 
the  sum  of  $65  in  cash  and  executed  to  him  a  promissory 
note  for  the  further  sum  of  $93.50,  which  defendant  trans- 
ferred before  maturity  to  a  bank,  having  no  notice  of  the  fraud 
of  defendant  in  obtaining  the  paper.  The  defendant  in  his  an- 
swer denies  all  the  allegations  of  the  petition. 

II.  The  court  instructed  the  jury  that,  to  authorize  them 
to  find  for  plaintiff,  they  must  be  satisfied  beyond  a  reasonable 
1.  BviDBNCB-  ^^^^^  *^**  tte  representations  alleged  were  made 

i?a?d**^de-  ^y  defendant;  that  they  were  false  and  that  de- 
gree of  proot  fendant  knew  them  to  be  false;  applying  to  the 
case  the  rule  of  Barton  v.  ThompBon^  46  Iowa,  30.  This 
case  we  have  overruled  in  Welch  v.  Jugenheimer^  p.  llj  ante^ 
and  the  rule  therein  announced  is  no  longer  recognized  by 
this  court.  The  instruction,  therefore,  must  be  now  regarded 
as  erroneous. 

III.  The  court  instructed  the  jury  that  defendant  was  not 
the  attorney  of  plaintiff  in  the  divorce  suit,  but  was  the  attor- 
ney of  the  plaintifi^s  wife.     This   instruction  is 

iSSSption  *  *^®  ground  of  an  objection  urged  by  plaintiff. 
of  lacts.  While  it  is  not  competent  for  the  court  to  instruct 
the  jury  upon  the  facts  of  the  case,  yet  if  a  material  fact  is  ad- 
mitted or  proved  without  confiict  in  the  evidence,  no  preju- 
dice can  result  from  the  court  stating  the  fact  as  established, 
or  that  it  should  be  regarded  as  established  by  the  jury.  We 
have  not  the  evidence  before  us,  and  therefore  cannot  qucs- 
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tion  tbe  fact  stated  in  the  instruction  complained  of,  but,  on 
the  contrary,  we  must  presume  that  the  statement  was  made 
upon  the  admission  of  the  parties  or  upon  uncontradicted  ev- 
idence. For  the  error  in  the  first  instruction,  the  judgment 
of  the  Circuit  Oourt  is 

Bevebsbd. 


Pbtrie  v.  Boyle  bt  al. 


1.  Praotioe:  tsrdict:  burob  without  pbbjudicb.  A  party  is  not  de* 
prived  9f  his  right  to  a  jadgment  on  the  verdict  of  a  jury  in  his  favor  hj 
the  fact  that  special  interrogatories  were  erroneously  submitted  to  the 
jury  by  the  court,  where  the  answers  to  such  interrogatories  in  na  man- 
ner ocmflict  with  the  geneilal  verdict,  and  their  submission  could  not  have 
been  pr^'ndicial. 

Appeal  from  Clarke  Circuit  Cawrt, 

Wednesday,  June  8. 

There  are  three  counts  in  the  petition*  The  first  seeks  to  re- 
cover under  a  contract  made  in  1865,  whereby  the  plmntiff  per- 
formed labor  for  the  defendant  until  1878,  for  a  specified  com- 
pensation. The  second  count  alleged  the  plaintiff  had  worked 
for  the  defendants  from  1865  to  1878,  and  that  she  was  entitled 
to  recover  what  her  services  were  reasonably  worth.  The 
third  count  need  not  be  set  out  The  answer  consisted  of  a 
general  denial  and  certain  special  defenses,  which  it  is  imnec- 
essary  to  state  at  length. 

There  was  a  trial  by  jury,  and  certain  special  interroga- 
tories were  submitted  to  them.  The  general  verdict  was  in 
favor  of  the  plaintiff  for  three  hundred  dollars.  The  plaintiff 
moved  for  judgment  and  the  defendant  for  a  new  trial.  The 
latter  was  sustained  and  the  plaintiff  appeals. 

Stuart  JSro8,  and  Zikee  <&  Cherry^  for  appellant- 

M.  Z,  Temjsle  and  Henry  StwerSy  for  appellees. 


156 

8» 


1614  SUPREME  COURT  OF  IOWA, 

Fetiie  v.  Boyle. 

Seevebs,  J. — ^The  special  interirogatories  were  subfiiitted  to 
the  jary  ou  motioa  of  the  eourt,  at  the  time  the  inBtmctions 
were  given^  and  were  as  follows: 

<'l.  Did  the  plaiixtiff,  after  ^e  beeanze  IS  years  of  age, 
request  to  leave  the  employ  of  the  de&iMiaBts  and  marry  ^ 
suitable  man  to  whom  she  was  at  that  time  engaged,  and  who 
wished  to  marry  her;  and  if  after  so  expressing  herself,  did 
she  still  remain  at  the  request  and  solicitation  of  the  defend- 
ants and  work  f6r  them  until  she  finally  got  married? 

Answer — ^Yes.    .  . 

"  2.  How  long  did  plaintiff  work  for  defendants  after  dticlk 
'request  to  leave  (if  she  made  such  request),  referred  -to  in  ]^rior 
interrogatory? 

^  Answer — About  three  years. 

"  3.  What  was  plaintiff's  labor  reasonably  worth  during  the 
time  she  stayed  with  defendants,  referred  to  in  the  two  prior 
questions? 

"  Answer — Three  Hundred  Dollars." 

A  new  trial  was  granted  on  motion  of  the  defendants^  on 
the  B(Ae  ground  the  court  had  erred  in  submitting  the  interrog- 
atories to  the  jury.  The  grounds  upon  which  the  court  pro^ 
ceeded  are  not  stated  in  the  abstract,  but  we  are  advised  by 
•ounael  for  the  appellees  the  interrogatories  were  not  sub- 
initted  to  them  before  the  "  argument  to  the  jury  was  com- 
menced, "  and  therefore  the  new  trial  was  granted. 

The  Code  provides  the  jury  "  may  be  required  by  the  court, 
and  must  be  so  required  on  the  request  of  any  party  to  the 
action,  to  find  specially  upon  any  particular  questions  of  fact, 
to  be  stat^  to  them  in  writing,  which  questions  of  fact  shall 
be  submitted  to  the  attorneys  of  the  adverse  party,  before  the 
aargamemt  is  commenced.     Code,  §  2808. 

It  is  clear,  when  interrogatories  are  propounded  at  the  In- 
stance of  one  party,  they  must  be  submitted  to  the  adverse 
party,  before  the  argument  is  commenced.  But  is  this  so 
when  they  are  submitted  on  motion  of  the  court;  in  such  case, 
can  it  be  said  there  is  an  adverse  party>  or  should  the  statute 
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be  SO  construed  as  to  permit  the  court  in  the  furtherance  of 
justice  to  submit  special  interrogatories  to  the  jury,  without 
submitting  them  to  either  party?  It  not  being  necessary  to 
determine  this  question,  w^  pass  it. 

The  petition  claimed  to  recover  a  reasonable  compensation 
for  labor,. done  during  the  period  from  1865  to  1878.  The 
!«.  -  special  interrogatories  are  confined  to  a  portion 
jw^itLo^  only  of  that  time,  and  the  jury  have  found  in  their 
prejudice.  answers  thereto  that  the  plaintiff  worked  for  the 
defendants  for  three  years,  at  their  request,  and  that  a  reason- 
able compensation  therefor  was  three  hundred  dollars*  As 
the  general  yerdict  was  for  the  same  amount,  it  is  evident  the 
general  and  special  verdicts  do  not  conflict,  but  are  strictly  in 
accord  with  each  other,  and  are,  without  doubt,  bnsed  on  the 
iame  thing. 

Conceding  the  special  interrogatories  were  improperly  sub- 
mitted to  the  jury,  can  it  be  said  the  defendants  were  preju- 
diced? It  cannot  be  presumed  the  jury  were  influenced  in 
finding  the  general  verdict,  because  of  the  submission  of  the 
special  interrogatories.  The  plaintiff  was  entitled  to  judg- 
ment on  the  general  verdict,  and  the  special  verdict  does  not 
take  away  or  affect  such  right,  nor  in  our  opinion  oan  it  be 
flaid  the  defendants  have  been  in  any  manner  prejudiced.  It 
is  said  the  interro^gatcOries  are  misleading  and  do  not  call  for 
ultimate  facts.  Hiis  may  be  admitted,  but  as  the  plaintifi'B 
right  to  judgment  on  the  general  verdict  is  in  no  manner  aid- 
ed, or  adversely,  affected  thereby,  it  <^annot  be  said  they  wer^ 
prejudiciid. 

We  have  noticed  all  that  has  been  said  by  counsel  for  the  ap- 
pellee in  their  argument,  but,  notwithstanding  what  is  said,  be- 
lieve the  case  to  have  been  fairly  and  folly  presented  to  the 
jury,  that  they  were  fully  warranted,  under  the  evidence,  in 
finding  the  general  verdict,  and  that  the  court  erred  in  set- , 

ting  it  aside* 

<  Bevbbsbix 
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Habt  V.  Thb  0.,  K  I.  &  P.  R.  Oo. 

56    ltt6 

\Yi  ^l  Same  v.  Same. 

118    380 

1^  2^         1.  Bailroada:  kbqliobmob:  signals  at  OBOssiNas.    In  actions  to  le- 
M  I6a|  oorer  for  injuries  received  by  the  plaintiffs,  by  reason  of  ihe  frightening 

of  the  team  they  were  driying,  caused  by  the  sudden  opening  of  the  es- 
cape valves  of  an  engine  attached  to  one  of  detendant  *s  trains,  standing 
at  a  public  crossing,  it  was  held  that  the  fisuA  that  the  defendant  did  not 
provide  a  flagman  at  the  crossing,  or  give  other  signals  to  warn  the 
plaintiffs  of  the  movements  of  the  engine,  should  be  considered  in  de- 
termining the  question  of  the  defendant's  negligence,  such  signals  be- 
ing required  not  alone  to  prevent  collisions,  but  to  enable  travelers  upon 
the  highway  to  guard  against  other  accidents  as  well. 

2. : : .    The  defendant,  in  tiie  use  of  its  road,  was  bound 

to  exercise  reasonable  care  and  diligence  to  prevent  iiguiy  to  the  persons 
and  property  of  those  lawfully  using  the  highway,  and  whether  it  did  so 
or  not  was  a  question  for  the  jury,  under  all  the  evidence. 

Appeal  froofa  Polk  Cirouit  Court. 

Wednesday,  June  8. 

The  plaintiff  Loaisa  A.  Hart  claims  of  the  defendant  ten 
thousand  dollars,  on  account  of  injuries  alleged  to  have  been 
sustained  through  the  defendant's  negligence.  The  plaintiff 
John  P.  Hart  claims  fifteen  thousand  dollars,  on  account  of 
injuries  alleged  to  have  been  sustained  in  like  manner. 

By  agreement  of  counsel,  the  causes  wei'e  tried  together. 
The  petitions  of  plaintiffs  allege  in  substance  that'  they  sus- 
tained the  injuries  of  which  they  complain  whilst  attempting 
to  cross  the  line  of  the  defendant's  road  on  Fit1;h  Street  in 
West  Des  Moines;  that  the  defendant  did  not  have  any  flag- 
man or  watchman  at  said  crossing,  or  do  any  act  or  take  any 
precaution  to  warn  travelers  not  to  crosd,  or  give  them  warn- 
ing of  danger;  that  the  defendant's  train  and  engine  stood 
upon  its  track  east  of  Fifth  Street,  and  within  fifteen  or  twen- 
ty feet  of  the  beaten  line  of  Fifth  Street,  where  it  crosses  the 
railroad  track;  that  the  plaintiffs  drove  along  Fifth  Street  and 
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were  just  crossing  the  defendant's  track  within  fifteen  or 
twenty  feet  of  the  head  of  the  defendant's  engine,  when  the 
defendant  negligently,  and  without  any  notice  of  its  intention 
to  do  BO,  caused  the  drip-cocks  and  valves  on  said  engine  to 
be  opened  and  the  steam  and  water  to  escape  therefrom  with 
a  loud  noise,  and  n^ligently  permitted  the  bell  on  said  en- 
gine to  be  rung,  whereby  the  horses  became  frightened  and 
unmanageable  and  overturned  the  buggy,  throwing  the  plain- 
tiffs to  the  ground  and  severely  injuring  them.  The  causes 
were  tried  to  a  jury,  and  a  verdict  in  each  case  was  returned 
for  the  defendant  The  plaintiffs  appeal  The  material  facts 
are  stated  in  the  opinion. 

Smith  (&  Baylies^  for  appellants. 
Wright^  Gatch  <&  Wright,  for  appellee. 

Day,  J. — The  evidence  tends  to  establish  the  following 
facts:  The  plaintiffs,  John  P.  Hart  and  Louisa  A.,  his  wife, 
left  their  home  in  Warren  county,  on  the  morning  of  Janu- 
ary 29th,  1878,  arrived  in  Des  Moines  before  noon  of  the 
same  day,  and  stopped  with  friends  at  the  north-west  comer 
of  Fourth  and  Elm  streets.  They  were  traveling  in  a  two- 
seated,  open  buggy,  drawn  by  a  pair  of  gentle  horses.  The 
place  where  they  stopped  is  two  blocks  south  of  Vine  Street, 
on  which  are  the  principal  tracks  of  the  C.  R.  I.  &  P.  Eailroad. 
Between  three  and  four  o'clock  in  the  afternoon  of  the  same 
day  they  resumed  their  journey,  to  visit  relatives  some  miles 
north  of  Des  Moines.  They  drove  up  Fourth  Street,  crossed 
the  Valley  railroad  on  Market  Street,  and  when  nearing  Vine 
Street  found  the  Fourth  Street  crossing  blocked  by  a  train  of 
cars  standing  across  it  They  then  turned  west  through  the 
alley  in  the  middle  of  the  block  to  Fifth  Street,  striking  Fifth 
Street  about  one  hundred  and  forty  feet  south  of  Vine  Street. 
When  they  came  upon  Fifth  Street  they  saw  defendant's  en- 
gine standing  upon  one  of  the  five  tracks  on  Vine  Street,  ^/o- 
ing  west  and  with  its  front  about  at  the  sidewalk  on  the  east 
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side  of  Fifth  Street,  wliere  it  had  been  standing  for  about 
twenty  minutes.  Plaintiffs  had  been  informed  that  the  train 
oo  the  Winterset  and  Indianola  branch  of  said  road  was  in 
the  habit  of  lying  there  for  some  time  preceding  its  depu*ture, 
and  that  when  about  ready  to  go  out  it  was  backed  down 
east  to  the  depot  between  liiird  and  Fourth  Streets.  The 
^igine  was  apparently  attached  to  a  train  lying  in  its  rear. 
There  was  no  flagman  at  the  station,  nor  were  any  other 
means  provided  to  give  warning  of  danger.  The  plaintiffs 
looked  and  listened  for  a  aign  or  signal  of  motion  or  danger, 
and  neither  seeing  nor  hearing  any,  they  proceeded  to  drive 
across  the  street.  Just  as  their  team  had  arrived  at  the  street 
crossing,  and  as  it  was  about  to  step  upon  the  first  railroad 
track  on  Vine  Street,  the  steam  was  let  off  the  engine,  the 
bell  was  rung  and  th^  engine  began  to  back.  The  noise  fright- 
ened the  horses  and  they  immediately  backed,  cramped,  turned 
imd  upset  the  buggy,  by  which  plaintiffs  were  thrown  upon 
the  ground  and  both  seriously  injured. 

When  an  engine  has  been  standing  for  some  time,  water 
fi>rms  in  the  cylinder  from  the  condensation  of  steam,  and  it 
is  usual,  and  considered  necessary  for  the  safety  of  the  engine, 
for  the  engineer  to  open  the  cocks  under  the  cylinder  and  ex- 
]^1  the  water  before  starting  the  engine. 
I.  The  court  instructed  the  jury  as  follows: 
*<10.  It  is  alleged  in  plaintiffs'  petition  that  defendant 
fkiled  and  neglected  to  provide  a  flagman  at  this  crossing. 
There  is  no  statute  in  this  State  requiring  railroad  companies 
to  have  flagmen  at  street  crossings,  and  at  common  law  it  is 
only  required  that  defendant  shall  have  flagmen  at  crossings 
very  much  used,  to  warn  persons  about  to.  cross  the  track  of 
the  approach  of  engines  and  oars  thereto,  and  to  prevent  coU 
Usion,  by  persons  on  the  highway,  with  such  moving  engines 
and  cars,  and  failure  to  have  a  flagman  at  the  crossing  is  im-  • 
material  in  this  case,  and  not  to  be  considered  by  you,  unless 
you  believe  from  the  evidence  that  such  engine  was  approach- 
ing, or  about  to  approach,  toward  said  crossing." 
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"  13.  If,  in  the  testimony,  yon  find  no  evidence  as  to  what 
vould  be  the  duty  of  a  flagman,  then  yon  cannot  preRume 
what  such  duties  would  be,  and  in  the  absence  of  testimony 
as  to  his  duties,  the  want  of  a  flagman  would  be  taken  o\it  of 
your  consideration,  and  would  not  be  proper  for  you  to  take 
into  account  in  making  your  conclusion  as  to  defendant's  neg- 
ligence.'' 

1.  These  instructions  are  inconsistent,  and  for  that  rea- 
son erroneous.  The  tenth  instruction  directs  the  jury  as  a 
matter  of  law  that  the  duty  of  a  flagman  is  to  warn  persons 
about  to  cross  the  track  of  the  approach  of  ^engines,  and  to 
prevent  collisions  by  persons  in  the  highway  with  such  mov- 
ing engines  and  cars.  The  thirteenth  instruction,  in  efiect 
directs  the  jury  that  the  duty  of  a  flagman  is  a  matter  of  fact, 
to  be  determined  from  the  testimony,  and  that  in  the  absence 
of  testimony  on  the  subject  they  cannot  determine  what  the 
duty  of  a  flagman  is.  The  conflict  between  the  instructions 
is  apparent. 

2*  These  instructions  are  not  only  conflicting,  but  they  are 
both  positively  erroneous,  to  the  prejudice  of  the  appellants. 
,  «,,^„^,^^    The  case  of  No^^ton  v.  EoBtem  Bmlroad  Com- 

k  BAILB0AD8 : 

gegujence :  jpavA/^  113  Mass.,  366,  is  directly  in  point.  In  that 
crossings.  ^^^  ^^  plaiutifi^  ofifered  to  prove  that  he  was  rid- 
ing in  a  wagon  drawn  by  a  hoi'se  on  a  highway  crossed  by  the 
defendant's  track  at  grade;  that  when  he  liad  approached  with- 
in thirty-six  feet  of  the  track  a  train  of  cars  passed  over  the 
crossing  and  frightened  the  horse,  causing  him  to  kick  and 
break  the  plaintiff's  leg;  that  there  was  no  flagman  near  the 
crossing,  and  no  flag  was  shown,  bell  rung  or  whistle  sounded 
to  indicate  the  approach  of  the  train,  though  there  was  a  flag 
station  there,  and  a  flagman  was  accustomed  to  display  a  flag 
there  to  warn  travelers  of  the  approach  of  the  train.  The 
court  rejected  this  and  other  evidence  offered  by  th©.  plaintiff, 
ajad  ruled  that  the  facts  if  proved  would  not  support  the  ac- 
tion. The  statute  required  the  ringing  of  a  bell  and  the 
sounding  of  a  whistle,  but  did  not  require  the  employment  of 
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a  flagman.  The  defendants  insisted  that  even  if  they  neglect- 
ed the  statutory  signals  of  ringing  the  bell  and  sounding  the 
whistle  they  would  not  be  liable,  because  such  signals  are  In- 
tended to  protect  travelers  at  highway  crossings  from  actual 
collision  only,  or  at  most  from  taking  a  position  involving  im- 
minent danger  of  collision. 

The  court,  after  holding  that  the  signals  provided  by  stat- 
ute cannot  be  limited  as  claimed,  proceeded  to  consider  the 
evidence  offered  of  the  absence  of  a  flagman  as  follows:  "Evi- 
dence was  offered  by  the  plaintiff  tending  to  show  that  the  de- 
fendants had  failed  to  take  precautions,  other  than  those  ex- 
pressly required  by  statute,  in  announcing  their  approach  to 
the  crossing  (such  as  were  proper  and  such  as  they  had  ac- 
customed travelers  on  its  highway  to  expect),  which  was  ex- 
cluded by  the  court,  the  plaintiff  not  having  been  exposed  by 
neglect  of  them  to  collision  or  any  danger  thereof.  That ' 
mere  compliance  with  statutory  requirements  will  not  absolve 
the  railroad  corporations  from  any  duties  they  were  under  be- 
foi*e,  or  excuse  them  from  taking  other  reasonable  precaution- 
ary measures  when  their  trains  are  crossing  or  about  to  cross 
a  highway,  is  well  settled.  In  case  of  collision,  it  is  for  the 
jury  to  say  whether  such  measures  have  been  adopted,  and 
whether  under  the  circumstances  of  the  case  the  railroad  cor- 
poration has  used  reasonable  care  to  prevent  it  Bradley  v. 
Boston  <&  Mains  Railroad^  2  Cush.,  639;  lAnfield  'o.  Old 
Colony  Railroad  Company^  10  Gush.,  562.  Tlie  reasons 
upon  which  we  have  held  that  the  statutory  requirements  are 
not  intended  for  the  purpose  of  guarding  against  collision 
only,  at  crossings  of  the  highway  made  at  grade,  compel  us 
also  to  hold  that  the  obligation  to  take  such  other  reasonable 
precautions,  at  such  points,  as  are  required  for  the  safety  of  the 
traveler  upon  the  highway,  is  one  which  is  due  to  him,  not 
only  for  this  purpose,  but  also  for  that  of  protecting  him,  or 
of  enabling  him  in  the  exercise  of  reasonable  care  to  protect 
himself,  in  approaching  the  crossing,  from  the  danger  of  alarm 
to  the  animals  he  is  driving.     The  evidence  upon  this  sub- 
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ject,  which  was  excluded  by  the  learned  judge  who  presided, 
should  therefore  have  been  admitted." 

The  evidence  here  referred  to,  and  which  was  rejected,  was 
evidence  that  there  was  no  flagman  at  the  crossing  to  give 
warning  of  an  approaching  train.  No  proof  was  offered  of 
the  duties  of  a  flagman.  The  conrt  held,  as  a  matter  of  law, 
that  it  is  the  duty  of  a  flagman,  not  only  to  warn  against  col- 
lisions, but  also  to  give  such  warning  as  will  enable  a  traveler 
approaching  a  crossing,  in  the  exercise  of  reasonable  care,  to^ 
protect  himself  from  the  danger  of  alarm  to  the  animals  he  is 
driving.  This  case,  we  think,  announces  the  correct  rule.  It 
follows  that  both  of  the  instructions  we  are  considering  are  er- 
roneous.    . 

II.     The  court  further  instructed  the  jury  as  follows: 
"  If  you  believe  from  the  evidence  that  the  noises  made  up- 
on defendant's  engine,  of  which  the  plaintiffs  complain,  were 

^ . .  such  as  are  usually  made  in  putting  in  motion  an 

'  engine,  and  that  they  were  necessary  to  the  pru- 

dent movement  thereof,  bSth  with  respect  to  persons  who 
might  be  in  the  way  of  such  moving  train  and  to  the  safety 
of  the  engine  and  its  parts,  then  defendant  was  under  no  ob- 
ligation to  notify  plaintiffs  of  such  intended  movement  or  noise, 
either  by  flagmen  or  otherwise,  and  failure  to  do  so  would  not 
render  defendant  liable  in  this  action. "  The  giving  of  this 
instruction  is  assigned  as  error.  The  defendant  had  a  right 
to  move  its  trains  upon  its  track.  The  plaintiff  had  an  equal 
right  to  cross  the  defendant's  track  at  the  street  crossing. 
Both  of  these  rights  cannot  be  exercised  in  an  absolute  and 
unrestricted  manner.  The  right  of  each  party  is  qualified 
and  abridged  to  some  extent  by  the  right  of  the  other.  The 
right  of  each  party  must  be  exercised  with  a  view  to  the  right 
of  the  other,  and  in  such  manner  as  not  unreasonably  to  in- 
terfere with  it.  Now  to  say  as  matter  of  law  that  the  de- 
fendant was  under  no  obligation,  by  flagmen  or  otherwise,  to 
notify  the  plaintiff  of  an  intended  movement  and  noise  in 
the  exercise  of  its  right,  amounts  to  no  less  than*  sajdng  as 
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matter  of  law  that  the  rights  of  defendant  are  paramount,  and. 
may  be  exercised  without  regard  to  the  rights  of  the  plaintifb. 
Whether  the  defendants  were  under  obligations  to  notify  the 
plaintifis  of  an  intended  noise  and  movement  cannot  be  de- 
termined as  a  matter  of  law,  but  is  a  question  of  fact,  to  be 
determined  from  all  the  surrounding  circumstances.  If  the 
noise  and  movement  were  likely  to  be  attended  with  danger 
to  the  plaintiffs,  then  it  was  the  duty  of  the  defendant  to  ex- 
ercise reasonable  and  ordinary  care  to  prevent  injury.  And, 
if  the  exercise  of  such  reasonable  and  ordinary  care  under  the 
circumstances  would  require  notice  in  some  manner  to  the 
plaintiffs,  then  it  was  the  duty  of  the  defendant,  as  a  matter  of 
law,  to  give  such  notice.  The  true  doctrine  upon  this  sub- 
ject is  stated  in  Pennsylvania  Railroad  Company  v.  Bamett^ 
69  Penn.  St.,  259.  In  that  case  the  plaintiff  was  driving  over  a 
bridge  which  crossed  the  defendant's  railroad  nineteen  feet  above 
the  track.  Whilst  the  plaintiff  was  tipon  the  bridge,  the  defend- 
ant's express  passenger  train  from  Philadelphia  going  west 
passed  under  it,  whistling  as  it  passed,  at  which  plaintiff's 
horses  took  fright  and  ran  away,  overturning  the  carriage; 
throwing  him  out,  injuring  him  seriously  and  permanently. 
In  affirming  the  judgment  for  the  plaintiff,  the  court  say: 
« It  is  as  clearly  the  duty  of  a  railroad  company,  as  it  is  of  a 
natural  person,  to  exercise  its  rights  with  a  considerate  and 
prudent  regard  for  the  rights  and  safety  of  others,  and  for  in- 
juries occasioned  by  negligence  both  are  equally  j^sponsible. 
Nor  is  it  any  excuse  or  justification  that  the  act  occasioning 
the  injury  was  in  itself  lawful,  or  that  it  was  done  in  the  ex- 
ercise of  a  lawful  right,  if  the  injury  arose  from  the  negligent 
manner  in  which  it  was  done.  If  there  was  no  danger  to  tho 
persons  and  property  of  those  who  might  be  traveling  along 
the  public  road  in  running  its  trains  without  giving  any  no- 
tice of  their  approach  to  the  bridge,  then  the  comimny  is  not 
chargeable  with  negligence  in  not  giving  it.  But  if  danger 
might  be  reasonably  apprehended,  it  was  the  duty  of  the  com- 
pany to  give  some  notice  or  warning,  in  order  that  it  might 
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be  avoided.  If  it  would  have  been  negligence  in  the  plaintiff 
to  drive  upon  the  bridge  just  as  the  train  was  about  to  pass 
under  it,  had  he  been  aware  of  its  approach,  then  he  was  en* 
titled  to  notice,  and  it  was  the  duty  of  the  company  to  give 
it.  Whether,  ttierefore,  the  company  exercised  proper  care 
and  diligence  in  running  the  train  in  order  to  prevent  ii\jury 
to  the  persons  and  property  of  those  who  were  lawfully  on 
the  puhlic  road,  and  in  the  vicinity  of  the  crossing,  was  a 
question  for  the  jury."  See  also  Hill  v.  Portland  ds 
Bochester  if.  JS.  Co.y  55  Me.,  488;  Norton  v.  Eastern  EaU^ 
roadj  lia  Mass.,  366;  Toledo^  Wabash  c&  Western  JSaUwof 
Co.  V.  JETarman^  47  Illinois,  298;  The  Manchester  Railway 
Co.  V.  FullaHon,  14  0.  B.,  N.  a,  68. 

The  appellee  cites  and  relies  upon  Fa/m  v.  Boston  <& 
Lowell  Railway  Co.y  114  Mass.,  350.  In  that  case  the 
plaintiff  was  passing  along  a  highway  under  a  railroad  bridge. 
The  decision  was  based  expressly  upon  the  ground  that,  as 
the  railroad  crossed  the  highway  by  a  bridge,  it  had  no  rights 
in  the  highway,  and  consequently  the  same  duties  are  not 
imposed  upon  it  that  are  imposed  when  it  passes  over  the 
highway  itself  in  common  with  the  traveler.  That  a  differ- 
ent-conclusion would  have  been  reached  if  the  railroad  had 
crossed  the  highway  at  grade,  as  in  this  case,  is  evident  from 
Norton  V.  Eastern  Railroad  Co.^  sujpra.  The  court  erred 
in  giving  this  instruction.  The  foregoing  discussion  suffi- 
ciently indicates  our  view  of  the  rights  of  the  parties,  with- 
out a  further  consideration  of  the  errors  assigned. 

Revebsed. 

ON  fiEHEABHTO-. 

Day,  J.— a  petition  for  a  rehearing  was  filed  in  the  foregoing 
case,  in  which  the  opinion  is  assailed  with  much  earnestness 
and  vigor.  Some  of  the  positions  taken  in  the.  petition  for  a 
rehearing  seem  to  merit  and  require  notice  in  a  supplemental 
opinion. 

L     It  is  said  that  the  doctrine  of  the  10th  instruction  con- 
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sidered  in  the  foregoing  opinion  is  '^tliis  and  no  more:  that 
it  was  not  our  duty  to  have  a  flagman  to  give  warning  of 
other  than  trains  approaching  or  about  to  approach  a  cross- 
ing; and  that  the  duty  to  have  one  then,  even,  resulted  from 
the  common  law,  and  not  from  any  statutory  obligation.** 
It  is  claimed  that  this  is  the  law,  and  that  no  one  does,  or 
can,  deny  it.  It  is  very  evident,  however,  from  the  branch  of 
the  opinion  devoted  to  this  instruction,  that  this  is  not  the 
question  with  which  it  deals.  The  instruction  goes  further 
than  as  set  out  above,  and  directs  that  at  common  law  it  is 
"  only  required  that  defendant  shall  have  flagmen  at  crossings 
*  *  *  *  to  warn  persons  about  to  cross  the 
track  of  the  approach  of  engines  and  cars  thereto,  wnd  to 
prevent  collision,  hy  persons  on  the  highway  with  srich  mov- 
ing engines  and  cars?^  It  is  the  portion  of  this  instruction 
which  limits  the  duties  of  flagmen  to  the  preventing  of  col- 
lisions by  persons  on  the  highway  with  moving  engines  and 
cars  that  we  considered  and  condemned  m,  the  foregoing 
opinion.  Hence  we  cited  a  case  in  which  the  injured  person 
approached  no  nearer  than  thirty-six  feet  to  the  defendant's 
track,  when  he  was  injured,  not  by  collision,  but  by  the 
kick  of  his  horse,  frightened  by  a  moving  train,  and  in  which 
it  was  held  that  the  duty  of  a  flagman  extends  to  the  giving 
of  warning  which  would  have  enabled  him  to  protect  him- 
self from  such  injury. 

II.  It  is  claimed  that  in  none  of  the  cases  cited  in  the 
opinion  were  the  engines  and  trains  receding  from  the  cross- 
ing, and  that  they  are,  therefore,  all  inapplicable.  It  is 
further  claimed  that  no  case  can  be  found  where  a  recovery 
has  been  had  for  any  injury  sustained  whilst  the  engine  and 
train  were  receding.  The  point  determined  in  the  cases 
cited,  and  in  the  foregoing  opinion,  is  that  it  may  be  negligence 
for  the  company  to  make  noises,  calculated  to  frighten  the  ani- 
mals of  travelers,  without  giving  any  warning  or  notice  thereof, 
and  that  for  any  injury  resulting  the  company  may  be  held  lia- 
ble, even  when  no  actual  collision  occurs. 
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It  18  held  that  it  must  be  submitted  to  the  jury  to  detennine, 
as  a  question  of  fact,  whether,  under  the  circumstances,  the  mak- 
ing of  certain  noises,  without  notice  or  warning,  constitutes 
negligence.  The  particular  act  complained  of  in  tliis  case 
was  the  opening  of  the  drip  cocks  and  valves  on  the  engine, 
and  allowing  the  steam  and  water  to  escape  with  a  loud  noise. 
Now  if  this  act  may  constitute  negligence  in  a  train  approach- 
ing a  crossing,  there  is  no  principle  of  law  upon  which  it 
can  be  held  that  it  may  not  constitute  negligence  in  a  train 
receding  from  the  crossing,  or  standing  still.  Of  course,  as 
a  matter  of  fact,  the  company  may  be  liable  for  the  making 
of  noises  under  some  circumstances,  and  not  liable  for  the 
making  of  them  under  other  circumstances.  But,  as  matter 
of  law,  liability  for  noises  made  without  notice  cannot  be 
limited  to  cases  in  which  the  trains  are  approaching  a  cross- 
ing. We  have  examined  the  entire  petition  for  rehearing 
with  much  care,  and  we  see  no  reason  for  receding  from  any 
of  the  views  expressed  in  the  foregoing  opinion.  The  petition 
for  rehearing  is 

OVEBBULED. 


Abbott  v.  Cbbal  et  al.  ;wi 

1«  Contract:  validity  of:  mental  unsoundness  of  fartt.  Persona 
of  unsound  mind  will  be  bound  by  their  executed  contracts  where  such 
contracts  are  fair  and  reasonable  and  were  entered  into  by  the  other  x>ar- 
ties  without  knowledge  of  the  mental  unsoundness,  in  the  ordinary  course 
of  business,  and  where  the  parties  cannot  be  placed  in  statu  quo, 

Appeal  from  Page  Ci/rcmt  Court 

Wednesday,  April  8. 

This  is  an  action  for  the  foreclosure  of  a  mortgage.  TJie 
cause  was  referred  to  J.  M.  Bartholomew,  Esq.,  who  reported 
the  facts  as  follows: 

1.     That  on  the  14th  day  of  November,  1877,  the  defeud- 
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ants,  Cyrus  Creal  and  John  S.  Saulsburj,  executed  and  de- 
livered to  plaintiff  their  promissory  note  as  alleged  in  the 
petition.  And  that  th.ere  is  due  thereon  the  sum  of  $3,167.80, 
less  $36.00,  admitted  in  reply. 

2.  That  to  secure  said  note  mortgages  were  given  as  set 
forth  in  the  petition. 

3.  That  at  the  time  of  the  execution  of  all  of  the  mort- 
gages the  defendant,  Amanda  Creal,  had  not  sufficient  mental 
capacity  to  contract. 

4.  That  the  property  described  in  the  mortgage  as  the 
north  half  of  block  seven,  in  Ribble's  addition  to  Clarinda, 
was  at  the  time  of  the  execution  of  the  mortgages  thereon 
used  and  ocupied  by  the  defendants,  Cyrus  and  Amanda  Creal, 
as  their  homestead,  they  being  husband  and  wife,  and  that 
said  property  was  in  fact  their  home  and  only  home. 

6.  That  at  the  time  of  the  execution  of  said  mortgages 
the  plaintiff  had  no  actual  knowledge  of  the  mental  incapacity 
of  the  defendant  Amanda  Creal ;  that  plaintiff  parted  with  his 
money  in  good  faith,  relying  upon  this  security. 

6.  That  the  defendants,  Cyrus  Creal  and  John  S.  Sauls- 
bury,  are  without  any  property  except  what  is  covered  by 
these  mortgages,  and  that  the  parties  cannot  be  placed  in 
statu  quo. 

As  conclusions  of  law  the  referee  found  that  the  plaintiff 
is  entitled  to  judgment  for  the  sum  $3,129.15,  and  to  a  fore- 
closure of  his  mortgage  as  to  all  the  mortgaged  property. 
The  defendants*  motion  to  set  aside  the  report  of  the  referee 
was  overruled,  and  judgment  and  decree  were  entered  as  recom- 
mended.    The  defendants,  Amanda  and  Cyrus  Creal,  appeal, 

Cla/rk  <&  Parelow  and  Hephv/m  <&  Thv/m/inel^  for  appellants. 

If.  B,  Moore  and  8.  O,  McPherrim.^  for  appellee. 

Day,  J.  I. — It  is  conceded  that  Amanda  Creal  was  not 
of  sufficient  mental  capacity  to  contract,  at  the  time  the 
mortgage  in  question  was  executed.     It  is  claimed  by  the 
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appellants  that  the  fifth  finding  of  the  referee  is  not  supported 
by  the  evidence,  and  that  Abbott  had  Imowledge,  sufiicient  fet 
least  to  put  him  upon  his  guard,  as  to  the  mental  incapacity  of 
Amanda  Creal,  before  the  mortgage  in  question  was  accepted. 
"We  have  examined  the  evidence  upon  this  branch  of  the  case 
carefully,  and  we  unite  in  the  conclusion  that  it  does  not  sup- 
port appellant's  position.  Besides,  there  is  no  statement  iu 
the  abstract  that  it  contains  all  of  the  evidence,  or  all  of  the 
evidence  applicable  to  this  branch  of  the  case.  In  the  state 
of  the  record  we  cannot  disturb  any  of  the  referee's  finding 
of  facts. 

II.  It  is  claimed  that,  under  the  findings  of  facts  by  the  ref- 
eree, the  mortgage  is  void  as  to  the  homestead.  It  has  been  set- 
1.  coKTBACT :  *^^  ^  ^^^  ^^^  ^^  *^^®  State  that  persons  of  un- 
memaf  im-  sound  mind  will  be  held  liable  as  to  executed  con- 
soTandnessof  ^^^^^^^  where  the  transaction  is  iu  the  ordinary 
course  of  business,  is  fair  and  reasonable,  and  the  mental  con- 
ditiotl  was  not  known  to  the  other  party,  and  the  parties  can- 
not be  put  in  statu  quo.  Behrens  v.  McKemie^  23  Iowa,  333; 
Aahcraft  v.  DeArmondy  44  Id.,  229.  It  is  claimed,  however^ 
that  under  section  1990  of  the  Code  a  conveyance  or  encum- 
brance of  the  homestead  is  of  no  validity  unless  the  husband 
and  wife  concur  in  and  sign  the  same  joint  instrument,  and 
that,  as  Amanda  Creal  was  mentally  unsound,  she  could  not 
concur  in  the  mortgage,  and  hence  no  encumbrance  of  the 
property  was  effected.  This  reasoning  would  invalidate  all 
contracts  of  persons  of  unsound  mind,  for  it  is  essential  to  the 
validity  of  a  contract  that  there  should  be  a  concurrence  of 
the  minds  of  the  contracting  parties.  The  very  point  in  con- 
troversy was  determined  adversely  to  the  position  of  appellant 
in  Ashcraft  v.  De  Armond,  supra^  for  a  portion  of  the  land 
involved  in  that  case,  and  to  which,  the  deed  of  conveyance 
was  upheld,  was  the  homestead  of  the  party  whose  mental 
unsoundness  was  alleged,  and,  for  the  purposes  of  the  decision, 
conceded.     Following  that  case,  the  decree  in  this  must  be 

Affibmed. 
Vol.  LVI— 12. 
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8i|  Hallam  v.  The  Indianola  Hotel  Co.  et  al. 

1.  Corporation:  director:  when  also  a  creditor.  A  director  of  a 
corporation  may  become  its  creditor,  and  take  and  enforce  a  mortgage 
on  its  property,  Imt  he  is  not  thereby  divested  of  his  responsibility  as  a 
director,  nor  the  duties  which  as  such  he  owes  to  the  corporation,  and  he 
is  bound  to  act  in  the  utmost  good  faith  throughout  the  transaction. 

2. : : .    Facts  considered  upon  which  it  was  held  that  a 

sale  of  property  of  a  corporation,  under  a  mortage  held  by  one  of  its  di- 
rectors, should  be  set  aside. 

Appeal  from  Warren  District  Cov/rt. 
Wednesday,  June  8. 

The  defendant  E.  W.  Perry  and  the  defendant  J.  E.  Lncas 
each  obtained  a  decree  of  foreclosure  of  a  real  estate  mortgage 
against  the  defendant,  the  Indianola  Hotel  Co.,  a  corporation 
duly  incorported  under  the  laws  of  Iowa.  An  execution  sale 
was  made  thereon,  and  the  property  was  purchased  by  Perry 
for  the  amount  of  both  decrees. and  intierest  and  costs,  and 
the  property  is  now  held  by  him  for  himself  and  Lucas. 
The  plaintiff  Hallam  is  a  stockholder  in  the  hotel  company 
and  he  brings  this  action  to  set  aside  the  sale,  and  the  decrees, 
and  the  mortgages  upon  which  the  decrees  were  rendered. 
The  alleged  ground  of  the  action  is  that  the  mortgages  were 
invalid,  and  that  the  decrees  were  obtained  by  fraud,  and  that 
the  purchase  by  Perry  at  the  foreclosure  sale  should  be  set 
aside  because  Perry  is  one  of  the  directors  of  the  company. 
The  court  dismissed  the  plaintiff's  petition  and  he  appeals 

Cole  (&  Cole  and  H.  McNeil^  for  appellant. 

Todhunter  <&  Hartman^  for  the  company. 

Henderson  <&  Berry ^  for  Perry. 

Seevers  <&  Sarnpsouy  for  Lucas. 
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Adams,  Ch.  J. — One  of  the  mortgages  is  exceedingly  in- 
formal, and  neither  appears  to  have  been  executed  by  the  au- 
thority of  the  board  of  directors  of  the  defendant  company. 
If,,  therefore,  the  foreclosure  of  the  mortgages  had  been  resisted 
by  the  company  it  seems  doubtful  to  us  whether  the  decrees 
thereon  could  properly  have  been  obtained.  But  having  been 
obtained  they  constitute  an  adjudication,  and  are  binding 
up  m  the  company  unless  they  were  obtained  by  fraud.  It 
appeal's  to  us  also  that  if  the  company  is  bound  by  them  all 
the  stockholders  are  bound  by  them,  including  tlie  plaintiff. 
His  interest  in  the  litigation  was  represented  by  the  company, 
and  he  was  not  only  not  a  necessary  party,  but  not  a  proper 
party. 

Coming  to  the  question  as  to  whether  there  was  any  fraud 
practiced  in  obtaining  the  decrees,  we  have  to  say  that  we 
think  that  there  was  not.  »The  amount  for  which  the  decrees 
Vere  rendered  was  due  from  the  company,  and  had  became 
payable.  The  complaint  seems  to  be  that  these  creditors 
eombined  with  the  officers  of  the  company  and  were  allowed, 
to  take  decrees  of  foreclosure,  whereas  they  should  have 
granted  an  extension,  or  the  company  should  have  borrowed 
money  and  paid  them  off.  The  objection  is  not  to  the  mode 
of  foreclosure,  so  far  as  obtaining  the  decrees  is  concerned,  but 
to  the  fact  of  foreclosure.  But  it  is  not  for  us  to  say  that  the 
creditors  should  have  granted  an  extension,  or  that  the  com- 
pany  should  have  borrowed  money  and  paid  them  and  thereby 
prevented  a  foreclosure.  If  we  should  conclude  that  the  af- 
fairs of  the  campany  were  very  unwisely  managed,  and  that 
the  foreclosures  might  have  been  prevented,  such  conclusion 
would  fall  short  of  justifying  us  in  holding  that  the  decrees 
were  obtained  by  fraud. 

.  Nor  do  we  think  that  the  fact  that  Perry  was  a  director  of 
the  company  necessarily  precluded  him  from  making  a  valid 
1.  CORPORA-  purchase  at  the  foreclosure  sale.  His  right  to 
or?  wUeiT^^  become  a  creditor  of  the  company  by  loaning  it 
itor.  m.oney  cannot  be  questioned  for  a  moment.     It 
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was  equally  his  right  to  take  security  and  enforce  it,  and  it 
seems  to  follow  that  he  should  be  allowed  for  his  just  pro- 
tection to  bid  at  an  execution  sale  of  the  property  upon  which 
he  was  secured.  That  a  director  of  a  corporation  may  bid 
at  an  execution  sale  made  to  pay  a  debt  due  the  director  from 
the  coi*poration  was  expressly  held  in  Twin  Lick  Oil  Com- 
pany V.  Morbury^  91  U.  S.,  587. 

While  this  is  so  it  is  not  to  be  denied  that  a  fiduciary  re- 
lation exists,  and  a  director  cannot  wholly  divest  himself  of 
his  responsibility  to  the  company  even  in  the  very  matter  in 
which  he  has  become  an  adversary.  In  Twin  Lick  Oil  Co. 
V.  Morhuryj  above  cited,  the  court  said  "that  a  director  of 
a  joint  stock  corporation  sustains  one  of  those  fiduciary  re- 
lations where  his  dealings  with  the  subject  matter  of  his  trust 
or  agency,  and  with  the  beneficiary  or  party  whose  interest  is 
confided  to  his  care,  are  viewed  with  jealousy  by  the  courts  and 
may  be  set  aside  on  slight  grounds,  and  is  a  doctrine  founded 
on  the  soundest  morality,  and  has  received  the  clearest  recog- 
nition in  this  court  and  in  others.'^  Citing  Koehler  v.  Black 
Biver  Falls  Iron  Co.y  2  Black,  715 ;  Drury  v.  Croas^  7  Wall., 
299;  LnxeTYihurg  B.  B.  Co.  v.  Mogtiayy  25  Beav.,  586;  The 
Cumberland  Co.  v.  Sherman^  30  Barb.,  553.  While,  there- 
fore, it  was  held  that  the  creditor  director  was  at  liberty  to 
bid  at  the  execution  sale,  yet  it  was  said  that  the  liberty 
should  be  exercised  subject  to  the  rules  which  belong  to  his 
peculiar  position.  Under  the  doctrine  enunciated  we  are  called 
upon  to  look  into  the  acts  of  Perry  with  far  greater  scrutiny 
than  we  should  be  if  he  sustained  no  relation  to  the  company 
other  than  that  of  creditor,  and  would  be  justified,  we  think, 
in  setting  aside  the  sale  upon  much  slighter  ground. 

The  defendant  company  was  incorporated  for  the  purpose 
of  building  a  hotel.     The  indebtedness  in  question  was  in- 

^ curred  as  a  part  of  its  cost.     But  it  was  a  com- 

" — •  paratively  small  part,  amounting  at  the  time  of 

sale  to  but  little  more  than  $4,000,  and  in  that  sum  was  included 
considerable  accrued  interest    The  cost  of  the  hotel  ap- 
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pears  to  have  been  about  $19,000.  By  the  execution  sale  in 
question  the  Whole  property  has  been  exhausted  to  pay  the 
comparatively  small  balance  of  cost  of  construction.  The 
enterprise  has  certainly  come  to  a  very  remarkable  result. 

Again,  the  evidence  shows  that  the  hotel  was  at  the  time  of 
the  execution  sale  rented  at  $900  a  year.  It  also  shows,  we  thinly 
that  it  was  worth  not  less  than  $10,000.  That  it  was  allowed  to 
be  sold  upon  execution  and  was  not  redeemed,  nor  the  right 
of  redemption  sold,  but  a  sheriff's  deed  allowed  to  issue,  while 
not  sufficient  to  establish  fraud,  is  sufficient  to  excite  suspic- 
ion and  give  some  support  to  the  claim  strenuously  insisted 
upon  by  the  plaintiff,  and  of  which  we  think  there  was  some^ 
slight  evidence  at  least,  that  there  was  a  concert  of  action 
between  Perry  and  the  other  officers  of  the  company  looking 
to  the  attainment  of  the  result  which  has  been  reached.  Now 
Perry  was  charged  with  the  duty,  as  much  as  any  other  di- 
rector was,  of  making  a  reasonabe  effort  to  prevent  this  result. 
It  follows  that,  our  minds  being  affected  with  suspicion  that 
such  effort  was  not  made,  we  cannot  say  that  the  sale  to  Perry 
ought  to  be  allowed  to  stand.  We  think  that  the  sale 
should  be  set  aside  and  the  case  remanded;  that  an  account 
should  be  taken  of  the  rents  and  profits  received  by  Perry  and 
Lucas,  if  any;  that  the  judgment  in  their  favor  should  be  re- 
duced by  whatever  amounts  they  are  properly  chargeable  with, 
less  proper  expenditures,  and  an  execution  issue  for  the  bal- 
ance and  the  property  be  resold. 

Beybbsed.    ' 
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1.  Will:  CONVKTANCB  BY  TE8TAT0B  AFTBB  DBYISB!  EFFECT  OF.    Where 

a  testator  undertakes  to  dispose  of  both  personal  and  real  estate,  and  he 
subsequently  conveys  the  real  estate,  it  will  not,  in  general,  work  a  re- 
vocation of  the  will  as  to  the  i>ersonal  property  of  which  he  died  siezed. 

Appeal  from  Dams  Circuit  Court. 
Thubsdat,  June  9. 

This  is  an  action  in  equity,  the  object  of  which  is  to  require 
the  defendants  to  pay  to  the  plaintiff  a  legacy  of  $500,  with 
interest,  which  it  is  alleged  is  due  to  the  plaintiff  from  the 
defendants  under  the  provisions  of  the  last  will  and  testament 
of  John  Taylor,  deceased.  There  was  a  decree  in  accord  with 
the  prayer  of  the  petition.     Defendants  appeal. 

M.  H.  Janes  <&  Soil  and  Trimhley  Ca/rruthera  <&  Trimble, 
for  appellants. 

Payne  <&  EichelbergeTy  for  appellee. 

RoTHBooK,  J.  I. — In  the  year  1852  John  Taylor,  who  was 
:then  a  resident  of  Lee  county  in  this  State,  made  his  last  will 
and  testament,  which  was  as  follows: 

"  First.  I  give  and  bequeath  unto  my  wife,  Elizabeth  Tay- 
lor^ all  my  lands  and  town  lots  situated  in  said  county  (Lee) 
and  State,  with  all  the  privileges  and  appurtenances  thereon 
or  in  any  wise  appertaining,  and  also  give  and  bequeath  unto 
my  said  wife  all  my  personal  property,  of  every  description 
and  kind  whatsoever.  To  have,  to  hold  and  to  use  the  said 
property,  both  real  and  personal,  during  her  life  time,  and  at 
her  decease  said  real  property,  and  so  much  of  my  personal 
property  as  remains,  I  give  and  bequeath  unto  my  daughter 
Frances  Patterson,  and  to  my  son  John  H.  Taylor,  share  and 
ehare  alike,  by  their  paying  to  my  grand-daughter,  Maria 
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Taylor,  five  himdi'ed  dollars  when  she  arrives  at  the  age  of 
eighteen  years,  and  to  my  grandson,  Lewis  Taylor,  the  sum  of 
five  hundred  dollars  when  he  arrives  at  the  age  of  twenty-one 
years,  and  also  to  my  grand-daughter,  Sylvia  Payne,  the  sum 
of  five  hundred  dollars  when  she  arrives  at  the  age  of  eighteen 
years,  and  if  either  the  said  Lewis  Taylor  or  the  said  Maria 
Taylor  die  before  arriving  at  full  age,  then  the  surviving 
one  is  to  receive  the  share  of  both,  and  in  case  my  grand-daugh^ 
ter  Sylvia  Payne  dies  before  ariving  at  full  age,  her  share  is  to 
descend  to  her  next  oldest  brother  or  sister,  if  she  should  have 
any,  and  if  she  should  die  having  no  brother  or  sister  to  heir 
her  said  share,  then  and  in  that  case  I  will  and  bequeath  said 
share  to  my  daughter,  Frances  Patterson,  and  to  my  son 
John  H.  Taylor,  share  and  share  alike." 

Plaintiff  is  the  grand-daughter,  Sylvia  Payne,  mentioned 
in  the  will,  she  having  since  married  Clark  B.  Warren.  She 
was  born  in  1851,  and  is  now  past  eighteen  years  of  agel 
At  the  time  of  making  the  will  said  John  Taylor  was  the 
owner  of  certain  lands  and  town  lots  in  Lee  county,  which  he 
^flkCFwards  sold  for  $8,550,  in  cash.  At  the  time  of  the  sale 
he  had  about  $700  in  value  of  personal  property,  moneys  and 
credits.  After  the  said  sale  Taylor  removed  to  Davis  county, 
and  there  invested  a  part  of  his  money  in  land  and  town  lots. 
The  balance  he  received  from  the  sale  of  his  real  estate  in 
Lee  county  was  loaned  out,  and  his  property  was  in  this  situa- 
tion at  the  time  of  his  death,  which  occurred  in  the  month 
of  August,  1868.  At  his  death  his  widow  succeeded  to  the 
possession  of  all  his  estate,  consisting  of  real  estate  and  per- 
gonal property,  the  latter  being  mostly  in  notes  and  demands 
against  third  persons. 

Elizabeth  Taylor  died  intestate  in  December,  1878,  leaving 
personal  property  to  the  amount  of  $9,000  or  thereabouts. 
This  property  was  that  left  by  her  husband  and  the  accumula-. 
tions  thereof  after  his  death.  Actions  were  commenced 
against  the  said  Frances  PattersoA  and  John  H.  Taylor,  the 
residuary  devisees  under  the  will,  by  Maria  Taylor,  one  of  the/ 
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legatees.  In  this  action  Elizabeth  Payne,  a  daughter  of  the 
testator,  was  made  a  party  defendant,  and  it  was  claimed  by 
the  plaintiff  in  the  action  and  by  said  Elizabeth  Payne  that 
they  were  entitled  to  share  in  the  property  of  the  testator  as 
heirs.  The  said  John  H.  Taylor  and  Frances  Patterson  in  their 
answers  in  that  action  claimed  that  whatever  right  the  plain- 
tiff therein  had  was  under  the  said  will.  The  action  and  claim 
of  Elizabeth  Payne  upon  the  cross  petitioa  were  compromised 
by  the  parties  without  a  trial.  The  plaintiff  herein  was  not 
a  party  to  that  action,  and  as  we  understand  the  record  John 
H.  Taylor  and  Frances  Patterson  claim  all  of  the  estate,  to  the 
exclusion  of  the  plaintiff  and  all  other  persons. 

It  is  contended  by  the  defendants  that  the  sale  of  the  land 
and  town  lots  in  Lee  county  by  the  testator  worked  a  revoca- 
tion of  the  will. 

It  is  true  that  the  defendants,  after  the  sale  of  the  real 
estate,  could  not  take  it  under  the  will.  But  the  legacy  of 
1.  will:  con-  ^^^  plaintiff  did  not  depend  upon  the  defendants 
r^Ifestete  taking  the  real  estate  as  devisees.  The  will  by 
lect  of.  *  '  its  terms  provided  that  the  widow  should  have 
a  life  estate  in  the  real  and  personal  property,  and  that  the 
defendants  should  take  the  whole  of  the  estate  by  their  pay- 
ing the  specific  legacies  to  the  plaintiff  and  the  others  named. 
The  defendants  claim,  however,  that  although  the  personal 
estate  at  the  death  of  the  widow  was  of  the  value  of  about 
$9,000,  they  held  the  same  as  heirs  and  not  as  residuary 
legatees.  This  position  seems  to  us  to  be  unsound.  Although 
the  will  by  the  act  of  the  testator  ceased  to  be  operative,  or 
rather  never  became  operative,  as  to  the  real  estate  in  Lee 
county,  this  did  not  work  a  revocation  as  to  his  personal  estate. 
Where  a  testator  undertakes  to  dispose  of  both  personal  and 
tesl  estate  and  he  subsequently  conveys  the  real  estate  it  will 
not,  in  general,  work  a  revocation  of  his  will  as  to  the  per- 
sonal property  of  which  he  dies  seized.  The  conveyance  of 
a  part  of  the  estate  devised  works  a  revocation  pro  tanto 
only.    1  Kedfield  on  Wills  (fourth  ed.)  page  339;  Zimermanv. 
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Zimerman^  23  Pa.  St.,  376.  It  will  be  observed  that  the  will 
does  not  limit  the  disposition  of  the  personal  estate  to  that 
which  was  owned  by  the  testator  at  the  date  of  the  will. 
It  clearly  contemplates  a  disposition  of  all  the  personal  prop- 
erty of  the  estate  at  the  death  of  the  widow,  from  whatever 
60urce  obtained.  Now  when  the  defendants  assert  their  right 
to  this  property  it  must  be  as  residuary  legatees  after  the  pay- 
ment of  the  specific  legacies  to  the  plaintiff  and  others  named 
in  the  will. 

We  think  the  Circuit  Court  correctly  held  that  the  defend- 
ants took  the  estate  charged  with  the  payment  of  the  legacy 
to  the  plaintiff. 

II.  This  disposition  of  the  case  renders  it  unnecessary  to 
dispose  of  the  motion  filed  by  the  appellee. 

Affibmed. 


COFFMAN  V.   FOBD. 


1.  Practice :  pleading  :  gabnishment.  Where  a  singrle  pleading  was 
Bled  controverting  the  answers  of  two  garnishees,  and  on  motion  one  of 
the  garnishees  was  dismissed  therefrom  as  improperly  joined  therein  widi 
his  co-gamishee,  it  was  held  that  the  plaintdff  was  entitled  to  file  a  far- 
ther pleading  taking  issue  upon  \hQ  answer  of  such  garnishee. 

Appeal  from  Ha/rriaon  Circuit  Court. 
Thubsday,  June  9. 

On  the  second  day  of  January,  1880,  the  plaintiff  com- 
menced an  action  against  Jacob  Minton,  and  attached  A.  "W. 
Ford  and  George  L.  Bacon  as  garnishees.  At  the  March 
term,  1880,  the  garnishees  failed  to  appear,  and  the  cause  was 
continued  to  the  October  term.  On  the  26th  day  of  October 
the  cause  came  on  for  hearing,  and  judgment  was  rendered 
against  Minton  for  $393.43.     The  garnishees  came  into  court 
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on  the  26th  day  of  October,  and  each  answered  orally,  deny- 
ing any  indebtedness  to  the  defendant  Minton,  and  denying 
that  he  had  any  property  in  his  hands  belonging  to  Min- 
ton. The  plaintiff  thereupon  asked  and  obtained  permis- 
sion to  file  a  pleading  on  the  29th  day  of  October,  taking 
issue  upon  the  answers  of  the  garnishees.  On  the  29th 
day  of  October  the  plaintiff  filed  a  reply  taking  issue  in 
the  same  paper  upon  the  answers  of  both  Ford  and  Bacon, 
and  asking  judgment  against  them  for  the  amount  of  the 
judgment  against  Minton.  On  the  30th  day  of  October  A. 
W.  Ford  filed  a  motion  that  he  be  dismissed  as  a  pai'ty  de- 
fendant from  the  pleadings  of  plaintiff  controverting  the  an- 
swer of  his  co-garnishee,  defendant  George  S.  Bacon,  upon 
the  ground  that  the  defendant  Ford  was  improperly  joined  ae 
a  party  with  the  defendant  George  S.  Bacon.  On  the  4th 
day  of  November  the  court  sustained  the  motion,  and  the 
plaintiff  excepted.  The  plaintiff  immediately  filed  an  amended 
and  substituted  pleading  controverting  the  answer  of  gar- 
nishee A.  W.  Ford,  entitling  the  case  John  Coffinan,  plain- 
tiff, against  A.  W.  Ford  as  garnishee,  in  case  of  Coffinan  v. 
Minton.  Thereupon  the  garnishee  Ford  filed  a  motion  to 
strike  this  pleading  from  the  filels,  as  follows: 

"1.  The  said  pleading  is  improperly  on  file  in  this  case 
against  George  S.  Bacon,  as  the  said  defendant  Ford  has  been 
dismissed. 

"2.  The  pleading  controverting  the  answer  of  A.  W.  Ford 
was  not.  filed  within  the  time  allowed  by  the  court  to  plain- 
tiff, to  take  issue  with  answer  of  said  gamibhee." 

The  court  sustained  this  motion.     The  plaintiff  appeals, 

X.  B.  BoUer^  for  the  appellant.  ' 

W.  S.  Shoemaker,  for  the  appellee^ 

Day,  J.  Without  inquiry  as  to  the  correctness  of  the 
ruling  sustaining  the  first  motion,  we  are  of  opinion  that 
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the  court  erred  in  eustaining  the  motion  to  strike  from  the 
fUes  the  substituted  pleading.  It  is  urged  that  thi&  pleading 
was  filed  in  the  case  of  Coffman  v.  Bacon^  from  which  Ford 
had  already  been  dismissed.  This  is  but  a  technical  and  nar- 
row view  of  the  question.  The  main'  action  was  Coffman  v. 
Mintony  and  the  substituted  pleading  by  its  caption  shows 
clearly  that  that  is  the  case  in  which  it  was  filed.  The  plead- 
ing was  filed  in  the  only  manner  that  it  could  be  done  under 
section  2992  of  the  Code.  The  first  motion  of  the  defendant 
Ford  was  not  that  he  be  dismissed  as  a  garnishee,  but  simply 
that  he  be  dismissed  as  a  party  from  the  pleading  of  plaintiflF 
controverting  the  answer  of  Bacon.  The  effect  of  sustaining 
the  motion  was  simply  to  leave  the  answer  of  Ford  without 
any  pleading  controverting  it.  The  plaintiff  took  issue  upon 
the  answer  of  Ford,  within  the  time  allowed  by  order  of  the 
court,  but  took  issue  in  a  manner  which  the  court  held  to  be 
improper.  In  fixing  the  time  within  which  the  plaintiff 
should  take  issue  upon  the  answer  of  the  garnishees  the  court 
did  not  require  the  plaintiff  at  his  peril  to  file  a  pleading  un- 
assailable by  demurrer  or  motion.  The  plaintiff,  upon  the 
sustaining  of  the  first  motion,  had  a  right  to  amend.  He 
availed  himself  of  this  right  at  once,  and,  in  .striking  his 
amended  pleading  from  the  files  the  court  erred. 

Bbvebsed. 
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Meeker  &  Co.  v.  Ashley  bt  au 

,  The  Same  v.  Anderson. 

The  Same  v.  The  Same. 

1.  Taxation:  in  aid  op  railroads:  conditions  of  tax.  Where, prior 
to  an  election  to  vote  upon  the  question  of  aiding  in  the  construction  of 
a  certain  railroad  by  a  township  tax,  a  paper  was  circulated  among  the 
electors,  signed  by  the  president  of  the  railway  company  and  having  the 
corporate  seal  attached,  providing  that  in  case  a  tax  was  voted  it  should 
be  collectible  only  at  specified  times  and  on  certain  conditions,  which 
paper  was  issued  by  and  with  the  consent  of  a  majority  of  tlie  directors 
of  the  company,  it  was  held  that  the  company  was  bound  by  ita  pro- 
visions. 

8.  : : .  Where  a  tax  is  voted  payable  only  on  condition  that 

the  road  is  constructed  and  ironed  to  a  certain  point,  such  condition  is 
not  fulTiUod  by  the  construction  of  a  part  of  the  line  and  the  purchase  of 
the  remaining  portion. 

Appeal  from  Jasper  Circuit  Gowrt. 

Thursday,  June  9. 

Actions  of  mandamus  to  enforce  the  collection  of  certain 
taxes  voted  by  the  electors  of  Palo  Alto  and  Fairview  town- 
ships, Jaspbr  county,  in  aid  of  the  construction  of  the  Iowa, 
Minnesota  and  North  Paciiic  Railway.  The  first  action  is 
against  the  trustees  of  Palo  Alto  township,  to  compel  them 
to  certify  the  tax  had  been  earned.  The  second  is  against  the 
county  treasurer  to  compel  him  to  collect  the  tax  of  the  same 
township,  and  the  third  is  against  the  same  officer  to  compel 
him  to  collect  the  tax  voted  in  Fairview  township. 

There  was  a  trial  to  the  court  and  judgment  was  rendered 
for  the  defendants,  and  the  plaintiffs  appeal. 

Cook  (&  Dodge  and  Ryan  Brothers^  for  appellants 

ZT.  S.  Winslow^  for  appellees. 
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Seevebs,  J. — I.  As  to  the  taxes  voted  in  Palo  Alto  town- 
ship. The  articles  of  incorporation  of  the  railway  company 
declare  the  object  of  the  corporation  to  be,  "  to  acquire,  con- 
struct, maintain  and  operate  a  railroad,  commencing  at  a 
point  hereafter  to  be  determined  npon  in  the  southern  or 
sontheastem  portion  of  the  State  of  Iowa,  and  running 
thence  through  the  counties  of  Jasper,  Story,  and  Hamilton, 
via  Nevada  and  Webster  city,  in  a  northwesterly  direction  to 
the  northern  boundary  line  of  the  State  of  Iowa." 

The  tax  was  voted  on  the  20th  day  of  April,  1872,  and  the 
notice  for  the  election  submitted  to  the  electors  "  the  ques- 
tion of  aiding,  by  a  tax  of  five  per  cent  upon  the  assessed 
value  of  the  taxable  property  of  the  said  township,  in  the 
construction  of  the  Iowa,  Minnesota  &  North  Pacific  Rail- 
way, the  same  being  a  line  of  railway  projected  to  and  from 
some  point  in  the  southeastern  part  of  Iowa  through  the 
counties  of  Jasper,  Story,  and  Hamilton,  by  way  of  Newton, 
Nevada,  and  Webster  City  to  the  northern  boundary  of  the 
Sta^  of  Iowa." 

On  the  day  of  the  election  and  before  there  was  "  circulated 

among  the  voters  and  was  believed  by  many  of  the  voters 

and  influenced  them  in  the  course  they  took,  in- 

1.    TAXATION  :  •'  ' 

iS^s:^com{i'  dicing  them  to  vote  for  the  tax,"  a  paper  signed 
tions  of  tax.  |^y  ^^^^  president  of  the  company,  with  the  corporate 
seal  attached,  in  which  among  others  was  the  following  provi- 
sion: "  First.  Said  tax  shall  be  payable  in  three  instalments,  as 
follows,  viz.:  two-fifths  of  the  amount  on  the  first  day  of  Jan- 
uary, 1873,  or  when  the  road  is  ironed  from  the  Des  Moines 
Valley  Hail  road  to  Newton  and  the  cars  running  thereon ; 
two-fifths  of  the  amount  on  the  first  day  of  October,  1873, 
and  the  balance  on  the  first  day  of  March,  1874."  The  fact 
that  an  election  was  about  to  be  held  for  the  purpose  of 
voting  taxes  to  aid  in  the  construction  of  said  railroad  was 
recited  in  said  paper, 'and  therein  the  said  company  did 
<^  agree  with  the  said  trustees  for  the  use  and  the  benefit  of 
tax  payers  of  said  township  that  said  tax  shall  be  voted  on 
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the  basis  of  the  following  agreemQnt."  Immediately  follow- 
ing was  the  provision  above  quoted  and  set  out  Below  the 
signature  of  the  president  of  the  company,  but  atttached  to 
fmd  forming  a  part  of  said  paper,  was  the  following:  "The 
citizens  will  observe  by  the  first  section  of  the  law  passed 
by  the  legislature  February  16,  1872,  that  all  contracts  and 
conditions  made  by  the  railway  company  with  the  people 
must  be  strictly  complied  with."  Following  this  is  the  first 
section  of  the  act  approved  February  16,  1872,  printed  in 
full.     Laws  of  Fourteenth  General  Assembly,  page  2. 

The  paper  aforesaid  "was  issued  by  and  with  the  consent 
of  a  majority  of  the  Board  of  Directors "  of  baid  company, 
"  and  was  circulated  and  used  by  some  of  the  directors  *  *  * 
to  induce  the  citizens  to  vote  the  subsidy  asked  for,  and  with 
some  it  had  that  efiect,  but  there  is  nothing  in  the  records  of 
the  directors'  meeting  showing  express  authorization  of  such 
action.  It  was,  however,  believed  the  same  was  valid  and  bind- 
ing on  the  company  by  both  its  officers  and  the  voters,  and 
both  parties  relied  upon  it.  ^ 

:  We  think  it  clearly  appears  from  what  has  been  stated  the 
Sectors  had  the  right  to  believe  the  company  would  com- 
plete and  iron  the  road,  in  aid  of  the  construction  of  which 
the  tax  was  about  to  be  voted,  from  the  Des  Moines  Valley 
Railroad  to  Newton.  The  only  fair  construction  to  be  given 
to  the  paper  signed  by  the  president  of  the  company  is  that 
the  tax  was  voted  on  condition  the  road  then  being  con- 
structed was  ironed  as  aforesaid  and  the  cars  run  thereon. 
There  were  voters  who  so  believed,  and  accordingly  voted  for 
the  tax.  This  being  so  the  company  should  not  now  be  per- 
mitted to  say  there  was  no  valid  agreement  to  this  efiect 
But  we  think  the  agreement  is  valid  and  binding  on  the  com- 
pany on  the  ground,  in  the  absence  of  any  showing  to  the 
contrary,  that  the  president  must  be  presumed  to  have  had 
authority  to  make  it,  when  done  "  with  the  consent  of  a  ma- 
jority of  the  directors."  The  fact  that  such  consent  has  not 
been  entered  of  record  is  immaterial.     The  articles  of  incor* 
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poration  do  not  require  that  everything  done  by  the  directors 
in  order  to  be  binding  on  the  company  shall  be  entered  of 
record.  In  fact  there  is  no  provision  on  the  subject.  The 
next  question  is  whether  such  condition  has  been  complied 
with. 

Wliat  was  at  one  time  known  as  the  Des  Moines  Valley 
Railroad  passes  through  the  town  of  Monroe,  in  said  Jasper 

^ . .  county,   from   which  point   the  road   in   ques- 

•  tion  has  been  constructed,  northerly,  in  the  di- 

rection of  Newton.  At  the  time  tlie  tax  was  voted  a 
railroad  had  been  constructed  by  the  Chicago,  Newton  & 
South  Western  Company  from  Newton  "in  a  southerly 
direction  to  some  coal  banks  in  the  direction  of  Mon- 
roe." The  length  of  this  road  is  about  three  and  one- 
half  miles,  and  the  distance  from  Monroe  to  Newton  is  be- 
lieved to  be  about  seventeen  miles.  The  Iowa,  Minnesota 
and  North  Pacific  Railway  Company  purchased  the  above 
mentioned  road  three  and  one-half  miles  in  length,  connected 
the  road  constructed  by  it  therewith,  and  thus  it  is  claimed 
the  road  has  been  ironed  and  cars  run  thereon  from  the  Des 
Moines  Valley  Railroad  to  Newton. 

Under  the  statute  taxes  cannot  be  voted  to  purchase  a  con- 
structed railroad.  Lamb  v.  Anderson^  54  Iowa,  100.  The 
contention  in  the  cited  case  was  in  relation  to  enforcing  the 
collection  of  taxes  voted  in  aid  of  this  same  railroad,  and  the 
point  determined  was  that  the  collection  of  such  taxes  could 
not  be  enforced  because  of  the  purchase  instead  of  construc- 
tion of  the  three  and  one-half  miles  of  railroad  aforesaid. 
We  do  not  think  there  is  any  distinction  between  the  two 
cases,  but  there  is  the  additional  consideration  in  this  case 
that  the  tax  was  voted  on  the  condition  the  road  then  being 
constructed  should  be  ironed  and  cars  run  thereon.  This 
condition  cannot  be  regarded  as  complied  with  by  the  pur- 
chase  of  a  constructed  road. 

II.  As  to  the  Favrview  township  taxes.  Previous  to  the 
election   the  railroad   company   made   a  contract  with   the 
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trustees  of  said  township  whereby  the  company  agreed  "  that 
any  and  all  taxes  so  voted  in  said  township  may  remaia  un- 
paid until  the  road  bed  of  said  railway  is  graded,  tied  and 
ironed  from  the  town  of  Newton  to  the  town  of  Monroe." 

The  validity  of  this  agreement  is  not  denied,  but  it  is  in- 
sisted, as  we  understand,  the  company  thereunder  was  only 
bound  to  construct  its  road  in  that  township,  and  might  well 
purchase  a  constructed  road  no  part  of  which  was  in  said 
township.  What  has  been  heretofore  said  applies  with  full 
force  to  the  taxes  of  this  township.  The  contract  applies,  we 
think,  to  the  whole  road  between  Monroe  and  Newton.  The 
road  then  being  constructed  was  to  be  ironed.  This  has  not 
been  done,  and  therefore  the  collection  of  the  tax  cannot  be 
enforced.     In  all  the  cases  the  judgments  are 

Affished. 


Davies  bt  al.  v.  The  St.  L.,  K.  C.  &  N.  R.  Co.  et  al. 

1.  Bailroads:  contract  for  right  of  way:  FORECLOstmE.  Vamer 
V.  The  SL  L.  tit  C.  R.  R.  Co.  et  al.,  55  Iowa,  677,  holding  that  a  con- 
tract for  right  of  way  may  be  foreclosed,  and  a  judgment  for  damages 
for  the  faiure  of  the  railroad  company  to  comply  with  the  same  may 
be  rendered  and  established  as  a  lien  upon  the  portion  of  the  road  cov- 
ered by  the  contract,  followed. 

Appeal  from  Davis  Circuit  Court. 
Thitbsday,  June  9. 

This  is  an  action  in  equity,  the  object  of  which  is  to  en- 
force the  performance  of  a  certain  written  contract  of  which 
the  following  is  a  copy: 

« I,  Thomas  Davies,  owner  of  the  following  described  real 
estate,  to-wit:  w  hf  of  nw  qr  and  nw  qr  of  sw  qr  of  sec  34, 
and  se  qr  of  ne  qr  of  sec  23,  tp  59,  rang^  14,  for  the  consid 
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eration  of  one  dollar,  to  be  paid  me  at  any  time  within  five 
years,  do  hereby  agree  to  grant  a  right  of  way  to  the  St 
Louis  &  Cedar  Kapids  Railway  Co.,  for  their  said  road 
through  and  across  the  land  above  described,  said  right  of 
way  to  be  fifty  feet  on  each  side  of  the  center  line  of  .said 
railway  as  now  located.  And  I  do  hereby  authorize  said 
company  to  enter  upon,  construct,  and  operate  said  railway, 
and  this  agreement  to  hold  good  until  a  deed  is  executed, 
subject  to  conditions  following:  That  said  company  give  me 
a  suitable  wagon  crossing  over  and  across  said  road,  at  two 
places  on  said  premises,  and  keep  the  same  in  repair;  also  a 
convenient  passway  for  stock  at  and  to  a  watering  place  on 
the  sw  comer  of  nw  qr  sw  qr  sec  24,  tp  69,  range  14. 

Thos.  Davies.** 

The  railroad  was  built  over  and  across  said  land  in  1867, 
by  the  said  St.  Louis  &  Cedar  Rapids  Railroad  Company. 
Afterwards,  the  defendant.  The  Saint  Louis,  Ottumwa  &  Ce- 
dar Rapids  Railroad  Company,  became  the  owner  of  said 
road  by  purchase,  and  in  May,  1876,  the  said  company  leased 
the  road  to  the  defendant,  St.  Louis,  Kansas  City  &  North- 
em  Railroad  Company,  and  said  last  named  company  was  at 
the  commencement  of  the  suit  operating  the  road  under  said 
lease.  The  crossings  and  passway  for  stock  provided  for  in 
the  contract  have  never  been  constructed. 

The  cause  was  tried  upon  written  evidence,  and  a  decree 
was  entered  finding  that  the  plaintiflfe,  who  are  now  the  own- 
ers of  the  land,  were  damaged  by  the  failure  of  the  Saint 
Louis  &  Cedar  Rapids  Railroad  Company  to  comply  with 
said  contract  in  the  sum  of  $340,  and  that  the  cost  of  the 
stmctures  to  be  constructed  under  the  contract  is  $412.82. 
Judgment  was  rendered  against  the  St.  Louis  &  Cedar  Rap- 
ids Company  for  said  amounts  of  money,  and  the  judgment 
was  declared  to  be  a  lien  on  the  land  appropriated  for  the 
right  of  way,  and  the  rights  of  the  defendants  were  fore- 
closed,  and  special  execution  ordered  for  the  sale  of  said  rigjit 
Vol.  LVI— 13, 
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of  way,  embankments,  ties,  rails,  etc.,  in  payment  of  said 
judgment. 

It  was  further  provided  in  said  decree  that  any  or  all  of 
the  drfendants  might  at  any  time  previous  to  February  20, 
1880,  construct  the  passage  way  for  stock  and  the  two  wagon 
crossings  in  certain  places  which  were  definitely  fixed  in  the 
decree,  and  that  if  so  built  within  said  time  the  judgment 
should  be  credited  with  the  said  sum  of  $412.80,  the  esti- 
mated cost  thereof.    The  defendants  appeal. 

Trimble^  Carruthers  cfc  Trvmlle^  for  appellants. 

Traverecy  Payne  c6  Eichelberger^  for  appellee. 

• 

EoTHROOK,  J. — I.  The  questions  discussed  by  counsel  per- 
taining to  the  rights  and  liabilities  of  the  defendants  under  the 
contract,  as  to  the  correctness  of  the  decree  in  ordering  a  sale 
of  the  right  of  way  in  satisfaction  of  the  judgment,  and  as 
to  th6  damages  arising  from  the  failure  of  the  defendants  to 
construct  the  crossings  being  considered  as  part  of  the  con- 
sideration of  the  contract,  have  all  been  determined  adversely 
to  the  defendants  in  Vamer  against  these  same  parties.  55 
Iowa,  677.  It  is  unnecessary  to  repeat  the  grounds  upon 
which  that  decision  is  based. 

II.  It  is  claimed  by  counsel  for  the  appellants  that  one 
of  the  crossings  provided  for  by  the  decree  is  fixed  at  a  place 
where  it  will  require  an  unnecessary  expenditure  to  construct 
it.  An  examination  of  the  evidence  satisfies  us  that  it  is  the 
proper  place  for  a  "  suitable  crossing,"  as  provided  for  in  the 
contract.  It  is  also  urged  that  the  damages  found  by  the 
court  are  excessive.  We  think  that  under  the  evidence  the 
amount  is  reasonable,  and  fairly  within  the  bounds  of  the 
testimony  as  given  by  the  witnesses. 

As  there  is  nothing  in  the  record  indicating  that  this  ap- 
peal was  taken  for  delay,  the  defendants  will  be  allowed  nine- 
ty days  after  the  filing  of  this  opinion  to  construct  the  cros- 
sings and  passway  for  stock  as  provided  in  the  decree  of  the 
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court  below.  In  default  of  their  completion  within  that 
time,  the  special  execution  will  issue.  The  decree  of  the  Cir- 
cuit Court  is 

Affirmed. 


The  State  t.  Montoomeet. 

1.  Criminal  Law:  false  pbetbnsbs:  indictmeitt.  An  indictment  for 
obtaimng  money  under  false  pretenses  considered  and  held  sufficient 

2, . .  BYiDENCB.    Evidence  of  matters  preceding  the  obtaining 

of  mone^  by  false  pretenses  considered  and  held  admissible  as  relating 
to  a  part  of  the  transaction. 

8. : :  WHAT  constitute.    While  a  false  promise  to  repay  will 

not  alone  sustain  an  indictment  for  obtaining  mon^  under  false  preten- 
ses, it  may,  when  coupled  with  a  false  representation  as  to  property 
owned  by  the  person  making  it. 

4. : : .  The  fact  that  a  false  representation  made  by  a  de- 
fendant was  not  such  as  would  deceiye  a  shrewd  and  experienced  man 
win  not  constitute  a  defense,  when  the  person  intended  to  be  deceived 
thereby  was  in  fact  deceived. 

Appeal  from  Wapello  District  Ccwrt. 

Thursday,  June  9. 

The  defendant,  H.  A.  Montgomery,  was  convicted  of  the 
crime  of  obtaining  money  under  false  pretenses,  of  one  Friz- 
zell.  Judgment  having  been  rendered  upon  the  verdict,  he 
appeals.  ^ 

Morris  J,  WilUamSy  for  appellant 

Smith  McPhsrson^  Attorney  General,  for  the  State. 

Adams,  Cn.  J.    The  defendant  demurred  to  the  indict- 
ment.    The  demurrer  was  overruled,  and  the  defendant  as- 
1.  cRTKTWAi.      signs  the  overruling  as  error. 
teSisM^K    The  defendant  was  indicted  jointly  with  one 
"**"'*  Thomas  Davis.    The  indictment  charges  that 
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Montgomery  and  Davis,  by  false  pretenses  and  with  intent  to 
defraud,  obtained  eighteen  dollars  from  Frizzell;  tliat  they 
falsely  represented  to  Frizzell  that  Davis  had  certain  goods 
in  possession  of  the  Wabash,  St.  Louis  &  Pacific  Eailroad 
Co.,  at  Ottumwa,  Iowa,  to  be  shipped  to  Sedalia,  Mo.,  on  the 
same  train  with  Frizzell,  and  would  return  said  money  to 
said  Frizzell  when  they  got  to  Booneville,  Mo.;  that  said 
Davis  had  no  goods  in  possession  of  said  railroad  company, 
and  had  no  freight  to  pay  to  said  company  for  the  transport- 
tation  of  goods  or  property;  that  upon  representations  bo 
made  said  Frizzell  was  induced  to  part  with  his  said  m6ney, 
believing  such  representations  to  be  true,  when  in  fact  they 
were  false,  and  were  made  designedly,  and  with  intent  to  de- 
fraud said  Frizzell. 

The  first  objection  raised  to  the  indictment  is  that  it  is  not 
shown  that  the  goods  had  any  value. 

We  think  it  was  not  necessary  to  charge  that  the  goods 
had  value.  The  theory  of  the  charge  is  not  that  Frizzell 
was  induced  to  part  with  his  money  in  relianc>e  upon  the 
goods  as  security,  but  by  reason  of  the  supposed  exigency  of 
a  fellow  traveler. 

It  is  objected  further  that  the  indictment  does  not  show 
that  Davis  had  no  goods,  but  merely  that  he  had  no  goods  in 
the  possession  of  the  railroad  company.  To  this  we  think 
that  the  same  answer  may  be  made  as  to  the  first  objection. 

It  is  further  objected  that  the  said  false  pretense  is  frivo- 
lous, and  would  deceive  no  one  who  was  not  imbecile.  Tet 
the  indictment  charges,  in  substance,  that  the  false  pretense 
did  deceive  Frizzell;  that  it  was  made  with  the  design  of 
obtaining  his  money,  and  that  it  had  that  effect.  In  our 
opinion  the  indictment  is  sufiScient. 

The  defendant  assigns  as  error  the  admission  of  certain 
evidence.  As  preliminary  to  the  consideration  of  it,  it  is 
necessary  to  state  in  a  general  way  the  facts  of  the  case  aa 
disclosed  by  the  evidence. 
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The  prosecuting  witness,  Frizzell,  was  a  resident  of  Des 
Moines.  On  the  9th  day  of  Angust,  1880,  he  was  at  Ottum- 
wa,  on  his  way  to  Texas.  While  waiting  at  the  depot  for 
passage  by  railroad,  the  man  Davis,  who  is  indicted  jointly 
with  the  defendant,  approached  him  and  entered  into  conver- 
sation with  him,  with  the  evident  purpose  of  making  his  ac- 
quaintance and  gaining  his  confidence,  saying  among  other 
things  that  he  was  going  upon  the  same  train,  and  suggested 
that  they  travel  together.  Afterwards  Davis  went  away,  but 
he  returned  before  train  time.  What  he  went  for  is  only  a 
matter  of  conjecture.  Before  the  train  was  ready  to  start  he 
suggested  to  Frizzell  that  they  go  aboard  and  get  a  seat  be- 
fore the  cars  became  crowded.  Soon  after  they  had  taken 
their  seats  the  defendant  came  to  Davis  and  sat  down  near 
him.  Davis  introduced  Frizzell  to  him,  and  defendant  asked 
Davis  if  Frizzel  was  a  friend  of  his,  and  Davis  replied  that 
he  was.  The  defendant  then  asked  Davis  to  pay  the  freight 
on  his  goods  which  were  to  be  shipped  with  him.  There- 
upon Davis  took  out  of  his  pocket-book  a  check  upon  the 
bank  of  Booneville,  and  offered  the  same  to  the  defendant, 
which  the  defendant  declined  to  take.  Booneville,  it  appears, 
was  upon  the  road  and  Frizzell  was  going  there.  When  the 
defendant  refused  to  take  the  check,  Davis  applied  to  Frizzell 
to  aid  him  by  advancing  him  money,  promising  to  repay  him 
when  they  reached  Booneville.  Frizzell  advanced  the  money, 
which  Davis  delivered  to  the  defendant  Davis  then  deman- 
ded of  the  defendant  a  receipt.  The  defendant  had  no  re- 
ceipt to  give  him,  and  so  he  asked  him  to  step  out  with  him 
and  get  a  receipt,  and  suggested  that  in  the  mean  time  Friz- 
zell should  keep  his  seat  for  him.  Frizzell  kept  Davis'  seat 
for  him  but  he  did  not  return.  The  train  having  started 
without  Davis,  Frizzell  reported  the  matter  to  the  conductor, 
who  stopped  the  train  and  let  Frizzell  off,  and  Frizzell  went 
back  to  Otturawa.  Davis  had  no  goods  to  pay  freight  on, 
nor  in  the  hands  of  the  company. 

The  first  evidence  objected  to  by  the  defendant  is  the  tes- 
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timony  of  Frizzell  as  to  what  Davis  said  when  they  first  met 

^ . .  at  the  depot,  where  Davis  sought  Frizzell's  ao- 

evidonco.  quaintance,  representing  that  he  was  going  upon 

the  same  train,  and  had  some  goods  which  he  was  shipping, 
and  suggesting  that  they  travel  together. 

JThe  objection  urged  is  that  the  defendant  was  not  present, 
and  Frizzell  had  not  seen  him  at  that  time,  and  that  it  is  not 
shown  that  Davis  and  the  defendant  were  at  that  time  acting 
in  concert. 

To  this  we  think  it  sufficient  to  say  that  there,  is  good 
ground  for  believing  that  the  first  interview  at  the  depot  was 
a  part  of  the  scheme  whereby  Frizzell  was  decoyed  into  part- 
ing with  his  money,  which  passed  into  the  defendant's  hands 
through  a  supposed  loan  to  Davis.  It  cannot  be  doubted 
that  the  defendant  came  aboard  of  the  cars  through  a  previ- 
ous arrangement  with  Davis,  consummated  at  the  time  Davis 
absented  himself  from  Frizzell  after  having  made  his  ac- 
quaintance at  the  depot  The  defendant  undoubtedly  came 
to  garner  the  fruits  of  that  acquaintance,  and  we  think  that 
there  was  no  error  in  allowing  evidence  of  what  was  said  by 
which  the  acquaintance  was  made,  and  the  confidence  of  Friz- 
zell was  gained. 

The  court  gave  an  instruction  in  these  words:  "Money 
obtained  of  another  under  a  promise  to  repay  it,  without 
other  representation,  although  the  party  obtain- 
what  consti-  ■  ing  the  money  has  no  intention  to  repay  it,  it  is 
not  such  false  pretense  or  representation  as  to 
constitute  a  crime.  But  the  promise  to  repay  the  money 
coupled  with  false  representations  as  to  property,  made  with 
intent  to  defraud,  and  which  is  i*elied  upon,  is  such  false  pre- 
tense." 

The  defendant  objects  to  this  instruction  and  insists  that  a 
false  promise  can  in  no  event  be  a  false  pretense. 

Doubtless  the  crime  in  question  is  not  committed  without 
a  false  statement  in  regard  to  an  existing  fact.  But  the 
false  statement  may  become  efiective  and  criminal  only  by 
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being  coupled  with  a  false  promise;  and  where  that  is  so  we 
have  no  doubt  that  the  false  statement  and  the  false  promise 
may  be  considered  together  as  constituting  the  false  pretense. 
That  appears  to  us  to  be  the  doctrine  of  the  instruction,  and 
we  think  it  correct. 

The  court  gave  an  instruction  in  these  words:  "  If  you  find 
from  the  evidence  that  the  alleged  false  pretenses  named  in 
the  indictment  are  substantially  proven  as  laid,  then  you 
should  find  the  defendant  guilty." 

The  defendant  objects  to  this  instruction.  He  insists  that, 
taken  together  with  the  other  above  set  out,  it  was  calculated 
to  mislead  the  jury,  and  cause  them  to  believe  that  if  they 
found  the  false  promise  proven,  they  would  be  justified  in 
finding  the  defendant  guilty* 

But  the  court  expressly  told  the  jury  that  a  false  promise 
alone  would  not  constitute  the  crime.  We  do  not.  see  how 
the  court  could  have  said  more  upon  that  point. 

The  court  gaye  an  instruction  in  these  words:  "  If  you 
find  from  the  evidence  that  the  defendant  and  Davis,  acting 
in  concert,  designedly  made  the  representations  siibstantially 
as  set  out  in  the  indictment;  that  such  representations  were 
false  and  untrue;  that  they  were  made  with  the  intent  to  de- 
fraud Frizzell,  and  that  by  said  false  representations  he  ob- 
tained from  said  Frizzell  the  sum  of  eighteen  dollars,  and 
that  said  false  representations  were  made  in  Wapello  county, 
Iowa,  and  you  further  find  that  all  said  matters  have  been  es- 
tablished by  the  evidence  beyond  a  reasonable  doubt,  then 
you  should  convict  the  defendant;  but  if  you  are  not  so  sat;- 
isfied  beyond  a  reasonable  doubt,  then  you  should  acquit  the 
defendant" 

The  defendant  objects  to  this  instruction.  He  insists  that 
it  proceeds  upon  the  theory  that  the  jury  should  convict,  if 
the  false  pretenses  were  proven,  however  frivolous  they  may 
be. 

We  can  conceive  that  alleged  false  pretenses  might  be  so 
frivolous  as  to  preclude  the  supposition  that  any  person  could 
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be  misled  by  them  and  induced  thereby  to  part  with  his 
money.  But  this  is  certainly  not  such  a  case.  The  court 
was  fully  justified  in  submitting  the  question  as  to  whether 
the  defendant  obtained  FrizzelPs  money  by  the  false  repre- 
sentations. It  is  true  that  these  representations  were  not 
such  as  would  probably  have  induced  a  shrewd  and  exper- 
ienced man  to  part  with  his  money.  The  criminal  classes,  it 
may  be  presumed,  do  not  usually  approach  such  men  with 
such  methods.  But  they  were  well  calculated,  we  think,  to 
mislead  and  defraud  some  men.  At  all  events  it  was  a  fair 
question  for  the  jury  as  to  whether  they  believed  that  Friz- 
zell  was  defrauded  by  them,  and  this  question  was  fairly  sub- 
mitted. If  Frizzell  was  defrauded  by  the  false  pretenses, 
they  are  not  to  be  regarded  as  frivolous  as  to  him.  "We  see 
no  error  in  the  instruction. 

The  court  instructed  the  jury  that  in  determining  whether 
the  pretenses  were  frivolous,  they  should  "  look  at  the  age  of 

^^ . .  Frizzell,  his  experience  and  general  knowledge, 

•  his  health,  and  all  the  evidence  bearing  upon  that 

subject.^' 

The  defendant  objects  to  this  instruction.  He  insists  that 
the  instruction  means  that  if  Frizzell  was  a  child,  or  imbe- 
cile by  reason  of  bad  health,  any  representation  would  be 
sufficient  to  justify  a  verdict  of  guilty. 

But  the  defendant's  interpretation  of  the  instruction  is  a 
clear  perversion  of  it.  The  jury  was  entitled  to  consider 
Frizzell's  age,  etc,  in  deteiTuining  whether  he  was  actually 
misled  and  defrauded.  If  he  was  thus  defrauded  the  jury 
would  not  have  been  justified  in  regarding  the  false  pretenses 
as  frivolous,  and  acquitting  upon  that  ground.  "We  ought 
certainly  to  adopt  no  rule  which  should  make  the  young,  the 
inexperienced,  and  the  half-witted,  the  legitimate  prey  of 
criminals. 

The  defendant  complains  that  the  instructions  given  ignore 
the  idea  that  Frizzell  was  bound  to  make  any  effort  to  learn 
die  truth  of  the  statement  made  to  him.     In  support  of  his 
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position  that  such  idea  should  not  have  been  ignored,  he 
cites  State  v.  Young^  76  N.  C,  258.  In  that  case  the  conrt 
said:  ^^  A  false  statement  that  a  house  and  lot  are  unincum- 
bered, when  in  fact  they  were  subject  to  a  recorded  mortgage, 
is  not  a  false  pretense  within  the  meaning  of  the  statute,  be- 
cause the  party  defrauded  had  the  means  of  detection  at 
hand,  and  might  have  protected  himself  in  the  exercise  of 
common  prudence.'* 

But  that  case  bears  very  little  resemblance  to  the  case  at 
bar.  In  that  case  there  was  an  actual  borrowing  of  money, 
and  a  hona  fide  intent,  doubtless,  to  repay.  The  false  repre- 
sentation went  merely  to  the  condition  and  value  of  the  se- 
curity. In  the  case  at  bar  the  jury  was  justified  in  believing 
that  the  borrowing  was  a  mere  pretense. 

The  defendant  insists  that  the  verdict  should  have  been  set 
aside  as  against  the  evidence,  because  Frizzell  testified  that 
he  did  not  rely  upon  the  property. 

It  is  a  matter  of  course  that  he  did  not  rely  upon  the  prop- 
erty  as  S8curity.  He  parted  with  his  money  under  the  sup- 
position that  he  was  assisting  a  fellow-traveler  in  an  emer- 
gency. The  emergency  had  no  existence,  and  Davis  was  not 
a  fellow-traveler,  and  the  defendant  knew  it.  The  verdict,  in 
our  opinion,  was  abundantly  sustained  by  the  evidence.  We 
see  no  error,  and  the  judgment  must  be 

Affirmed. 
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The  Statb  v.  Davis. 

1.  Criminal  Law:  false  pbbtencbs:  svidbncb.  The  8taU  v.  Jfon^ 
gomerijy  arUe,  195,  followed.  Error  in  the  admission  of  immaterial  eri* 
dence  held  to  be  cored  by  its  prompt  exclusion  from  the  jniy. 

Appeal  /ram  Wapello  Di^tric^  Court. 

Thubsdat,  Juhb  9. 

The  defendant,  Thomas  Davis,  was  convicted  of  the  crime 
of  obtaining  money  under  false  pretences  of  one  FrizzelL 
Judgment  having  been  rendered  upon  the  verdict  he  ap- 
peals. 

Morris  J.  WUUamSy  for  appellant. 

Smith  McPhereon^  Attorney  Oeiieral^  for  the  State. 

Adams,  Ch.  J. — ^The  defendant  was  indicted  jointly  with  one 
H.  A.  Montgomery.  The  questions  presented  are  foi^  the  most 
part  the  same  as  those  presented  in  the  case  of  the  State  v. 
Montgomery y  decided  at  the  present  term,  amte^  195.  The 
defendant,  however,  presents  two  additional  questions  upon  the 
admission  of  evidence.  Before  proceeding  to  the  considera^ 
tion  of  them  we  will  state  that  for  a  proper  understanding  of 
the  case  reference  should  be  had  to  the  case  of  the  StaU  v. 
Montgomery y  where  a  portion  of  the  indictment  and  the  lead- 
ing facts  are  set  out.  ^ 

In  the  case  at  bar,  however,  one  McQrew  was  examined  as 
a  witness.  He  testified  that  he  was  a  banker;  that  Mont- 
gomery came  into  the  bank;  that  he  asked  him  what  he 
wanted;  that  Montgomery  had  no  particular  business,  but 
finally  bought  a  revenue  stamp.  The  witness  then  testified 
against  the  defendant's  objection  that  there  was  something 
about  Montgomery  that  attracted  his  attention. 

It  appears  to  us  that  this  testimony  was  immaterial,  but 
we  are  not  able  to  say  that  it  was  prejudicial. 
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One  Eobinson,  the  oflScer  who  arreated  Montgomery  and 
Davis,  was  examined  as  a  witness,  and  was  allowed  to  testify, 
against  the  objection  of  the  defendant,  that  he  searched  Mont- 
gomery and  found  skeleton  keys  upon  him.  Immediately, 
however,  upon  further  objection  being  interposed,  the  court 
excluded  the  testimony  from  the  jury. 

It  is  clear  that  the  evidence  should  not  have  been  admitted, 
but  the  prompt  exclusion  of  the  evidence  we  think  cured  the 
error.  In  our  opinion  the  oaae  was  fairly  tried  ai^d  tho 
judgment  must  be 

.A-FFIBMBD* 
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1.  Criminal  Law:  labcekt:  formeb  conviction.    A  conviction  for       jjgjgg 
I>etit  larceny  before  a  justice  of  the  peace  is  a  bar  to  a  subsequent  prose-        M    20s 
cution  on  indictment  for  larceny  from  the  person,  based  on  the  same 
act 

Appeal  from  Polk  District  Court. 
Thubsday,  June  9. 

Indictment  charging  that  the  defendant  one  silver  half 
dollar  and  three  silver  ten  cent  pieces,  *  *  *  of  the  ag- 
gregate value  of  eighty  cents,  and  one  pocketbook  of  the  value 
of  one  dollar,  *  *  *  of  the  goods  and  chattels  of  Mrs.  E,  E, 
TTpdyke,  from  the  person  of  said  Mrs.  E.  E.  Updyke  unlaw- 
fully and  feloniously  did  steal,  take,  and  carry  away.  The 
del'endant  pleaded  not  guilty,  and  a  former  conviction  fpr  the 
same  oifense  before  a  justice  of  the  peace.  To  the  latter  the 
State  demurred,  which  was  sustained,  and  there  was  a  trial 
before  a  jury  on  the  issue  of  not  guilty. 

There  was  a  verdict  of  guilty  and  judgment  sentencing  the 
defendant  to  imprisonment  in  the  penitentiary  for  one  year, 
and  he  appeals. 
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M.  D.  McHen/ry,  for  the  appellant. 

Sm/Uh  McPherson^  Attorney  Oeneral^  for  the  State. 

Seevers,  J.  The  defendant  pleaded  a  former  conviction, 
as  follows:  <<  That  as  to  the  alleged  stealing  of  the  money  and 
in  this  indictment  charged  against  him,  he  was  on  —  day  of 
September,  1880,  charged  by  information  on  oath  in  dne 
form  before  John  A.  Jones,  a  justice  of  the  peace  for  Polk 
county,  Iowa,  and  being  arrested  plead  to  said  charge,  and 
the  said  cause  coming  on  for  trial  before  said  justice  a  judg- 
ment of  conviction  was  rendered  against  this  defendant  by 
said  justice,  and  he  was  ordered  by  said  judgment  to  pay  a 
fine  of  twenty  dollars  and  costs,  thirteen  dollars  of  which  fine 
and  cost  s  he  then  and  there  paid  and  was  discharged.  And 
the  defendant  says  that  the  said  charge  was  and  is  the  same 
charge  of  stealing  which  is  preferred  against  him  in  the  in- 
dictment, and  he  is  the  same  person  who  was  prosecuted  and 
fined  as  aforesaid  before  the  said  Jones. 

And  the  defendant  furtlier  says  that  the  prosecution  before 
the  justice  of  the  peace  was  not  procured  by  him,  was  not  in 
any  wise  fraudulent  or  collusive,  and  that  he  was  arrested, 
charged  and  fined  at  the  instance  of  prosecutors  who  were  and 
are  in  nowise  in  his  interest,  and  this  he  is  ready  to  verify. 
The  defendant  brings  now  here  into  coiu't  attached  hereto 
the  said  information  which  charged  "that  the  defendant 
did  feloniously  steal,  take  and  carry  away  of  the  property  of 
Mi*6.  E.  E.  Updyke,  money  to  the  amount  of  eighty  cents  in 
silver,  one  pocket-book  of  the  value  of  three  dollars." 

To  the  foregoing  plea  of  former  conviction  the  State  de- 
murred on  the  following  grounds: 

1.  The  indictment  charges  larceny  from  the  person  and  de- 
fendant was  charged  and  convicted  of  petit  larceny. 

2.  The  offense  charged  is  not  the  offense  for  which  defend- 
ant  was  convicted. 
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3.  The  justice  had  no  jurisdiction  of  the  offense  charged 
in  the  indictment  and  could  not  convict  him  thereof. 

The  defendant  was  charged  and  convicted  before  the  justice 
with  the  crime  of  petit  larceny,  which  is  a  misdemeanor  pun- 
ishable by  fine  or  imprisonment  in  the  county  jail.  The  indict- 
ment charges  larceny  from  the  person,  which  is  a  felony. 
The  statute  defining  the  crime  is  as  follows:  "  If  any  person 
commit  the  crime  of  larceny  by  stealing  from  any  building 
on  fire,  or  by  stealing  any  property  removed  in  consequence 
of  an  alarm  caused  by  fire,  or  by  stealing  from  the  person  of 
another,  he  shall  be  punished  by  imprisonment  in  the  peni- 
tentiary not  exceeding  fifteen  years."    Code  §  3905. 

In  the  State  v.  Foatery  33  Iowa,  525,  it  was  held  that  a 
conviction  before  a  justice  of  the  peace  on  a  charge  of  assault 
and  battery  was  not  a  bar  to  an  indictment  for  assault  with 
intent  to  commit  a  great  bodily  injury,  based  on  the  same 
transaction.  The  correctness  of  this  decision  cannot,  we 
think,  be  successfully  denied,  because  the  person  charged  was 
not  tried  before  the  justice  for  the  intent  with  which  the  as- 
sault was  committed.  The  intent  originated  with  and  was 
,the  act  of  the  defendant.  He  alone  was  responsible  therefor. 
The  intent  graded  the  crime,  or  rather  because  of  it  there 
were  two  crimes. 

So  in  robbery.  For  there  must  be  force  and  violence  or 
putting  in  fear.  Therefore  it  may  be  said  a  conviction  for 
the  larceny  would  not  bar  an  indictment  for  the  robbery  be- 
cause the  person  charged  had  not  been  punished  for  the  whole 
thing — crime  or  crimes  committed.  This  is  true  also  as  to  a 
breaking  with  intent  to  commit  larceny,  when  the  offender 
has  been  acquitted  or  convicted  of  the  larceny  only. 

Kow  in  the  case  at  bar  it  was  not  essential  in  order  there 
should  be  a  conviction  under  the  indictment  that  an  assault 
should  be  established.  It  is,  however,  difficult  to  see  how 
there  could  be  a  larceny  from  the  person  without  a  technical 
assault.  TVe  apprehend,  however,  if  a  person  should  be  sleep- 
ing  on  the  ground,  with  a  hat  lying  loosely  over  his  face, 
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the  crime  would  be  complete  if  another  should  steal  and 
carry  away  the  hat  without  disturbing  the  sleeper.  Other 
cases  of  a  like  character  might  be  suggested.  The  intent  is 
and  must  be  the  same  if  the  larceny  be  by  stealing  from  the 
person  or  from  a  house  or  other  place.  The  intent  is  the 
same  in  grand  and  petit  larceny.  The  State  v.  Murray^  55 
Iowa,  530.  Stealing  from  the  person  is  larceny  and  nothing 
more — ^it  is  so  designated  in  the  statute.  For  the  larceny 
the  defendant  was  tried  and  convicted  by  the  justice  of  the 
peace. 

Suppose  a  person  rightfully  enters  a  building  on  fire  and 
feloniously  steals  and  carries  away  property  and  is  charged 
and  convicted  with  the  larceny,  should  he  be  again  pun- 
ished because  the  building  was  on  fire,  or  if  punished  for 
stealing  goods  removed  in  consequence  of  a  fire,  should  he  be 
again  punished  for  the  same  thing. 

In  Minnesota  there  is  a  statute  making  it  a  felony  if  larceny 
is  committed  by  stealing  from  a  shop.  In  tha  State  v.  WileSj 
(Minn.)  4  N.  W.  Rep.,  616,  the  defendant  was  indicted  under 
the  statute  aforesaid  for  stealing  a  hat  from  a  shop.  The  defend- 
ant pleaded  a  former  conviction  for  the  same  larceny  before  a- 
justice  of  the  peace.  It  was  held  this  was  a  bar  and  he  could 
not  be  again  prosecuted. 

In  this  case  the  only  intent  on  the  part  of  the  defendant 
was  to  commit  larceny,  and  as  he  had  been  punished  for  all 
that  he  did  or  intended  to  do,  it  was  held  he  could  not  be 
again  punished  for  the  same  offense. 

The  statute  creates  the  offense  and  declares  the  punish- 
ment. The  defendant  committed  the  offense  and  the  State  in 
the  first  instance  failed  to  charge  or  allege  a  fact  which  would 
if  established  have  increased  the  punishment.  But  such  fact 
was  not  caused  by  anything  done  by  the  defendant.  The  ex- 
tent of  the  punishment  cannot,  wc  think,  grade  the  crime  or 
create  two  offenses,  so  that  the  defendant  can  be  twice  pun- 
ished for  the  same  transaction.  Before  this  can  be  done  the 
defendant  must  have  done  something  with  an  intent  fot 
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which  he  has  not  been  punished,  or  because  of  the  act  done,  • 
it  can  be  said  two  offenses  were  embraced  therein. 

Beyond  doubt,  we  think,  if  the  defendant  had  been  acquitted 
when  tried  before  the  justice,  this  should  be  a  bar  to  another 
prosecution  for  stealing  from  the  person,  because  if  he  was 
not  guilty  of  larceny  he  could  not  be  of  stealing  from  the 
person.  The  defendant,  therefore,  could  not  be  convicted  in 
this  case  unless  the  State  established  the  larceny,  and  for  this 
he  has  been  punished.  The  demurrer  should  have  been  over- 
ruled. 

Kevebsep. 


\06     921 


t 
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1.  Bailroads :  injury  to  stock:  evidence.  A  paper  shown  to  be  simi- 
lar to  an  affidavit  of  the  killing  of  stock,  served  on  a  railroad  comx)any, 
but  not  a  copy,  is  not  admissible  to  prove  the  contents  of  the  affidavit. 

2. : .    A  railroad  company  is  not  liable  in  damages,  undert^ 

statate,  for  stock  killed  by  its  trains  on  depot  grounds. 

Appeal  from  Pottawattamie  Circuit  Court. 
Thursday,  June  9. 

Action  commenced  before  a  justice  of  the* peace  to  recov- 
er double  the  value  of  a  cow  killed  by  a  train  of  cars  upon 
defendant's  railroad.  The  cause  was  appealed  to  the  Circuit 
Ck)urt,  where  a  verdict  and  judgment  were  had  for  plaintiffs, 
for  double  the  value  of  the  cow.  Defendant  appeals.  The 
facts  of  the  case  involved  in  the  points  ruled  appear  in  the 
opinion. 

Sappf  Ijyman  cfe  Ament^  for  appellant. 
Wm,  McLermon^  for  appellee. 
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Beck,  J. — I.  The  evidence  in  the  court  below  establishes 
that  the  plaintiff  served  upon  the  agent  of  defendant  a  notice 
.  -.«  ^*^-    a^d  a^  affidavit,  showing  the  destruction  of  the 

I.  RAIUU>ADS :  '  '^ 

stocP^/ovi-  ^^-  -^^  affidavit  and  notice,  introduced  in  evi- 
dence, dence,  were  shown  to  be  similar  to  the  paper 
seiwed  on  the  agent.  The  plaintiff,  it  seems,  signed  and  was 
sworn  to  two  papers,  embodying  the  notice  and  affidavit  re- 
quired by  the  statute  in  such  cases.  One  of  them  was  served 
upon  tlie  agent,  the  other  introduced  in  evidence.  The  proof 
shows  that  these  several  papers  were  similar;  it  does  not 
show  that  they  were  identical  in  form  and  substance,  or  that 
one  is  a  copy  of  the  other.  Under  Code,  section  1289,  the  orig- 
inal affidavit  must  be  served  upon  a  railroad  company  or  its 
agent  and  a  copy  introduced  in  evidence,  unless  other  lawful 
evidence  is  admissible  in  lien  of  a  copy  under  the  circumstan- 
ces of  the  case.  McNaught  v.  C.  ds  N.  W.  R.  B.Co.y  30 
Iowa,  336.  A  paper  similar  to  the  original  affidavit  is  not 
sufficient  evidence  under  this  rule. 

II.  The  evidence  shows  that  the  cow  was  killed  upon  the 
grounds  of  a  station,  where  there  was  a  switch  and  sido 

track.     The  court,  in  instructions  to  the  jury, 

held  that  the  plaintiff  is  entitled  to  recover  upon 
proof  made  by  him  that  his  property  was  destroyed  by  a 
train  of  cars  upon  defendant's  road,  and  that  defendant  to 
escape  liability  must  show  that  the  part  of  the  station 
ground  where  the  cow  was  killed  was  necessary  and  conven- 
ient for  the  transaction  of  the  business  of  the  railroad.  The 
decision  of  the  court  below  is  in  conflict  with  the  rule  recog- 
nized by  this  court.  It  is  held  in  Comstoch  v.  The  Des 
Moines  Valley  R.  R.  Co.,  32  Iowa,  376,  that  in  an  action 
to  recover  for  stock  killed  by  a  train  upon  a  railroad,  the  bur- 
den rests  upon  the  plaintiff  to  show  that  the  injury  was 
done  at  a  point  where  the  company  is  required  to  fence  its^ 
track.  A  railroad  company  is  not  required  to  fence  its  track 
upon  depot  grounds.  See  Clea/oeland  v.  The  C.  <&  N.  IT. 
R.  R.  Co.,  35  Iowa,  220,  and  SmUh  v.  The  C.  R.  I.  cfe  1\ 
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R.  JS.  Co.j  34  Iowa,  506,  and  cases  therein  cited.  The  an- 
nouncement of  the  foregoing  rules  sufficiently  answers  all  the 
questions  certified  by  the  Circuit  Court  for  our  decision. 

The  rulings  ^nd  decision  of  the  court  below  being  in  con- 
flict with  the  yiews  We  have  expressed,  its  judgment  is 

Keyebsed. 


Bbown  v.  Petrib  et  al. 


1.  Fraotice  in  the  Supreme  Court :  appeal:  jodge's  cbiitificatb. 
The  certificate  of  the  trial  judge,  in  a  case  involving  less  than  one  hun- 
dred dollars,  held  insufficient  to  raise  any  question  for  the  consideration  . 
of  the  Supreme  Court. 

'       Appeal  from  Hardin  Circuit  CovH. 

Fbidat,  June  10. 

AonoN  to  recover  for  trespass  to  real  estate.  Judgment 
was  rendered  for  the  defendants.     The  plaintiff  appeals. 

8.  M.  Weaver  and  T.  S,  Milnery  for  appellant. 

WilUam  V.  Allerij  for  SLjpipeWee. 

Adams,  Ch.  J. — ^The  amount  claimed  being  less  than  one 
hundred  dollars,  the  case  comes  to  us  upon  a  certificate  in 
which  the  questions  certified  are  as  follows: 

"1.  Under  the  facts  as  shown  by  the  evidence  on  the 
part  of  the  plaintiff,  has  said  plaintiff  such  possession  of  the 
land  described  in  the  petition  as  will  enable  him  to  maintain 
this  action! 

*^  2.     Under  the  pleadings  herein,  and  the  facts  as  shown 

by  the  evidence,  has  the  plaintiff  such  possession,  or  rights 

title  or  interest  in  the  land  or  possession  as  will  enable  him 

to  maintain  an  action  against  a  stranger  trespassing  thereon! 

Vol.  LVI— 14. 
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The  appellee  insists  that  these  questions  present  nothing 
for  our  determination. 

In  our  opinion  the  position  is  well  taken.     The  action  is 
at  law  and  it  is  not  our  province  to  determine  questions  of 

f    fact  in  such  actions,  even  if  the  annu:>unt  involved  was  suffl- 

•    cient  to  give  us  jurisdiction. 

j  While  the  questions  certified  seem  upon  their  face  to  call 
for  an  opinion  upon  the  weight  of  evidence,  we  have  to  say 
that  upon  looking  into  the  record  we  discover  that  a  jury 
was  impaneled,  and  after  the  plaintiff  had  introduced  his 
evidence  the  court  took  the  case  from  the  jury  and  rendered 
judgment  for  the  defendants, 

.  This  leads  us  to  conclude  that  there  was  doubt  in  the 
mind  of  the  court  as  to  whether  there  was  any  evidence  upon 
which  a  right  of  recovery  could  be  based,  and  that  this  doubt 
was  of  a  legal  character,  that  is,  as  to  whether  one  or  more 
facts  proven  beyond  dispute  constituted  any  evidence  in 
the  plaintiff's  favor. 

But  it  is  certain  that  no  such  question  is  properly  certified 
to  us.  The  plaintiff  may  rely  upon  many  facts  which  in  the 
mind  of  the  court  are  so  clearly  immaterial  that  it  never 
thought  of  asking  for  an  opinion  of  this  court  upon  them. 
The  questions  certified,  then,  should  have  embraced  specific 
facts.  In  no  other  way  could  we  be  sure  of  determining  the 
questions  of  law  which  the  court  had  in  mind. 
'  The  appellant  argues  the  case  precisely  as  if  it  was  pre- 

[  sented  to  us  as  a  whole.  Possibly  the  questions  certified 
were  drawn  by  appellant's  counsel,  and  were  designed  to 
operate  as  a  complete  drag  net,  and  enable  him  to  raise  every 
<ine6tion  discovered  or  discoverable  in  the  case.  Such  a 
practice,  if  allowed,  would  be  a  complete  evasion  of  the  stat- 
ute, and  rule  based  thereon,  requiring  the  certification  of  the 
question  of  law  upon  which  the  court  below  deems  it  de- 
sirable to  have  the  opinion  erf  this  court.  We  think  that  the 
appeal  must  be 

Dismissed. 
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Gilbert,  Hedge  &  Co.  v.  Greenbatjm,  Schroder  &  Co.  et  au 


1.  Landlord  and  Tenant:  libn  for  rekt:  when  it  attaches.    Un- 
der the  statute  a  landlord's  lien  for  rent  for  the  entire  term  of  the  lease  at-  l  u  2i  1 1 
taches  to  property  used  on  the  leased  premises  at  the  time  such  property  |i06  3io| 
is  brought  thereon,  although  it  may  not  be  enforceable  as  to  rent  not  due,  jo7  73J 
80  long  as  the  business  of  the  tenant  is  conducted  in  the  usual  manner,  ' 
and  as  contemplated  by  the  lease. 

2. : : :  WHEN  ENFORCE AisLB.    Where  a  building  was  leased  as  a 

stora-roDm,  and  o:j3upi2i  with  a  stock  of  m3rchandise,  it  was  held  that 
the  exexjution  of  a  mortgage  on  the  stock  by  the  tenant  rendered  the  lien 
of  the  landlord  for  the  rent  of  the  entire  unexpired  term  of  the  lease  en- 
forcaaUe,  and  that  such  lien  was  snperior  to  that  of  the  mortgage. 

3.  : :  EFFECT  OF  KECEiVBRSHiP.    The  lien  of  a  landlord  will 

not  be  defeated  by  the  conversion  of  the  property  of  a  tenant  into  money 
by  a  receiver,  under  an  order  of  court,  but  will  attach  to  the  proceeds  in 
the  receiver's  hands. 

Appeal  from  De%  Moutea  District  Cov/rt. 

Frpat,  June  10. 

Action  in  chancery  to  enforce  a  landlord's  lien.  Certain 
of  the  defendants  filed  a  cross  bill,  to  which  plaintiffs  demur- 
red. The  demurrer  was  sustained,  and  the  defendants  declin-. 
ing  to  plead  further,  and  electing  to  stand  on  their  cross  bill, 
it  was  dismissed.     Defendants  appeal. 

P.  Henry  Smyth  cfe  Son  and  Newman  <&  Blake,  for  ap- 
pellants. 

Hedge  db  Blythe^  for  appellees. 

Beck,  J. — I.  The  plaintiffs  allege  in  their  petition  that  in 
Pecember,  1873,  they  leased,  by  a  written  instrument,  a  cer- 
tain store  building,  in  the  City  of  Burlington,  which  they 
were  about  to  erect,  to  defendants  Greenbaum,  Schroder  & 
Co.,,  for  the  term  of  ten  years  from  the  completion  of  the 
building,  and  that  the  defendants  entered  and  occupied  tha^ 
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building  under  the  lease.  It  is  further  shown  by  the  petition 
and  lease,  a  copy  whereof  is  made  an  exhibit  in  the  case,  that 
defendants  were  to  occupy  the  premises  for  no  other  purpose 
than  as  a  dry  goods  store,  and  were  not  to  under  let,  except 
with  the  written  assent  of  plaintiffs;  that  the  rent  provided 
for  was  $4,500  per  annum,  for  the  first  five  years,  and  §5,000 
per  year  for  the  remainder  of  the  term,  to  be  paid  quarterly, 
and  that  the  rent  has  been  voluntarily,  and  without  considera- 
tion, reduced  by  plaintiffs,  to  the  sum  of  $3,200  per  annum. 
Other  terms  of  the  lease  need  not  be  recited.  The  petition 
bIiows  that  the  stock  of  goods  kept  by  defendants  in  the  build- 
ing has  been,  bj  Bale  and  depreciation  in  value,  greatly  re- 
duced, so  that  the  value  thereof  is  less  than  $20,000,  and  de- 
fendants are  not  replenishing  their  stock,  but  constantly  and 
rapidly  diminishing  it;  that  defendants  are  insolvent,  and 
plaintiffs  have  no  security  for  the  rents  accruing  and  to  accrue, 
except  the  goods  belonging  to  defendants  found  in  the  build- 
ing. It  is  further  shown  that  Greenbaum,  Sdiroder  &  Co. 
executed  a  chattel  mortgage  to  Landaurer,  Treudenthal  and 
Habb,  in  trust,  to  secure  the  mortgagees,  and  certain  other 
(Creditors  of  the  mortgagors,  whose  claims  aggregate  the  sum 
of  $39,167.74:.  The  mortgage  has  been  duly  delivered  and' 
recorded,  and  upon  its  face  purports  to  be  a  conveyance  of 
liie  goods  now  upon  the  leased  property.  It  is  provided  in 
the  mortgage  that  it  shall  cover  all  new  stocks  purchased, 
which  shall  be  held  for  use  of  the  trust  provided  for  in  the 
niortgage.  The  mortgage  further  provides  that  upon  the 
failure  of  the  mortgagors  to  pay  the  claims  secured,  within 
one  year,  the  mortgagees  may  take  possession  of  the  goods 
covered  by  the  mortgage.  It  is  alleged  in  the  petition  that 
the  mortgagors  and  creditors  intend  to  sell  the  goods  on  hand 
at  the  date  of  the  mortgage,  and  replace  them  witli  new  goods, 
and,  in  this  way,  to  defeat  the  landlord's  lien  held  by  plain- 
tiffs. The  mortgagees  and  creditors  secured  by  the  mort- 
gage are  made  defendants.  Plaintiffs  pray  that  Greenbaum, 
Schroder  &  Co.  may  be  enjoined  fi*om  the  sale  of  the  goods 
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now  upon  the  premises,  until  they  shall  pay'  the  rent  due,  or 
tto  become  due  to  plaintiffs,  and  that  such  other  relief  be 
granted  as  equity  may  require.  The  petition  was  filed  June 
i23,1879. 

On  the  24th  of  May,  1880,  the  mortgagees,  as  trustees  for 
themselves  and  others,  filed  their  answer  and  a  cross  bill. 
•  They  allege  in  the  cross  bill  that  they  acquired  the  legal 
title  of  the  goods  described  in  the  mortgage,  as  well  as  all 
other  goods  added  thereto  by  the  mortgagors,  and  that  when 
the  mortgage  was  executed  there  was  no  rent  due  j^laintiffs. 
Jt  is  further  shown  by  the  cross  bill  that  certain  creditors  of 
Greenbaum,  Schroder  &  Co.,  other  than  those  secured  by 
mortgage,  commenced  action  on  their  claims,  and  a  tempore 
ary  receiver  was  appointed  to  take  possession  of  the  goods; 
that  afterwards  E.  S.  Taylor  was  appointed  receiver,  and  wag 
authorized  by  the  order  of  the  court  to  continue  the  business 
by  selling  off  the  stock  and  replenishing  the  same,  so  far  as 
was  necessary  to  conduct  the  business;  that  on  the  31st  day 
of  March,  1880,  the  receiver  finally  closed  the  business  of  the 
store,  having  disposed  of  all  the  goods.  He  paid  to  plaintiffs 
all  the  rent  due  to  that  day,  and  offered  to  give  possession  of 
the  property  by  tendering  the  keys  of  the  building,  which  were 
not  accepted  by  plaintiffs,  and  that  the  receiver  holds  about 
$25,000  in  money,  the  net  proceeds  of  the  goods,  subject  to 
the  order  of  the  court  The  defendants  claim  in  their  cross 
bill  that  the  plaintiffs'  lien  continued  only  while  the  prem-i 
ises  were  occupied  and  used  by  the  lessors;  that  when  the 
property  was  sold  and  removed,  under  the  order  of  the  court, 
the  lien  terminated,  and  that  the  funds  in  the  hands  of  the  re-^ 
eeiver  should  be  appropriated  to  the  payment  of  the  debts  se- 
enred  by  the  mortgage;  they  ask  for  relief  acxsordingly. 
i  It  is  shown  by  an  amended  abstract  that  all  the  suits  brought 
by  the  creditor,  including  plaintiffs'  action,  were  consolidated 
on  the  28th  day  of  June,  1879,  and  on'the  same  day  the  re-, 
ceiver  was  appointed.  The  order  making  the  appointment' 
picovides  that  it  shall  be  ^'without  prejudice  to  the  existing 
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rights  of  any  of  the  creditors,  or  the  merits  of  the  controver- 
sies between  them  or  any  of  them.''  The  plaintiffs'  demurrer  to 
the  cross  bill,  on  the  groand  that  the  facts  alleged  did  not  en- 
title defendants  to  the  relief  prayed  for,  was  sustained.  Thai 
ruling  presents  the  following  questions  which  are  involved  in 
the  case,  viz: 

1.  Have  plaintiffs  a  landlord's  lien  under  the  statute  for 
rent  to  accrue,  or,  in  other  words,  does  their  lien  attach  to 
property  of  the  tenant  used  upon  the  premises  to  secure  rent 
which  will  fall  due  in  the  future,  as  provided  in  the  lease? 

2.  Is  the  landlord's  lien  of  plaintiffs  defeated  by  the  con- 
version of  the  goods  into  money,  by  the  receiver,  under  or- 
der of  the  court? 

II.  The  first  question  has  been  determined  by  more  than 
One  decision  of  this  court.  The  precise  point  was  decided 
i.  i.ANDTX)RD    in  Martin  v.  Steams,  52  Iowa,  345.     "We  there 

•  Hen  lor  rent :  held  that  the  lien  of  the  landlord  attached  to  the 

wben  it  at-  ^,    ,  ,  ,  . 

tadies.  property  ot  the  tenant  used  upon  the  premises 

for  the  rent  of  the  entire  term.  The  facts  of  that  case  are 
fcubstantially  similar  to  those  of  the  case  before  us.  The 
same  rule  is  recognized  in  Gamer  v.  Cvtting,  32  Iowa,  547^ 
and  in  Chrant  v.  Whitwell  et  aZ.,  9  Iowa,  152.  It  must  be 
regarded  as  the  law  of  the  State. 

•  Counsel  for  defendants  attempt  to  distinguish  these  cases^ 
cr  the  first  two  cited,  from  the  case  at  bar,  on  the  grounds 
that  the  tenants  in  those  cases  were  either  disposing  of  the 
property  in  a  manner  not  in  accord  with  the  due  course  of 
trade,  or  with  a  fraudulent  intent.  In  each  case  the  property 
of  the  tenant  had  been  transferred  by  a  chattel  mortgage.  It 
was  held  these  transfers  would  not  defeat  the  landlord's  lien 
for  rent  to  accrue  during  the  term.  The  decision  is  not? 
placed  upon  the  ground  that  the  transfers  were  made  in  an 
Hnusual  manner  or  for  a  fraudulent  purpose,  but  upon  the 
ground  the  landlord's  lien  attached  to  the  property  when  it 
Ivas  brought  upon  the  premises  and  could  be  enforced  to  pre- 
sent the  transfer  of  the  title  of  the  property  or  its  removaL 
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We  are  unable  to  discover  any  reason  or  principle  which 
supports  the  position  of  counsel  that  the  lien  will  attach  if 

s.  — : :  the  property  is  about  to  be  disposed  of  contrary 

bie.  to  the  usual  course  of  business,  and  otherwise  will 

not  attach.  The  lien  attaches  as  soon  as  the  property  is 
brought  upon  the  premises.  It  may  be  that  it  will  not  be 
enforced  as  to  rent  not  due,  if  the  usual  course  of  business  is 
pursued  by  the  tenant.  This  we  presume  is  so  when  stocks 
of  merchandise  are  concerned.  But  the  disposition  by  abso- 
lute conveyance  or  by  mortgage  of  a  stock  of  merchandise 
cannot  be  regarded  as  in  the  usual  course  of  business,  as  con- 
templated by  the  parties.  If  it  is  to  be  so  regarded,  then 
would  the  law  provide  for  the  defeat  of  the  lien  by  the  very 
act,  the  disposition  by  sale,  against  which  the  lien  was  provi* 
ded  to  protect  the  landlord.  It  would  be  absurd  indeed  to 
provide  for  a  lien  on  property  to  secure  a  present  or  future 
indebtedness,  and  to  further  provide  that  the  lien  may  be  de- 
feated by  the  sale  or  mortgage  of  the  property.  The  argu- 
ment of  defendants'  counsel  reaches  this  result. 

III.  The  second  question  above  stated  now  demands  con- 
sideration. 

It  will  be  remembered  that  after  plaintiffs  filed  their  peti- 
tion the  receiver  was  appointed,  upon  the  petition  of  certain 
8L — : :  attaching  creditors  of  Green baum,   Schroder   & 

effect  of  re-      ^  ^,  ,  -  /»  i . 

ceirership.  Co.  There  were  three  classes  oi  creditors  en- 
deavonng  to  enforce  liens  held  by  them  respectively  against 
the  goods,  namely:  Plaintiffs,  the  landlords;  defendants,  the 
mortgagees;  and  the  attaching  creditors.  The  court  below, 
doubtless  upon  a  proper  showing,  correctly  reached  the  con- 
clusion that  the  interest  of  the  parties  who  should  finally. es- 
tablish their  liens,  as  well  as  the  interests  of  the  debtors,  re- 
quired the  appointment  of  the  receiver  with  the  authority 
to  continue  the  business  of  Greenbaum,  Schroder  &  Co.,  un- 
til the  property  should  be  disposed  of,  and  to  hold  the  pro- 
ceeds thereof  subject  to  the  order  of  the  court.  The  court 
by  this  order  put  the  goods  into  the  custody  of  the  law;  thus 
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depriving  all  parties  of  the  possession  while  their  rights 
thereto  were  being  determined  in  the  consolidated  actions. 
♦Now  it  cannot  be  seriously  urged  that  the  appointment  and 
Acts  of  the  receiver  deprived  plaintiffs  or  other  parties  of 
any  right.  The  law  would  not  surely  cause  a  right  to  be  los^ 
by  reason  of  proceedings  which  are  provided  for  enforcing 
ffach  a  right.  It  is  a  familiar  rule  that  when  property  is  ta- 
ken into  the  custody  of  the  law,  and  converted  into  money  by 
a  receiver,  the  money  takes -the  place  of  the  property,  and  is 
distributed  to  the  parties  who  establish  their  rights  to  the 
property.  In  this  case  the  money  in  the  hands  of  the  •re- 
ceiver is  to  be  regarded  as  representing  the  goods  that  were 
found  by  the  receiver  in  the  store,  and  must  be  distributed 
to  the  parties  who  show  that  they  held  liens  upon  the  goods. 
If  these  considerations  leave  doubts  in  the  mind,  they 
are  surely  removed  by  the  language  of  the  order  appointing 
the  receiver,  which  declares  that  "  this  order  is  without 
prejudice  to  the  existing  rights  of  any  one  of  the  creditors,  or 
the  merits  of  the  controversies  between  them  or  any  of  them.'* 
.  The  foregoing  discussion  disposes  of  all  points  in  the  case. 
The  judgment  of  the  District  Court  is 
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Ii24  690'         ^'  Negligence:  what  is  contributory:  defective  ^dbwalk.    An 

66    216 
129      30 


instruction  as  to  contnbutory  negligence,  in  an  action  to  recover  from  a 
city  for  injuries  received  by  reason  of  a  defective  sidewalk,  considered 
and  held  erroneous. 


Appeal  from  Marshall  CircwU  Court,   , 

Friday,  June  10. 

The  plaintiff  claims  to  have  been  injured  by  reason  of  a 
defective  sidewalk,  and  this  action  was  brought  to  recover 


JUNE  TERM,  1881.  31T 

Munger  v.  The  City  of  Marshalltown. 

damages  therefor*     Trial  by  jury,  verdict  and  judgment  for 
plaintiff  and  defendant  appeals. 

B.  L.  Barrett^  for  appellant. 

Henderson  <&  Carney,  for  appellee. 

Seevers,  J.  It  was  a  material  question  in  the  trial  of  this 
action  whether  the  plaintiff  had  been  negligent,  and  therefore 
1.  KEou-        could  not  recover.     The  court  on  this  branch  of 

OBNCE :  what    .  i  •       j.         j.    j   ^.i       •  x»  n 

Is  contributo-  the  casc  instructed  the  jury  as  follows: 
iid'ewaik.  «  5.  The  plaintiff  would  be  justified  in  relying 

upon  the  presumption  that  the  defendant  had  done  its  duty  in 
repairing  any  injury,  if  a  reasonable  time  after  the  injury  to 
•  the  walk  had  elapsed  before  her  use  of  it,  and  if  she  knew  or 
ought  to  have  known  of  the  injury  to  the  walk,  she  would  be 
justified  in  using  it,  exercising  such  care,  however,  as  seems 
reasonable.  In  view  of  her  knowledge  of  its  condition,  and 
by  the  use  of  ordinary  prudence,  if  she  could  not  discover  the 
feet  that  the  plank  was  dangerous  till  she  was  so  close  to  it 
as  to  be  unable  to  avoid  it  she  was  not  negligent.  In  order 
to  render  her  negligent,  preventing  a  recovery,  she  must  have 
gone  into  the  danger  voluntarily,  assummg  the  risk  by  step- 
ping into  the  danger  there  apparent.  If  she  did  not  know, 
or  have  reason  to  know,  that  the  plank  was  loose  she  would 
not  be  required  to  presume  there  was  danger  in  going  upon 

To  this  instruction  the  defendant  excepted,  and  it  is  now 
insisted  that  no  reversible  error  was  committed  in  giving  it. 

Negligence  is  the  failure  to  use  ordinary  care,  and  it  may 
exist  when  there  has  been  carelessness,  forgetfulness  or  a 
want  of  attention. 

Now  as  we  understand  the  foregoing  instruction  the  danger 
must  have  been  apparent,  and  the  plaintiff  must  have  volun- 
tarily assumed  the  risk  of  being  injured  before  she  can  be 
said  to  have  been  negligent.  We  have  some  hesitation  as  to 
the  meaning  of  the  word  voluntarily  .in  the  connection  in 
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which  it  is  used.  There  is  no  pretence  the  plaintiff  could 
not  have  avoided,  or  that  she  was  compelled  to  pass  over,  the 
defective  sidewalk.  We,  therefore,  think  the  court  must  have 
used  the  word  aforesaid  in  the  sense  of  knowingly.  That 
is,  that  the  plaintiff  must  halve  known  of  the  apparent  danger 
and  assumed  the  risk  before  it  can  be  said  she  was  negligent. 
Now  does  the  law  require  the  danger  should  be  apparent 
That  is,  as  we  understand,  obvious,  plain  or  visible,  as  if  the 
plaintiff  saw  the  danger  and  voluntarily,  that  is,  knowingly, 
"  stepped  into  the  danger  apparent  there."  The  true  rule, 
we  think,  is  that  the  plaintiff  should  have  used  due  care  and 
caution  to  discover  the  danger.  The  instruction  given,  we 
think,  is  erroneous. 

Other  objections  are  urged  by  the  appellant,  but  none  of 
them,  we  think,  are  well  taken. 

Reversed. 
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1.  Will:  CONSTRUCTION  op:  trust:  dowrb.  Where  a  decedent  bywfll 
bequeathed  all  his  property  to  his  wife,  to  control  the  same  and  have  idl 
the  profits  arising  therefrom,  **  for  the  purpose  of  raising,  clothing,  and 
educating  *'  their  children,  until  such  time  as  the  youngest  child  should 
attain  a  specified  age,  when  the  property  was  to  be  divided,  it  was  held 
that  under  the  will  the  widow  took  the  property  in  trust,  for  the  sole  l»en- 
efit  of  the  children,  and  that  she  was  entitled  to  have  her  distributive 
share  set  apart  to  her  at  once,  under  the  statute,  without  relinquishing 
her  trust  under  the  will  asiio  the  remaming  two-thirds. 

Appeal  from  Polk  Circuit  Court. 

Friday,  June  10. 

Jacob  B.  Rittgers  died  on  the  seventeenth  day  of  Decem- 
ber, 1879,  leaving  the  plaintiff*,  his  widow,  and  nineteen  chil- 
dren, six  of  whom  were  minors.  On  the  third  day  of  Febrtf- 
xiary,  1880,  the  last  will  of  Jacob  Rittgers  was  duly  admitted 
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to  probate.  On  the  sixth  of  March,  1880,  Catherine  Kittgeri 
filed  her  petition  for  assignment  of  dower,  stating  that  al- 
though some  provision  is  made  for  her  in  the  will  in  lien  of 
dower,  jet,  so  far  as  her  interest  in  the  real  estate  as  widow 
is  concerned,  she  elects  to  insist  npon  the  interest  given  her/ 
in  her  late  hnsband's  estate,  by  the  laws  of  the  State  of  Iow& 
The  conrt  found  that  the  plaintiff  is  entitled  to  have  her  dis^ 
tribative  share  in  the  real  estate  assigned.  The  adult  defend- 
ants appeal. 

St.  John  (&  Williamaj  for  the  plaintiff. 

Bowen  &  ZeavenSy  for  the  appellants. 

W.  S.  Siakmonj  guardian  ad  litems  for  minor  heirs. 

Day,  J.  The  provisions  of  the  will  involved  in  this  case 
are  as  follows: 

"  I  bequeath  to  my  wife,  Catherine  Eittgers,  all  of  the  real 
and  personal  property,  moneys,  and  credits  of  which  I  may 
1.  will:  con-  have  at  the  time  of  my  decease,  to  control  the 
i^u  oow^.  same  and  to  have  all  the  profits  arising  therefrom, 
for  the  purpose  of  raising,  clothing,  and  educating  the  chil- 
dren born  to  us,  until  such  time  that  Mary,  our  youngest 
child,  shall  attain  the  age  of  fifteen  years,  and  then  at  that 
time,  or  as  soon  thereafter  as  can  conveniently  be  done,  of  the 
property  belonging  to  my  estate,  both  real  and  personal,  be 
sold  and  the  proceeds  thereof  be  equally  divided  between  my 
wife,  Catharine  Bittgers,  and  my  children  who  shall  survive 
me,  and  of  any  children  who  shall  have  died  between  the  time 
of  my  decease  and  the  time  of  such  division  or  distribution, 
to  be  entitled  to  such  share  or  shares  as  their  respective  an- 
cestors would  have  been  entitled  to  receive  if  then  living,  and 
the  share  of  my  real  and  personal  estate  bequeathed  to  my 
wife  to  be  in  lieu  of  her  dower." 

As  matter  of  law  the  court  found: 

<<  1.  That  the  said  Catharine  Eittgers  is  not  bound  to  re- 
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linquish  the  possession  and  control  of  the  real  and  personal 
property  of  the  decedent,  prior  to  the  time  that  Mary,  the 
youngest  daughter,  shall  attain  the  age  of  fifteen  years,  be- 
fore she  can  renounce  the  provision  made  for  her  in  the  will, 
und  elect  to  take  her  share  under  the  statute;  but  that  she 
has  a  right  to  hold  the  possession  and  control  such  property 
till  the  said  Mary  attains  the  age  of  fiiTteen  years,  in  trust  for 
the  raising,  support  and  education  of  the  said  minor  chil- 
dren. 

"  2.  That  the  said  Catharine  JJittgers  is  entitled  to  have 
one-third  in  value  of  all  said  real  estate  set  apart  to  her  in 
fee. 

"  3.  Tliat  the  remaining  two-thirds  of  said  real  estate,  and 
the  profits  therefrom,  remain  in  the  possession  and  control  of 
the  said  Catharine  Kittgers,  in  trust,  till  the  said  Mary  attain 
the  age  of  fifteen  years." 

We  think  the  court  placed  the  proper  construction  upon 
the  terms  of  the  will.  It  does  not  devise  the  profits  of 
the  real  and  personal  property  to  the  widow  absolutely,^ 
but  for  a  particular  and  specified  puq)08e.  The  devise  is 
*<  for  the  purpose  of  raising,  clothing,  and  educating  the  chil- 
dren born  to  us."  The  children  are  the  beneficiaries.  The 
widow  is  the  mere  trustee  for  the  purpose  of  executing  the 
trust.  It  is  clear  to  us  that  the  children  referred  to  have  a 
right,  under  the  provisions  of  this  will,  to  insist  that  all  the 
profits  arising  from  the  property  in  question  shall  be  applied 
to  their  raising,  clothing,  and  education.  The  widow  could 
not  waive  the  right  to  have  the  profits  so  applied,  and  hence 
this  provision  in  the  will  is  not  inconsistent  with  her  right 
to  have  her  distributive  share  assigned  under  the  law.  Ap-f 
pellants  concede  if  the  use  and  profits  of  all  the  real  estate 
and  personal  property  of  the  decedent,  between  the  time  of 
his  death  and  the  time  when  the  youn^jest  child,  Mary,  shall 
become  fifteen  years  of  age,  are,  by  the  terms  of  the  willi 
given  to  the  widow,  in  tl-nst,  and  she  can  have  no  i>ersonal 
advantage  thwefroin,  that  she  is  entitled  to  have  one4hird 
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of  the  real  .estate  set  off  to  her,  without  relinquishing  the 
trust.  It  is  claimed,  however,  that  the  bequest  of  all  the 
property  for  the  terra  mentioned,  and  of  the  use  and  profits 
therefrom,  is  to  the  widow  individually,  and  that  she  is  to 
have  the  benefits  thereof.  This  construction  does  violence  to 
the  language  of  the  wiU,  and  ignores  the  portion,  which  de- 
clares the  purpose  of  the  bequest. 

It  is  claimed  that  the  terms  of  the  will  are  too  indefinite 
and  uncertain  to  create  or  be  construed  into  a  trust.  With- 
out elaborating  this  point  we  are  of  opinion  that  the  will  is 
not  so  indefinite  or  uncertain  but  that  it  may  be  enforced. 
The  court  properly  held,  we  think,  that  the  beneficiaries  of 
the  will  are  the  minor  children,  yet  to  be  raised,  and  for 
whose  clothing  and  education  the  parents  were  responsible. 

Affibmed. 


Low  BT  AL.   V.  Fox. 

1.  Praotioe  in  the  Supreme  Court:  assionmekt  of  erbob.    An 

asaisrnment  of  errors  considered  and  held  insufficient. 

2.  Mortgage:  assioneb  of:   failure  to  satisft  of  record.    The 

assignee  of  a  mortgage,  by  an  assignment  which  does  not  appear  of 
record,  is  not  subject  to  the  statutory  penalty  imposed  on  a  mortgagee 
for  a  failure  to  enter  a  satisfaction  of  his  mortgage  upon  the  record 
when  paid. 

3.  Praotioe :  effect  of  granting  new  trial.    The  grantmg  of  a  new 

trial  operates  to  vacate  the  judgment  rendered  on  the  former  trial,  al- 
though it  lias  been  formally  entered  of  record. 

Appftlfrom  Madison  CircuU  Caurt. 

Fbidat,  June  10. 

AcmoN  upon  an  account  It  is  averred  in  the  petition  that 
the  account  originallj  accrued  against  defendant  and  in  favor 
of  Samuel  Low,  and  that.  Samuel  Low  assigned  the  same  to 
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E.  H.  Low,  and  that  said  account  is  now  the  property  of  the 
latter. 

The  defendant  answered  in  denial  of  the  claim  made 
against  him  by  the  plaintiif,  and  by  setting  up  an  account 
against  Samuel  Low,  and  claiming  judgment  against  him 
thereon.  He  also,  by  way  of  counter  claim,  set  up  a  claim 
against  said  E.  H.  Low  for  $25,  based  upon  the  following  al-* 
leged  facts:  That  in  the  year  1879  one  Iloadly  executed  a 
chattel  mortgage  to  one  Katliff ;  and  that  afterwards  said  Kat- 
liff  sold  and  assigned  to  E.  II.  Low  the  note  which  the  chat- 
tel mortgage  was  giv^en  to  secure;  that  defendant  bought  a 
part  of  the  mortgaged  property  and  assumed  the  payment  of 
the  note,  and  after  paying  the  same  demanded  of  E.  H.  Low 
that  he  should  enter  satisfaction  of  the  mortgage,  which  he 
refused  to  do;  and  for  such  refusal  the  sum  of  $25  is  claimed 
as  a  statutory  penalty. 

There  was  a  trial  by  jnry,  which  resulted  in  two  verdicts — 
one  in  favor  of  the  defendant  and  against  E.  Ki  Low  for  the 
statutory  penalty  of  $25 ;  and  another  in  favor  of  the  defendant 
and  against  Samuel  Low  for  $37.28.  A  motion  for  a  new 
trial  was  made  by  the  plaintiffs,  which  was  sustained  as  to 
the  verdict  against  E.  H.  Low,  and  overruled  as  to  the  verdict 
against  Samuel  Low.    All  of  the  parties  appeal. 

Polk  <&  SeeverSy  for  plaintiflfe. 

A.  W,  C.  Weeksy  for  defendant. 

SoTHROCK,  J. — I.  The  judgment  must  be  affirmed  on  the 
plamtiflPs  appeal,  because  of  the  insufficiency  and  inexplicit- 
1.  PRACTiCT  Jiess  of  the  assignment  of  errors.  The  only  at- 
preme'court :  tempt  at  an  assignment  of  errors  found  in  the 

assUi^ment  of  .  .  ^  ,, 

errors.  record  IS  as  follows: 

"Ist.  Assignment  of  errors  are  that  the  court  should  have 
sustained  in  full  the  motion  for  new  trial,  and  should  have 
set  aside  bo|h  verdicts. 

^'2d.     The  other  errors  assigned  are  set  out  at  length  in 
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numbers  two,  three,  four,  five,  six  and  seven  of  grounds  for 
new  trial  on  pages  12  and  13  of  record." 

'  It  is  scarcely  necessary  to  say  this  assignment  of  errors  is 
too  general  to  meet  the  requirements  of  the  statute,  as  inter- 
preted by  repeated  decisions  of  this  court. 

II.  The  next  inquiry  is,  did  the  court  err  in  granting  a 
new  trial  as  to  the  verdict  for  the  statutory  penalty  ?  The  Code, 
o  ^r.^n,r.  ..».  scctiou  3327,  Drovidcs  that  "whenever  the  amount 

S'JTtu'li.  clue  on  any  mortgage  is  paid  off,  the  mortgagee, 

isfyof  rccorcj.  ^^  those  legally  acting  for  him,  must  acknowledge 
satisfaction  thereof  in  the  margin  of  the  record  of  the  mort- 
gage, or  by  execution  of  an  instrument  in  writing  referring 
to  the  mortgage,  and  duly  acknowledged  and  recordec^.  If  he 
fails  to  do  so  within  sixty  days  after  being  requested,  he  shall 
forfeit  to  the  mortgagor  the  sum  of  twenty-five  dollars."  It 
will  be  observed  that  the  liability  &t  this  penalty  is  against 
the  mortgagee.  E.  H.  Low  was  not  the  mortgagee.  True, 
his  was  the  assignee  of  the  note  secured  by  the  mortgage, 
and  it  is  undoubtedly  correct  that  the  assignment  of  the  note 
operated  as  an  assignment  of  the  mortgage,  so  that  he  could 
enforce  tlie  mortgage  for  his  benefit.  But  there  being  no 
written  and  recorded  assignment  of  the  mortgage  to  him  his 
entry  of  satisfaction  would  have  been  improper,  as  tending  to 
confusion  in  the  record  title  to  the  property,  by  showing  a 
release  by  a  stranger  to  the  instrument.  Whether  under  tlie 
statute  the  assignee  under  a  recorded  assignment  of  a  mort- 
gage incurs  the  penalty  by  refusing  to  enter  satisfaction  we 
need  not  determine.  We  think  that  under  the  facts  of  the 
case  the  court  was  correct  in  granting  a  new  trial  as  to  the  ver- 
dict under  consideration,  because  under  the  undisputed  facts 
the  defendant  could  not  recover. 

It  appears  that  a  judgment  had  been  formally  entered 
on  the  verdict  before  the  new  trial  was  granted.  It  is  urged 
a.  PRAcnoB:    that  the  granting  of  the  new  trial  wafl  erroneous, 

iSnting  new  without  setting  aside  the  judgment.  ^This  objec- 
^  tion  goes  rather  to  the  form  of  the  reoord  than  to 
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the  substance  of  the  case.     The  granting  of  a  new  trial  ex  vi 
termini  was  a  vacation  of  the  judgment  entry. 

Our  conclusion  is  that  upon  both  appeals  the  ruling  of  the 
court  below  should  be 

Affirmed. 


"Whitblt  v.  Alleh. 


1.  Promissory  Note:  liabilfttof  indorsbr:  dbicand.  Where  tlie 
maker  of  a  negotiable  promissory  note  removes  from  the  State  before  its 
maturity,  leaving  no  one  to  represent  him,  no  demand  of  payment  is  ne- 
oessaiy.to  bind  an  indprser. 

Appeal  from  Taylor  Circuit  Court. 

Fridat,  June  10. 

AonoN  upon  a  promissory  note.  The  suit  was  commenced 
before  a  justice  of  the  peace,  and  it  was  averred  in  the  peti- 
tion that  one  Wilt  executed  the  note  to  the  defendant  Allen, 
and  afterwards,  and  before  the  maturity  of  the  note,  Allen  in- 
dorsed it  to  one  Houck,  and  that  Houck  indorsed  it  to  the 
plaintiff:  that  at  the  time  of  the  execution  of  said  note 
"Wilt,  the  maker  thereof,  resided  in  Taylor  county,  in  this 
State,  but  that  before  it  became  due  said  Wilt  removed  his 
residence  and  place  of  business  out  of  the  State,  and  has  ever 
since  so  resided,  ^^stating  at  the  time  he  so  removed  that  be 
would  in  the  future  reside  at  Savannah,  in  the  State  of  Mis- 
souri;" that  such  statement  was  made  to  the  agent  of  the 
plaintiff;  that  said  Wilt  "left  no  one  of  \^hom  a  demand  of 
payment  could  be  made,  and  left  no  one  authorized,  em- 
powered, or  with  means  to  pay  said  note  when  due,  and  was 
not  himself  there  when  said  note  was  due  and  demandable; 
that  plaintiff  by  writing  letters  to  Savannah,  ]^issouri, 
sought  to  find  the  whereabouts  of  said  maker  so  as  to  make 
demand  of  payment;  but  such  letters  were  returned  by  the 
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mail  to  the  writer  thereof  (the  agent  of  plaintiflf),  never  hav- 
ing been  taken  from  the  postoffice,  though  properly  directed, 
stamped  and  mailed,  to  said  maker  at  Savannah,  Missouri ; 
that  after  said  maker  had  so  removed  to  Savannah,  Missouri, 
he  concealed  his  whereabouts  from  plaintiff;"  that  plaintiff 
was,  and  is,  a  resident  of  Springfield,  Ohio,  and  had  no  knowl- 
edge of  the  facts,  but  such  facts  were  wholly  within^  the 
knowledge  of  the  plaintiff's  agent  at  Bedford  in  this  jState. 

The  defendant,  Allen,  demurred  to  the  petition.  The  de- 
murrer was  sustained  by  the  justice  of  the  peace.  The  cause 
was  removed  to  the  Circuit  Court  by  writ  of  error,  and  the 
ruling  of  the  justice  of  the  peace  was  sustained.  Plaintiff 
appeals. 

Whiffin  c&  Bravmy  for  appellant. 
J.  P,  Flicky  for  appellee. 

EoTHBOOK,  J.  The  promissory  note  which  is  the  founda- 
tion of  the  action  is  negotiable,  and  in  the  usual  form.  The 
indorsement  by  Allen,  the  defendant,  is  as  follows:  <<Pay  E. 
Houck,  without  notice.'' 

It  is  not  claimed  by  the  plaintiff  that  a  demand  was  waived 
by  the  indorsement.  It  seems  to  be  conceded  that  a  waiver 
of  notice  does  not  excuse  a  demand,  and  such  appears  to  be  the 
law.  Voorhiea  v.  AtleSy  29  Iowa,  49,  and  authorities  there 
cited. 

The  amount  in  controversy  being  less  than  $100,  we  are 
required  by  the  certificate  of  the  trial  judge  to  determine  the 
L  rBoxissoBT  s^^gl©  question,  whether,  under  the  averments 
SnSioJSSi'!^  of  the  petition,  the  plaintiffs  should  be  excused 
demand.  from  making  demand  of  payment  of  the  maker 

of  the  note. 

In  Parsons  on  Notes  and  Bills,  Vol.  1.  P.  45.,  it  is  saidr 

*'K  the  maker  removes  from  the  place  in  which  he  resided 

and  transacted  business,  to  another  jurisdiction,  between  the 

time  a  note  is  made  and  its  maturity,  the  holder  will  not  be 

Vol.  LVI— 15. 
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obliged  to  go  out  of  his  own  State  in  order  to  make  a  de- 
mand,  either  on  the  maker  personally  or  at  hia  new  place  of 
business,  or  of  residence.  Whether  it  will  be  necessary  for 
the  holder  to  use  due  diligence  to  find  the  maker's  last  and 
usual  place  of  business,  oir  of  residence  in  the  place  which  he 
has  letlb,  is  ipisettled,  the  authorities  being  conflicting.  But 
we  consider  that  it  is.  more  in  accordance  with  the  rules  of  law 
respecting  demand  to  require  that  the  holder  should  en- 
deavor to  find  this  last  place  of  business  or  abode,  and  present 
the  note  there.''  The  reason  of  the  learned  author  for  this 
view  is  "that  it  is  no  unfair  or  unreasonable  presumption  that 
•the  maker  left,,  at  his.  place  of  business  within  the  State^ 
means  and  arrangements  for  attending  to  the  business  which 
he  began  there,  and  left  unfinished  there."  A  number  of 
cases  are  cited  in  a  note  to  the  above  quotation  from  the  text. 
Some  of  these  cases  hold  that  the  removal  of  the  maker  into 
another  State  after  the  execution  of  the  note,  and  before  its 
maturity,  ipso  facto^  excuses  a  demand  at  the  place  of  busi- 
ness or  residence  of  the  maker  at  the  time  the  note  was  made. 
Others  hold  that  demand  should  be  made  at  the  last  residence 
or  place  of  business  within  the  State. 

The  facts  of  this  case  do  not  require  us  to  adopt  either  of 
these  lines  of  decisions.  The  petition  shows  affirmatively 
that  the  maker  left  no  one  at  his  last  usual  place  of  residence 
in  Iowa  "of  whom*a  demand  for  payment  could  be  made,  and 
left  no  one  authorized  or  empowered,  or  with  means  to  pay 
said  note  when  due  *  *  *  *  *  ."  If  the 
law  requires  a  demand  in  all  cases,  and  under  all  possible  cir- 
cumstances, it  might  properly  be  said  that,  the  rule  being  in-, 
flexible,  there  can  be  no  excuse  for  want  of  demand  at  somje 
place.  But  the  law  requires  that  the  holder  shall  do  no  more 
than  exercise  due  diligence  to  make  the  demand.  It  does  not 
require  that  the  maker  should  be  followed  into  another  State, 
audit  seems  to  us  if  it  affirmatively  appears,  as  it  does  in  this 
case,  that  the  maker  has  left  behind  him  no  one  to  represent 
him  or  answer  for  him  in  any  capacity,  the  law  should  not 
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require  the  idle  ceremony  of  a  demand  upon  a  mere  stranger 
who  may  choose  to  be  occupying  the  late  residenoe,  or  it  may 
be  upon  the  empty  walls  of  an  untenanted  house.  In  our 
opinion  the  demurrer  to  the  petition  should  have  been  over- 
ruled. 

KSVEBSED. 


BoDEFEB  y.  Mybbs. 


1.  Pleading:  ai^svbb:  dbkial.  The  allegations  of  an  answer  in  an  ac- 
tion on  account  considered  and  held  not  to  put  in  issue  the  correctness 
of  the  account  set  out  in  the  petition  except  as  to  certain  specific  items. 

Appeal  from  PoUawatiamis  Circuit  CovH. 

Friday,  Junb  10. 

Thb  plaintiff  is  a  wholesale  dealer,  and  the  defendant  is  a 
retail  dealer,  in  coal,  lime,  cement,  etc.,  at  Council  Bluffs. 
On  the  19th  day  of  August,  1879,  they  entered  into  a  con- 
tract as  follows:  «  This  agreement,  made  between  J.  W.  Eode- 
fer  and  J.  E.  Myers,  witnesseth:  That  for  the  consideration 
hereinafter  found,  the  said  J.  W.  Kodefer  agrees  to  furnish 
and  deliver,  if  so  required,  any  and  all  goods,  wares  and 
merchandise  in  which  he  deals  to  the  said  J.  E.  Myerfe,  or  on 
his  order,  at  the  net  cost  of' the  same  to  him'  the  said  Bode- 
fer,  in  Council  Bluffs,  Iowa,  and  in  such  quantities  and  at 
such  times  as  the  said  Myers  shall  require,  the  same  to  be 
charged  to  him  at  such  net  price;  and  the  said  Myers  hereby 
agrees  in  consideration  thereof  to  pay  to  said  Eodefer  on  or 
before  the  10th  day  of  the  month  next  following  the  date 
of  all  purchases  made  or  orders  given  and  filled  as  aforesaid 
(except'  such  goods,  wares  and  merchandise  as  may  be  on 
hand  in  yard  of  said  Myers,  which  shall  be  paid  for  at  the  ex- 
piration of  this  contract)  the  said  net  cost  price  of  said  arti- 
cles so  purchased  and  received  on  orders  in  cash,  together 
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with  five  per  cent  on  the  gross  sales  of  said  goods  as  sold 
and  ordered  sold  by  the  said  Myers.  The  said  net  price  and 
cost  by  him  paid  is  to  be  fixed  and  agreed  npon  from  time  to 
time  between  the  parties  hereto  from  showings  of  net  cost  by 
the  said  Rodefer.  And  in  consideration  of  the  fore'roinff  the 
said  Myers  agrees  and  binds  himself  to  nse  his  best  efforts  to 
work  np  and  continne  as  large  and  the  best  trade  possible  in 
the  articles  so  dealt  in  by  the  said  Rodefer,  and  handle 
no  goods  of  the  same  kind,  provided  that  the  said  Eodefer 
will  furnish  said  goods  at  as  low  a  price  as  can  be  bonght  of 
other  responsible  parties.  This  agreement  to  take  effect 
September  1,  1879.  This  agreement  to  be  in  force  till 
August  1,  1880." 

On  the  12th  day  of  January,  1880,  the  plaintiff  filed  his 
petition  alleging  that  under  the  terms  of  this  contract  the 
plaintiff  sold  and  delivered  to  the  defendant  the  goods,  wares, 
and  merchandise  mentioned  in  a  bill  of  particulars,  and  that 
the  defendant  is  indebted  to  plaintiff  on  said  account  in  the 
sum  of  $1,119.22.  Attached  to  the  petition  as  an  exhibit  is 
an  itemized  statement  of  account,  with  credits,  showing  a 
balance  due  of  $1,190.23.  The  defendant  filed  an  answer  as 
follows: 

<<  He  denies  that  plaintiff  has  performed  the  conditions  of 
the  contract  set  out  as  << Exhibit  A"  to  said  petition;  denies 
that  he^has  furnished  and  delivered  as  required  by  defendant, 
goods,  wares  and*merchandise  in  which  plaintiff  deals  to  the 
defendant,  or  on  his  order,  at  net  cost  of  the  same  to  plaintiff 
in  Council  Bluffs,  Iowa;  denies  that  the  prices  charged  in 
"Exhibit  B"  attached  to  the  petition  are  the  net  cost  prices 
provided  in  said  contract;  denies  that  the  articles  set  out  in 
said  "Exhibit  B"  were  furnished  defendant  by  plaintiff  under 
the  terms  of  said  contract;  denies  that  the  defendant  is  in- 
debted to  the  plaintiff  in  the  sum  of  $1190  and  23  cents; 
denies  that  the  defendant  has  refused  to  pay  the  plaintiff  any 
sum  due  him,  and  denies  that  the  account  attached .  to  the 
petition  as  "Exhibit  B"  is  correct;  especially  denies  that  he 
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ever  received  the  following  articles  set  out  in  Exhibit  B" 
from  plaintiff,  either  under  the  contract  sued  on  or  in  any  other 
manner,  to-wit: 

Sept  1.  1000  pounds  soft  coal      -        -        $}.75 

«    6.  779        u        «      «    .        -        .     1.15         , 

"  11.  1000       "        "       «        .        .  1.50 

"  17.  8000       «    stone    "...   10.98 

"24.  2000       «    soft      "        -        -  3.00 

Nov.  10.  Amt  charged  for  L,  W.  Babbitt  acct 

The  plaintiff  did  not  introduce  his  book  of  accoxmts.  Se 
testified  that  he  sold  to  the  defendant  goods  amounting  to 
something  near  $1,500;  that  defendant  had  paid  thereon 
something  near  $300,  and  that  there  was  still  due  eleven 
hundred  and  ninety  some  dollars.  He  further  testified  that 
the  goods  were  sold  at  the  price  stipulated  in  the  contract — 
the  net  cost  price  at  Council  Bluffs.  Upon  cross-examination 
the  witness  was  able  to  specify  from  memory  the  sale  and  de- 
livery of  only  two  items,  amounting  to  $3.25,  and  as  to  all 
the  other  items,  he  stated  that  he  could  not  remember  what 
he  delivered,  except  as  he  got  it  from  the  books.  The  court 
instructed  the  jury  that  the  itemized  statement  of  account 
attached  to  the  plaintiff's  petition  is  not  competent  as  evi- 
dence to  show  that  any  of  the  goods  charged  therein  were 
delivered  to  the  defendant  under  the  contract.  The  jury  re- 
turned a  verdict  for  plaintiff  for  $3.47.  The  plaintiff  filed  a 
motion  for  a  new  trial,  which  the  court  sustained. 

The  defendant  appeals. 

Sajppj  Lyman  cfe  Amervty  for  appellant. 

JSisinffj  Wright  db  Baldwiny  for  appellee. 

Day,  J. — I.  From  a  careful  examination  of  the  answer 
it  appears  that  it  does  not  contain  a  positive  and  distinct  de- 
1.  PLEADiiro :  uiai  that  any  of  the  items  of  tlie  account  were 
SenSl''  furnished,  except  as  to  the  six  items  specified  in 
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the  answer.  The  answer  denies  that  plaintiff  famished 
goods,  wares  and  merchandise  in  which  plaintiff  deals,  at  the 
net  cost  of  the  same  to  plaintiff  in  Council  Bluffs;  denies 
that  the  prices  charged  are  the  net  cost  prices;  denies  that  the 
articles  set  out  in  the  exhibit  were  furnished  under  the  terms 
of  the  contract;  denies  that  the  account  attached  to  the  peti- 
tion is  correct;  denies  specificallj  that  he  ever  received  six 
items  of  the  account,  and  denies  that  he  is  indebted  to  the 
plaintiff  in  the  sum  of  $1,190,239  bnt  does  not  deny  that  he 
is  indebted  in  some  sum.  It*  it  should  appear  that  the  six 
items  of  the  account  specified  were  not  received,  and  that  the 
balance  of  the  items  of  the  account,  or  some  of  them,  were 
not  sold  at  their  net  cost  to  plaintiff  at  Council  Bluffs,  this 
would  show  that  the  goods  were  not  furnished  under  the 
terms  of  the  contract,  nor  at  their  net  cost,  and  that  the  ac- 
count is  not  correct,  and  the  defendant  does  not  owe  the 
plaintiff  $1,190.23.  In  other  words,  if  plaintiff  should  fail 
to  prove  that  the  goods  were  sold  at  their  net  cost,  and  that 
the  specified  items  were  received,  there  wonld  be  a  failure 
to  establish  every  fact  which  the  answer  denies.  We  caunot, 
therefore,  fairly  regard  the  answer  as  putting  in  issue  more 
than  these  two  facts.  The  plaintiff  testifies  that  the  goods 
were  sold  at  the  net  price  to  him  in  Council  Bluffs.  Under 
the  issues,  the  plaintiff  should  have  had  a  verdict  for  all  tlie 
items  of  account  except  those  s})ecifically  denied.  The  court 
did  not  err  in  setting  aside  the  verdict. 

II.  The  defendant  assigns  as  error  and  discusses  certain 
rulings  upon  evidence  made  during  the  trial.  As  the  verdict 
was  practically  in  favor  of  defendant,  these  rulings  worked 
him  no  prejudice.  The  only  question  properly  before  us  is 
the  ruling  of  the  court  upon  the  motion  to  set  aside  the  ver- 
dict. 

Affirmed. 
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B188ELL  V.  Lewis  et  al. 

1.  Payment :  note:  whether  payment  or  purchase.  Where  a  patrty, 

in  pursuance  of  a  contract  for  the  purchase  of  mortgaged  property,  sent 
the  amount  of  certain  overdue  coupons  to  the  trustee  holding  the  mort- 
gage, with  a  proposition  to  pay  such  coupons  on  condition  the  trustee 
would  not  insist  on  a  forfeiture  on  account  of  the  default,  and  the  cou- 
pons were  canceled  and  returned  to  him,  it  was  held  that  the  transac- 
tion constituted  a  payment  and  not  a  purchase,  and  extinguished  the 
indebtedness  of  the  mortgagor  on  the  coupons,  although  ikt  contract  to 
purchase  the  property  was  afterVrard  abandoned. 

2.  Meohanic*s  Lien:  taking  of  collateral  security:  what  is  not. 

The  fact  that  a  husband,  who,  as  agent  for  his  wife,  contracts  for  mate- 
rials to  be  used  in  the  erection  of  a  building  on  h(^  land,  also  binds  him- 
self by  such  contract  to  pay  therefor,  will  not  constitute  the  taking  of 
collaiteral  security  by  the  material  man  sq  as  to  defeat  his  right  to  a  me- 
chanic's lien. 

.  3. :  priority  op  liens.  As  against  those  at  the  time  holding  junior 

liens,  the  amount  of  an  existing  mechanic's  lien  cannot  be  increased  by 
an  agreement  of  the  owner  to  pay  ten  per  cent  interest  and  attorney's 
fees. 

4.  :  validity  of:  description  of  property.    The  fact  that  the 

description  in  a  statement  for  a  mechanic's  lien  includes  other  proi>erty 
in  addition  to  that  owned  by  the  person  against  whom  the  lien  is  claimed 
Will  not  invalidate  the  lien. 

5. : :  TAKING  OF  COLLATERAL  SECURITY.    The  taking  of  od- 

lateral  security,  after  the  completion  of  the  work  or  the  furnishing  of  the 
materials  foi^  which  a  lien  is  claimed,  will  not  invalidate  the  lien  though 
the  building  is  not  at  the  time  completed. 

:  FILING  OF  STATEMENT.    As  against  the  holders  of  other 


existing  liens,  it  is  not  essential  to  the  validity  of  a  mechanic's  lien  that 
a  statement  and  claim  therefor  should  be  filed  with  the  dezk. 

Appeal  from  Polk  Circuit  Court. 
Friday,  June  10. 

AcrnoN  to  foreclose  a  mortgage,  executed  by  Helen  A. 
Lewis  and  Chas.  G.  Lewis,  her  husband.  N.  E.  "Walsh  and 
Johh  M.  Day  were  made  defendants.  Other  parties  inter- 
vened, claiming  they  were  entitled  to  mechanic's  liens  on  th6 
mortgaged  premises  superior  to  the  lien  of  the  mortgage. 
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The  court  entered  a  decree  foreclosing  the  mortgage,  and  es- 
tablishing the  several  mechanic's  liens,  which  were  decreed  to 
be  superior  to  the  lien  of  the  mortgage,  and  also  that  the  de- 
fendant Day  was  entitled  to  priority  over  the  mortgage  for 
certain  interest  coupons  he  claimed  to  belong  to  him.  The 
plaintiff  appeals. 

Wright^  Gatch  cfe  Wrlghty  for  appellant. 

Barcroft  <&  McCaughan^  Detrick  <&  Snellj  Phillips  dh 
Conrad^i  Smith  ds  Morris^  L.  TF.  Goode^  Smith  <&  BdylieSy 
and  J.  II.  Stevensofiy  for  John  M.  Day  and  Intervenors. 

No  appearance  for  H.  A.  and  C.  G.  Lewis. 

Seevebs,  J. — On  the  25th  day  of  July,  1877,  the  defendants 
Helen  A.  and  C.  G.  Lewis  executed  eleven  bonds,  with  cou- 
pons attached  for  the  payment  of  the  interest  semi-annually,* 
said  bonds  and  coupons  being  payable  to  G^o.  P.  Bissell,  or 
bearer,  at  the  banking  house  of  Geo.  P.  Bissell  &  Co.,  Hart- 
ford, Connecticut.  Said  bonds  were  payable  ten  years  after 
date,  and  to  secure  the  same  the  said  Lewises  executed  a 
mortgage  on  certain  real  estate  to  "  Geo.  P.  Bissell,  trustee 
for  the  holders  of  certain  bonds."  No  question  is  made  on 
this  appeal  as* to  the  correctness  of  the  decree  of  the  Circuit 
Court  foreclosing  the  mortgage,  or  as  to  the  amount  found 
due  thiereon.  Nor  is  it  questioned  that  the  intervenors  are 
entitled  to  priority  to  the  mortgage,  if  they  are  entitled  to 
liens  at  all,  as  the  same  were  adjusted  in  the  decree  of  the 
Circuit  Court,  except  as  to  the  amount  found  due  them.  So 
far  as  is  necessary  the  rights  and  liens  of  the  parties  will  be 
separately  considered. 

I.     As  to  the  coupon  claim  of  John  M.  Day. 

On  the  25th  day  of  January,  1878,  there  became  due  cer- 
tain of  the  interest  coupons  secured  by  the  mortgage.  The 
1  PAYMENT-  ^o^^ff^^gors  failed  to  pay  the  same,  and  'Day 
cr^^piymclJ?"  claims  he  became  the  owner  thereof,  and  as  they 
or  porchaae.     ^^^  ^j^^  g^^^  j^^  ^^^.^^  j^^j^  entitled  to  a  lien  on  the 


JUNE  TERM,  1881.  233 

■'■  '"■'■  ■ _ 

Bissell  y.  Lewis. 

mortgaged  property  to  the  amount  of  such  coupons  prior  to 
that  of  the  plaintiff,  to  whose  rights  he  should  be  subrogated 
to  the  extent  of  his  lien,  as  he  claims. 

The  plaintiff  claims  Day  paid  such  coupons,  in  pursuance 
to  a  contract  entered  into  with  the  Lewises,  and  that  the  in- 
debtedness evidenced  by  said  coupons  was  .extinguished. 

On  the  25th  day  of  February,  1878,  Day  entered  into  a 
contract  whereby  he  agreed  to  purchase  of  the  Lewises,  upon 
certain  conditions,  the  mortgaged  premises,  and  thereby  Day 
agreed  to  pay  the  interest  coupons  then  overdue  within  three 
days,  upon  being  made  secure  in  so  doing  by  the  Lewises. 
Because  of  the  non-payment  of  said  coupons  the  whole  mort- 
gage became  due,  at  the  option  of  the  mortgagee;  therefore 
Day  stipulated  in  the  contract  with  Lewises  the  latter  should 
protect  him  as  to  this,  and  his  purchase  was  made  on  condi- 
tion he  should  have  the  same  time  to  pay  the  mortgage  the 
Lewises  would  have  had  if  default  had  not  been  made  in  the 
payment  of  the  interest. 

Without  insisting  on  being  secured  as  above  stated.  Day, 
on  the  next  day  after  the  contract  with  Lewises,  remitted  to 
the  plaintiff  the  interest  aforesaid,  and  wrote  him:  "  I  have 
purchased  the  property  with  the  agreement  with  Lewis,  to  be 
ratified  by  you,  that  there  is  to  be  no  forfeiture  upon  the  time 
originally  given  for  the  payment  of  the  loan.  If  in  this  mat- 
ter I  cannot  have  the  same  time  that  the  Lewises  were  enti- 
tled to  before  defaulting  on  their  interest,  so  report  and  re- 
turn the  draft.'* 

On  March  1st,  the  plaintiff  acknowledged  the  receipt  of 
the  draft  to  pay  the  interest  coupons,  and  in  reference  thereto 
said:  "Which  we  will  send  to  you.  upon  payment  of  $3.63, 
interest  on  interest  due  us.  If  the  property  passes  into  your 
hands  we  understand  that  you  assume  the  loan  without  any 
change  in  the  time,  etc.,  and  that  we  hold  you  and  also  Lew- 
ises on  the  bond." 

To  this  Day  replied,  March  9th,  1878:  "Of  course  I  am 
willing  to  pay  $3.63.     I  do  not  assume  payment  of  the  loan 
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made  to  Lewises  from  yoa,  though  1  of  course  expect  to 
pay  the  same."  On  March  19th  the  coupons  were  sent  to 
Day. 

Without  doubt  Day  intended  to  pay  the  coupons  when  he 
wrote  the  first  letter  to  the  plaintiff,  upon  tlie  conditions 
therein  stated,  which  were  that  there  should  be  no  forfeiture, 
and  he  should  have  the  same  time  to  pay  as  if  no  default  had 
been  made  in  the  payment  of  the  interest.  This  offer  had 
not  been  withdrawn  when  the  coupons  were  sent  Day,  on  the 
19th  day  of  March.  This  amounted  to  an  acceptance  by  the 
plaintiff  of  the  conditions  attached  to  the  offer  to  pay.  For  if 
the  plaintiff  kept  the  money  he  could  only  do  so  upon  the 
terms  proposed  by  Day.  Whether  the  $3.63  interest  was  paid 
wc  do  not  know,  but  clearly  the  plaintiff  accepted  the  promise 
of  Day  to  pay  the  same,  or  at  least  waived  the  payment  of 
that  amount  before  sending  the  coupons.  Tlie  plaintiff  with- 
out doubt  regarded  the  transaction  between  him  and  Day  as 
a  payment,  and  not  a  sale  of  the  coapons.  It  is  said  it  could 
only  be  regarded  as  a  payment  on  condition  the  bondholders 
agreed  to  waive  their  rights  resulting  from  the  nonpayment  . 
of  interest,  and  this  they  did  not  do.  But  Day  did  not  stipu- 
late the  bondholders  should  so  agree;  all  he  asked  was  that 
the  plaintiff  should  do  so;  this  the  latter  clearly  did  when  he 
canceled  and  sent  the  coupons  to  Day.  The  latter  got  all  he 
bargained  for,  because  the  forfeiture  was  not  insisted  upon, 
nor  has  it  been  at  any  time  claimed  the  plaintiff  or  bondhold- 
ers elected  to  consider  the  whole  indebtedness  due,  because  of 
the  failure  to  pay  said  interest,  or  on  the  ground  the  forfeit- 
ure had  not  been  waived.  If  Day  had  insisted  the  consent  of 
the  bondholders  should  be  obtained,  it  might  have  been  done. 
Having  got  all  he  asked.  Day  should  not  complain.  We 
shall  not  stop  to  considef  whether  the  plaintiffhad  the  power  to, 
bind  the  bondholders  or  not.  Day  evidently  believed  he 
had,  oi:  if  not  so  he  was  content  to  rely  on  his  agreement  to 
this  effect,  and  the  bondholders  have  never  repudiated  it.  We 
think  the  court  erred,  in  holding  the  coupons  aforesaid  had  not 
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been  paid,  and  making  the  same  a  lien  on  the  mortgaged 
premises. 

II.  The  Claim  of  John  M.  Day  as  assignee  of  the  Uen 
of  H.  F.  Getchell  <&  Sons. 

In  his  contract  with  the  Lewises  Day  agreed  "  to  take  up 
mechanic's  liens  to  the  amount  of  $5,000,"  and  it  is  objected 
by  the  plaintiff:  First.  That  Day  paid  off  this  lien  in  pur- 
suance of  such  contract.  Second.  That  Getchell  did  not  have 
a  lien,  and,  Third.  Conceding  he  had,  the  court  erred  in 
allowing  ten  per  cent  interest  on  the  amount  due. 

As  to  the  first  point,  we  have  examined  the  record  with 
care  and  feel  well  satisfied  the  fair  preponderance  of  the  evi- 
dence is  that  Day  did  not  pay  off  or  "  take  up  "  in  pursuance 
of  the  contract  aforesaid,  the  Getchell  lien,  but  that  he  pur- 
chased  it,  and  instead  of  being  extinguished  it  was  assigned 
by  Getchell  to  Day. 

The  point  made  and  insisted  on  under  the  second  objection 
is  that  during  the  progress  of  the  building  for  the  erection  of 
2.  MECHANICS  "^J^ich  the  materials  were  furnished  Getchell  took 
of  coiStenS  collateral  security  for  the  performance  of  the  con- 
wuSte^not  tract,  and  therefore  is  not  entitled  to  a  lien.  Mill- 
er's  Code,  §  2129. 

The  real  estate  upon  which  the  building  was  to  be  erected 
belonged  to  Mrs.  Lewis,  and  the  contract  with  Getchell  was 
made  by  her  husband,  C.  6.  Lewis.  The  latter  testified  he 
"was  the  general  agent  for  Mrs.  Lewis  for  all  matters  con- 
nected with  that  building."  There  is  nothing  contradictory 
to  this  evidence,  but  ranch  to  strengthen  and  confirm  it. 
Such  agency  must,  therefore,  be  regarded  as  established,  and 
herein  lies  the  distinction  between  this  case  and  Miller  v. 
Ilollingsworthy  33  Iowa,  224,  and  Price  c6  Hornby  v.  Seydel 
et  oL.^  46  Id.,  696. 

That  C.  G.  Lewis  as  such  agent  made  a  contract  with 
Getchell  for  and  on  behalf  of  Mrs.  Lewis,  entitling  the  fwrmer 
to  a  lien,  we  do  not  understand  to  be  disputed,  unless  it  be 
true  that  collateral  security  was  take%  which  had  the  effeot 
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to  cut  off  the  lien.  At  the  time  the  contract  was  made  Lewis 
became  personally  responsible  for  its  performance,  and  before 
its  completion  he  in  connection  with  Mrs.  Lewis  executed 
their  joint  note  or  notes  for  at  least  a  portion  of  the  amount 
due  thereon.  As  C.  G.  Lewis  was  personally  bound  by  the 
contract,  and  the  notes  being  given  in  pursuance  threof,  the 
lien  was  in  no  manner  affected  thereby.  Bonsall  v.  Taylor^ 
6  Iowa,  546;  Logan  c6  Cooks  v.  Attix^  7  Id.,  77.  Nor  can 
such  notes  be  regarded  as  collateral  security  for  the  perform- 
ance  of  the  contract,  j^idd  v.  WUeotiy  23  Iowa,  464;  -Bt*r- 
dech  V.  Moofiy  24  Id.,  418. 

But  it  is  insisted  that  conceding  0.  G.  Lewis  to  be  the 
agent  of  Mrs.  Lewis,  such  agency  did  not  authorize  him  to 
enter  into  a  joint  contract  binding  Mrs.  Lewis  and  himself, 
and  that  as  this  was  done  it  amoimted  to  taking  collateral  se- 
curity. At  least  this  is  the  logical  result  of  the  argument  of 
counsel  for  appellant.  We  think  that  C.  G.  Lewis,  as  agent 
for  his  wife,  had  the  power  to  make  such  contract  as  he 
deemed  best  for  her  interest,  and  that  he  could  well  make  a 
joint  contract  binding  on  her  and  himself.  In  so  doing  the 
transaction  amounted  to  this:  Two  persons  contract  for  the 
erection  of  a  building  on  the  land  of  one  of  them;  and  be- 
cause only  one  owns  an  interest  in  the  land  it  cannot  be  said 
collateral  security  was  taken  on  such  contract  and  the  me- 
chanic thereby  deprived  of  his  lien. 

The  facts  bearing  upon  the  third  objection  are:  That  when 
the  contract  was  made  there  was  no  agreement  as  to  to  the 

3. .         rate  or  payment  of  interest;  notes,  however,  were 

fi^s?'^  °'  given  as  has  been  stated,  and  thereon  interest  at 
the  rate  of  ten  per  cent  was  stipulated  for  and  agreed  to  be 
paid. 

The  contract  was  made  about  the  4th  day  of  May,  1877, 
and  the  delivery  of  the  materials  commenced  on  the  8th  day 
of  May,  and  the  same  was  completed  January  12, 1878.  The 
plaintiff's  mortgage  was  executed  in  July,  1877,  and  the 
notes  executed  in  September,  1877. 
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The  plaintiff  insists  that  on  May  8th,  1877,  Getchell  had  a 
statutory  lien  on  the  premises  which  could  not  be  enlarged  to 
his  prejudice  after  he  as  a  junior  incumbrancer  obtained  his 
mortgage.  On  the  other  hand  it  is  insisted  by  the  appellee, 
Pay,  that  the  right  to  the  lien  at  the  time  aforesaid  was  con- 
tingent, depending  on  the  volition  of  Gretchell.  One  might 
be  claimed,  but  the  right  thereto  was  not  fixed  and  absolute 
at  the  time  the  mortgage  was  executed.  The  plaintiff,  un- 
der the  law,  was  bound  to  know  at  the  time  he  took  his  mort- 
gage that  Getchell  was  entitled  to  a  lien.  This  being  so,  it 
follows  that  he  was  also  bound  to  know  the  extent  of  such 
right,  and  that  his  mortgage  was  subject  thereto.  When 
Getchell  availed  himself  of  his  statutory  right,  it  related  back 
to  a  period  prior  to  the  mortgage.  It  is,  therefore,  immaterial 
as  he  has  so  done,  whether  it  was  contingent  or  fixed  and  ab- 
solute. The  effect  upon  the  rights  of  the  plaintiff  is  precise- 
ly the  same  in  both  cases. 

If  Getchell  had  a  prior  mortgage  instead  of  a  statutory  lien 
it  would  not,  we  think,  be  claimed  that  the  amount  of  such 
mortgage  could  be  increased  to  the  prejudice  of  a  subsequent 
incumbrancer.  We  are  unable  to  see  any  distinction  in  prin- 
ciple between  the  two,  and  think  the  court  erred  in  allowing 
interest  on  the  Getchell  lien  at  the  rate  of  ten  per  cent. 

The  notes  aforesaid  contained  a  provision  for  the  payment 
of  attorney  fees,  and,  as  we  understand,  the  Circuit  Court  pro- 
vided in  the  decree  that  the  amount  allowed  therefor  should 
be  a  prior  lien  on  the  premises  to  the  mortgage.  This,  we 
think,  was  erroneous,  for  the  reasons  above  stated  as  to  the 
interest  allowed  in  the  decree. 

III. '  The  Claim  of  John  M.  Day^  assignee  of  the  lien 
of  Geo.  C.  Baker  dk  Co. 

Counsel  for  appellant  in  their  argument  say:  "  Many  if  not 
all  the  points  made  against  the  Getchell  lien  are  applicable 
here."  We  need,  therefore,  only  refer  to  such  as  are  addi- 
tional  to  those  heretofore  considered,  except  to  say  the  facts 
as  to  Ihe  attorneys'  fees  being  the  same,  the  same  result  must 
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follow.  The  difference  as  to  the  interest  is  that  the  contract 
with  Baker  &  Co.  was  not  made  until  after  the  mortgage  was 
executed,  and  no  materials  were  furnished  thereunder  until 
September,  1877. 

The  lien  of  Baker  &  Co.  has  priority  over  the  mortgage, 
which  was  executed  and  recorded  first  in  point  of  time,  be- 
cause the  mortgage  when  executed  was  on  real  estate  on  which 
there  was  a  partially  erected  building;  and  that  it  was  to  be 
completed,  and  there  might  be  mechanic's  liens  thereon,  was 
contemplated  at  the  time  the  mortgage  was  executed.  This 
the  plaintiff  was  bound  to  know;  Neilson  v.  Iowa  Eastern 
H.  Co.,  44  Iowa,  71.  Baker  &  Co.  also  were  bound  to  know 
when  the  contract  was  made  with  the  Lewises,  and  they  com- 
menced furnishing  materials  thereunder,  that  said  mortgage 
had  been  executed,  and  that  their  lien  was  prior  thereto.  So 
knowing,  the  contract  was  made  without  any  stipulation  or 
agreement  that  interest  at  the  rate  of  ten  per  cent  on  the 
amount  due  was  to  be  paid.  This  being  so,  we  do  not  think 
Baker  &  Co.  and  the  Lewises  should  be  permitted  thereafter 
to  stipulate  that  interest  at  the  rate  of  ten  per  cent  should  be 
paid,  and  the  same  become  a  lien  on  the  premises  superior  to 
the  mortgage. 

It  is  objected  that  there  is  no  evidence  showing  the 
materials  furnished  by  Baker  &  Co.  were  used  in  the  construc- 
tion of  the  building.  We,  however,  conclude  otherwise,  af- 
ter a  careful  consideration  of  the  evidence.  We  deem  it  un- 
necessary to  set  out  or  further  refer  thereto. 

It  is  said  the  building  was  erected  on  the  "west  70  feet  of 
the  north  110  feet  of  lots  11  and  12,  "and  that  the  lien  was 

^ .ya.iid.  claimed  on  the  "north  110  feet  of  lots  11  and  12,'* 

scripfiou  of  ^^3  "that  this  is  a  misdescription,  and  therefore  fa- 
property.  ^^1  ^^  ^1^^  lien."  No  authority  is  cited  in  support  of 
this  position,  and  we  do  not  believe  it  is  well  taken.  The 
lien  was  claimed  on  all  the  land  owned  by  Mrs.  Lewis,  and 
more.     The  greater  includes  the  less. 

The  building  was  not  completed  until  January  18,  1878, 
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and  the  Lewises  executed  their  note  to  Baker  &  Co.  for  the 
R. — : — — :  amount  due  December  the  7th,  1877.     There  is 

taking  collat-  /»  .      .        .  i  i  i      . 

•rai  security,  no  sumcient  evidence  to  warrant  the  conclusion 
that  C.  G.  Lewis  bound  himself  personally  at  the  time  the 
contract  was  made,  and  therefore  it  is  urged  the  taking  a 
note  binding  0.  G.  Lewis  personally  to  pay  the  amount  due 
amounted  to  taking  security  therefor,  and,  therefore,  Baker 
&  Oo.  are  not  entitled  to  a  lien. 

The  note  was  taken  on  settlement  of  the  account,  and  the 
evidence  warranted  the  conclusion  that  Baker  &  Co.  had  at 
that  time  completed  the  delivery  of  the  materials  contracted 
for,  and  for  which  the  lien,  was  claimed. 

The  statute  provides  that  no  person  is  eutitled  to  a  me- 
chanic's lien  who "  *  *  *  during  the  progress 
of  the  work,  erection,  building,  or  other  improvement  shall 
take  any  collateral  security  on  such  contract.  But  after  the 
completion  of  such  work,  and  where  the  contractor  or  other 
person  shall  have  become  entitled  to  claim  or  have  a  lien,  the 
taking  collateral  or  other  security  shall  not  affect  the  right  to 
such  mechanic's  lien,"  unless  it  has  been  so  agreed.  Miller's 
Code,  §  2129. 

At  the  time  Baker  &  Co.  took  the  note  they  were  entitled 
to  a  lien.  They  had  at  that  time  fully  "  completed  the  work  " 
they  had  contracted  to  do,  and  we  thinl:  the  meaning  of  the 
staipte  is  that  they  might  then  take  security  for  the  amount 
due  without  losing  their  lien.  The  money  was  their  due,  and 
their,  riglit  to  at  once  file  and  enforce  their  lien  was  perfect. 
No  sufficient  reason  has  been  urged  why  they  could  not  obtain 
payment  or  security  without  waiting  until  the  building  was 
completed,  or  avair  themselves  of  their  right  to  immediately 
enforce  their  lien. 

The  object  of  the  statute  doubtless  is  to  prevent  any  one 
from  obtaining  a  lien  who  takes  security  for  the  amounJ'due 
or  to  become  due  at  any  time  before  he  completes  his  con- 
tract, be  it  for  work  or  materials. 
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IV.     The  lien  of  H.  R.  Heath. 

The  Circuit  Court  allowed  ten  per  cent  interest  on  the 
amount  due.     As  the  facts  are  the  same  as  above  stated  in 

0.  — : :  relation  to  Baker  &  Co.  it  follows  this  action  of 

meut.  the   court   was  erroneous.     Counsel  for  the  ap- 

pellant insist  the  lien  was  claimed  on  a  •<  contract  with  C.  G. 
Lewis,"  and  as  he  was  not  the  owner  Ileath  is  not  entitled  to 
a  lien.  The  abstract  states  the  lien  was  claimed  of  "  C.  G. 
and'  llelen  A.  Lewis"  and  that  the  material  was  furnished 
for  the  building  imder  a  contract  with  "  C.  G.  Lewis,  the 
owner  thereof."  The  intervening  petition  of  .Heath  alleges 
the  contract  was  made  with  "  C.  G.  Lewis  and  Helen  A. 
Lewis."  They  were  both  present  when  the  settlement  was 
made  and  C.  G.  Lewis  was  the  agent  of  Mrs.  Lewis  and  act- 
ing as  such  at  the  time  such  contract  was  made.  In  the 
lien  statement  filed  with  the  clerk  a  lien  was  claimed  against 
both  H.  A.  and  C.  G.  Lewis.  The  former  being  the  ovmer 
the  lien  was,  therefore,  claimed  against  her.  The  statement 
in  the  lien  statement  that  C.  G.  Lewis  owned  the  building 
should  not,  we  think,  deprive  Heath  of  a  lien.  No  one  could 
have  been  misled  thereby.  But  if  it  be  conceded  the  lien 
statement  was  defective  and  insufficient  is  it  essential  to  the 
establishment  of  the  lien  in  question,  against  a  junior  incum- 
brancer, any  lien  statement  should  be  filed  in  the  clerk's 
office.  If  none  was  required  an  insufficient  one  cannot  b^v© 
the  eflfect  to  deprive  Heath  of  his  lien.  Kidd  v.  Wilson^  be- 
fore cited;  Evans  v.  Trypp^  35  Iowa,  371;  NeiUon  et.al.  v. 
Iowa  Eastern  H.  Go.y  51  Id.,  184. 

The  statute  provides:  "But  a  failure  or  omission  to  file 
the  same  (the  lien  statement)  within  the  periods  last  afore- 
said shall  not  defeat  the  lien  except  against  purchasers  or 
incumbrancers  in  good  faith  without  notice,  whose  rights  ac- 
crued after  the  thirty  or  ninety  days,  as  the  case  may  be,  and 
before  any  claim  for  a  lien  was  filed."  Miller's  Code,  §  2133; 
also  3d  Sub-division  of  §  9,  page  577.  It  is  quite  clear  it  is 
not  essential  to  the  establishment  of  the  lien  under  considera- 
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tion  that  any  lien  statement  should  have  been  filed  .in  the 
clerk's  ofiSce,  and  the  plaintiff  was  in  no  manner  prejudiced  by 
the  insufficient  one  filed.  The  mortgage  provides  that  in  default 
of  the  mortgagors  paying  the  taxes  on  the  mortgaged  property 
the  plaintiff  may  pay  the  same  and  tack  the  amount  paid  to 
his  mortgage.  The  mortgagors  failed  to  pay  the  taxes  and  the 
plaintiff  did  so,  after  several  lien  statements  had  been  filed,  and 
as  we  understand  it  is  insisted  this  gives  the  plaintiff  priority 
over  the  mechanic's  liens,  or,  if  not  so,  then  to  the  extent  of  the 
taxes  paid,  because  as  to  said  amount  the  plaintiff  is  "an  incum- 
brancer in  good  faith  without  notice."  In  this  view  we  do  not 
concur.  The  plaintiff  was  bound  to  take  notice  of  these 
liens  whether  lien  statements  had  been  filed  or  not  at  the 
time  he  paid  the  taxes,  and,  therefore,  he  is  not  an  incum- 
brancer in  good  faith  without  notice. 

V.  The  liens  of  Comjparet  <&  Sta/rk^  Martin  Tuttle^ 
Entwistle  c&  O^Dea,  H.  C.  Hensen^  Bolton  Bro8.y 
Moore  cfe  SJia/Wj  Samuel  Green^  and  N.  E.  Walsh. 

It  follows  from  what  has  been  said  the  court  erred  in  al- 
lowing ten  per  cent  interest  or  attorney's  fees  to  Comparet  & 
Stark. 

We  have  examined  the  objections  made  to  the  claims  of 
the  above  named  parties  and  believe  they  come  within  the 
rules  above  stated.  Except  as  otherwise  herein  indicated,  the 
decree  of  the  Circuit  Court  is  affirmed.  The  cause  will  be 
remanded  to  the  Circuit  Court  with  directions  to  enter  a 
decree  in  accordance  with  this  opinion,  unless  the  parties 
elect  to  take  a  decree  in  this  court,  in  which  case  one  will.be 
entered  here.  The  plaintiff  will  recover  his  costs  against  all 
parties  as  to  whom  the  decree  below  has  been  modified,  and 
the  other  parties  will  recover  their  costs  against  the  plaintifil 

Modified  and  Affibmed. 
Vol.  LVI— 16. 
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GooDALE  V.  Hot. 

1.  Contract:  breach  of.  Where  a  contract  for  the  sale  of  a  stock  of 
agricultural  machinery  provided  for  part  payment  from  the  proceeds  of 
sales  thereof  by  the  purchaser,  it  was  held  that  the  removal  of  the  ma- 
chinery by  him  out  of  the  State  did  not  constitute  a  breach  of  the  con- 
tract which  would  convert  the  claim  of  the  seller  into  a  money  demand 
against  him,  the  contract  containing  no  covenant  against  removal. 

Appeal  from  Cass  Circuit  Court. 

Friday,  June  10. 

♦ 

On  the  nineteenth  day  of  Marchy  1880,  the  plaintiff  filed  a 
petition,  a8  follows: 

,  «  1st.  That  on  and  prior  to  the  18th  day  of  March, 
1879,  he  was  engaged  in  selling  agricultural  implements  at 
Atlantic,  Cass  county,  Iowa,  and  that  said  business  was  re- 
stricted to  said  Cass  county  and  the  south  half  of  Audubon 
<50unty. 

"2d.  That  on  said  18th  day  of  March,  1879,  he  entered 
iiito  a  written  contract  with  said  defendant  to  sell  said  busi- 
ness, with  stock  on  hand,  and  that  plaintiff  did  then  and 
there  deliver  to  defendant  the  said  stock,  consisting  of  sulky 
plows,  com  plows,  harrows,  plow  attachments,  Valley  City 
cultivators,  rolling  cutters,  etc.,  and  that  said  stock  amounted 
in  the  aggregate  to  the  sum  of  twenty-eight  hundred  and 
thirty -five  dollars;  that  defendant  paid  on  said  contract  the 
sum  of  fifteen  hundred  dollars,  and  agreed  to  pay  the  balance, 
to-wit:  thirteen  hundred  and  thirty-five  dollars,  in  promis- 
sory notes  as  fast  as  sales  should  be  made  of  said  stock,  said 
contract  being  in  words  and  figures  as  follows,  to-wit: 

"  ^Articles  of  agreement  made  this  18th  day  of  March,  A.D. 
1879,  by  and  between  Robert  Hoy  and  A.  Goodale,  of  Atlan- 
tic, Iowa,  Witnesseth:  That  said  Robert  Hoy  has  this  day 
bought  of  A.  G6odale  the  plow  attachments,  com  plows,  har- 
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rows,  rolling  cutters  and  sulky  plows,  as  per  inventory  this 
day  made,  at  25  per  cent  off  from  li^t  prices — 

Star  sulky  plows $56.00 

Com  plow  attachments 15.00 

Harrows 15.00 

Valley  City  cultivators 25.00 

EoUing   cutters 5.00 

Steel  beam  walking  plows 20.00 

"The  said  Eobert  Hoy  has  paid  fifteen  hundred  dollars  in 
hand,  and  thirteen  hundred  and  thirty-five  dollars  is  to  be 
paid  as  fast  as  sales  are  made  in  notes,  as  follows:  The  said 
Robert  Hoy  to  take  fifteen  dollars  and  A.  Goodale  thirteen 
dollars  and  thirty-five  cents.  Robert  Hoy.' 

"  3d.  That  defendant,  with  full  knowledge  of  said  restric- 
tion, took  possession  of  said  stock  and  continued  said  busi- 
ness at  said  Atlantic,  until  the  removal  of  said  stock  as  here- 
inafter stated. 

"  4th.  That  on  or  about  the day  of the  said  de- 
fendant removed  all  of  said  stock  from  said  county  of  Cass  to 
the  State  of  Nebraska,  without  the  knowledge  or  consent  of  ^ 
plaintiff.  , 

"  5th.  That  said  contract  was  entered  into  with  the  full  un- 
derstanding between  the  parties  thereto  that  said  business 
should  be  continued  and  carried  on  at  Atlantic,  and  that  by 
reason  of  said  removal  of  stock  there  has  been  a  breach  of; 
said  contract,  and  that  by  reason  of  the  removal  of  said  stock; 
from  the  State  the  said  contract  has  become  fully  determined 
and  the  claim  of  the  plaintiff  thereon  against  defendant  has 
become  a  money  demand,  and  is  how  due  and  payable,  and 
that  there  is  now  due  on  said  contract  the  sum  of  thirteen 
hundred  and  thirty-five  dollars." 

The  defendant  filed  amotion  to  strike  from  the  petition  the 
third,  fourth  and  fifth  paragraphs,  as  irrelevant,  immaterial  i 
and*  incompetent  allegations.  The  defendant  also  filed  a  de- 
murrer to  the  petition.     The  court  sustained  both  the  motion^ 
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and  the  demurrer,  to  which  ruling  the  plaintiff  excepted. 
Thereupon  the  plaintiff  filed  an  amendment  to  his  petition  as 
follows: 

"  Ist.  That  a  reasonable  time  has  elapsed  since  the  making 
of  said  contract  to  enable  the  defendant  to  sell  the  property 
named  therein,  and  that  said  defendant  has  failed  to  account 
to  plaintiff  for  the  same  or  -any  part  thereof  and  has  failed 
and  refused  to  deliver  notes  or  any  part  of  the  same  to  plain- 
tiff, as  required  by  said  contract. 

"  2d.  That  by  removing  said  property  out  of  the  State  the 
defendant  has  put  it  out  of  his  power  to  comply  with  the 
terms  of  said  contract,  and  for  that  reason  the  same  has  be- 
come fully  determined,  and  a  money  demand,  due  and  paya- 
ble at  Cass  county,  Iowa. 

"  3d.  That  the  removal  of  said  stock  out  of  the  State  with- 
out the  knowledge  or  consent  of  plaintiff  was  a  conversion  of 
the  same  by  said  defendant,  and  he  is  liable  for  the  full  value 
thereof." 

The  defendant  filed  a  motion  to  strike  out  of  the  amend- 
ment the  second  and  iihird  paragraphs,  and  also  a  demurrer 
to  the  petition  and  amendments.  The  court  sustained  the 
motion  and  the  demurrer.  The  plaintiff  refused  to  plead  fur- 
ther, and  elected  to  stand  upon  his  petition  and  amendments, 
and  the  court  dismissed  his  cause  without  prejudice  to  a  fur- 
ther action  upon  the  contract  for  any  other  cause  different  from 
that  embraced  in  his  petition  and  the  amendments  thereto. 
The  plaintiff  appeals. 

Chapman  cfe  Chapman^  for  the  appellant 

Phelps  cb  De  Lano^  for  the  appellee. 

Day,  J. — I.  The  motion  and  demurrer,  we  think,  were 
properly  sustained.  The  written  contract  which  furnishes 
the  plaintiff's  action,  contains  no  stipulation  against  the  re- 
moval of  the  property  in  question  from  the  State.     It  cannot 
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be  maintained  that  such  a  removal  converts  the  plaintiff's 
claim  into  a  money  demand,  and  gives  him  at  once  a  right  of 
action  for  the  unpaid  price.  Nor  can  it  be  admitted  that  the 
mere  failure  for  a  year  to  make  sale  of  the  property  furnishes 
the  plaintiff  a  right  of  action.  It  is  true  it  is  the  duty  of  the 
defendant,  under  the  contract,  to  use  reasonable  diligence  to 
effect  sales  and  procure  notes  to  apply  upon  the  unpaid  price. 
It  is  possible  that  a  failure  to  exercise  reasonable  diligence  to 
make  sales  would  render  the  defendant  liable.  But  no  such 
failure  is  alleged. 

II.  It  is  claimed  that  the  court  erred  in  rendering  judg- 
ment against  the  plaintiff  in  the  manner  set  out.  The  form 
of  judgment  is  not  prejudicial  to  plaintiff.  When  a  state  of 
facts  different  from  those  set  out  in  the  petition  arises,  he 
may  maintain  an  action  thereon. 

Affirmed. 


Van  Winkle  v.  The  Iowa  Ikon  and  Steel  Fence  Co.  et  al. 

1.  Practico  in  the  Supreme  Court:    correctness  of  abstract. 

An  appellee  can  only  question  the  correctness  of  the  appellant*s  abstract 
by  filing  an  amended  abstract. 

2.  Equitable  Assignment:  oabnishment.    The  holders  of  certain 

notes  and  accounts  which  had  been  assigned  them  to  be  collected,  and 
the  proceeds  applied  on  certain  specified  indebtedness  of  the  assignor, 
were  held  not  to  be  subject  to  garnishment  by  other  creditors  of  the  as- 
signor. 

Appeal  from  Cedar  Rapids  Superior  Cowrt. 

Saturday,  June  11. 

On  the  2d  day  of  May,  1880,  the  plaintiff  recovered  judg- 
ment against  the  Iowa  Iron  and  Steel  Fence  Company  in  the 
sum  of  $183.77.  On  the  8th  day  of  May,  Gilmore  &  Clark 
were  served  with  notice  of  garnishment,  and  were  cited  to  ap- 
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,pear  on  the  flecond  day  of  the  following  June  Term.  A  com- 
missioner was  appointed  by  the  court  to  take  the  answers  of 
the  garnishees.  On  the  6th  day  of  July,  1880,  the  commis- 
sioner filed  in  coitrt  the  answers  of  the  garnishees.  The 
plaintiff  thereupon  filed  a  motion  for  judgment  on  the  an- 
rswers  of  the  garnishees.  The  hearing  on  said  motion  was  con- 
tinued from  time  to  time  until  the  23d  day  of  October,  1880, 
when  the  court  entered  a  judgment  for  plaintiff  for  $22.83, 
^nd  a  provisional  judgment  for  $178.47,  unless  the  garnishees 
elect  to  turn  over  the  assets  in  their  hands,  sufficient  to  satis- 
fy the  judgment.     The  garnishees  appeal. 

Chilmore  &  Clarke  for  appellants. 
MlcJcel^  West  <&  Eastmany  for  appellee. 

Day,  J.— tI.     The  appellee  in  argument  urges   that  the 

transcript  of  the  record  shows  that  no  exceptions  were  taken 

1.  PRACTICE     to  the  action  of  the  court  in  sustaining  appellee's 

preme  coiirt :   motion  for  judgment  upon  the  answers  of  gar- 

correctnessof       ,  .  .        ,  ,  ,  i      •  i    i 

abstract.  mshees,  at  the  time  such  action  was  had,  and  that 
no  exception  was  taken  until  the  bill  of  exceptions  was  filed, 
more  than  three  days  after  the  judgment  was  entered.  The 
abstract  sets  out  what  purports  to  be  a  correct  copy  of  the 
judgment  entry.  In  this  entry,  immediately  after  the  rendi- 
tion of  judgment,  is  the  following  statement:  "to  which  gar- 
nishee defendants  except."  This  clearly  imports  that  the  ex- 
ception was  taken  when  the  judgment  was  rendered.  The 
plaintiff  cannot  impeach  the  abstract  by  a  mere  statement  in 
argument.  If  the  abstract  was  deemed  incorrect,  an  amended 
abstract  should  have  been  filed  by  appellee. 

II.  It  is  insisted  that  the  abstract  does  not  purport  to 
contain  all  the  evidence.  The  abstract  states:  "  On  the  6th 
day  of  July,  1880,  the  said  commissioner,  N.  L.  W|ird,  filed 
in  this  case  the  answer  of  garnishees,  as  follows,  omitting  for- 
mal parts."  Then  follows  question  and  answer,  covering,  with 
the  exhibit  attached,  thirteen  pages  of  the  printed  abstract. 
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The  abstract  states  that  the  commissioner  "filed  the  answer  of 
garnishees,  as  follows."  If  the  answer  contained  other  matter 
this  statement  is  misleading  and  untrue.  The  only  reasona-* 
ble  inference  from  the  abstract  is  that  the  answer  set  out  con- 
tains the  entire  answer  of  the  garnishee.  No  issue  was  taken 
upon  the  answer  of  the  garnishee.  No  other  evidence  was 
competent  or  admissible.  The  abstract  states  that  the  plain- 
tiff filed  a  motion  for  judgment  upon  the  answers  of  the  garr 
nishees.  We  think  it  does  fairly  appear  that  the  abstract  con-r 
tains  all  the  evidence  upon  which  the  Court  acted. 

III.  The  garnishees  in  their  answer  deny  that  they  have, 
or  had  at  the  time  of  their  garnishment,  any  money,  property, 
2.  EQUITABLE  Hghts  or  crcdlts  in  their  possession,  or  under  their 
garnisiiment.  control,  belonging  to  the  principal  defendant. 
They  set  forth  in  substance  that  some  time  in  the  spring  of 
1880  the  Iowa  Iron  and  Steel  Fence  Company  delivered  and 
assigned  to  them  a  large  number  of  notes  and  accounts,  of  the 
nominal  value  of  about  $3,000,  in  trust  for  certain  creditors 
named,  ten  or  twelve  in  number,  with  instructions  to  collect 
the  notes  and  apply  the  money  pro  rata^  after  deducting  a 
reasonable  amount  as  compensation  for  collecting;  that  the 
nominal  amount  of  the  debts  was  about  half  the  nominal 
amount  of  the  notes,  but  that  the  notes  and  accounts,  when 
collected  as  closely  as  they  can  be,  will  pay  only  a  small  per 
centage  on  the  debts;  that  immediately  after  the  notes  and 
accounts  were  assigned,  the  garnishees  notified  the  creditors 
in  whose  interest  the  assignment  was  made,  and  no  one  has 
dissented  or  objected,  but  all  have  treated  it  as  satisfactory, 
that  garnishees  have  in  their  hands  a  balance  collected  on  said 
notes  and  accounts  of  $98.28,  and  the  principal  defendant  is 
owing  them,  on  transactions  not  growing  out  of  the  assign- 
ment, $75.45. 

Upon  this  answer  we  are  clearly  of  opinion  that  the  court 
erred  in  rendering  judgment  against  the  garnishees.  The 
fund  in  their  hands  was  held  in  trust  for  creditors  named. 
The  assignment  was  not  coupled  with  any  condition,  and  the 
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assent  of  the  creditors  interested  is  presumed.  Besides,  they 
were  notified  of  the  arrangement,  and  treated  it  as  satisfactory. 
These  notes  were  devoted  to  the  payment  of  certain  of  the 
creditors  of  the  principal  defendant.  There  was  nothing  ille- 
gal or  improper  in  the  transaction.  It  was  not  competent  for 
the  court  to  defeat  the  arrangement.  Indeed,  we  understand 
the  appellee  to  rely  solely  upon  the  point  that  the  abstract 
does  not  purport  to  contain  all  the  testimony.  In  the  view 
whicl;^  we  have  taken  of  the  case,  the  motion  of  the  appellee 
to  strike  certain  affidavits  from  the  transcript,  which  was  sub- 
mitted with  the  case,  becomes  immaterial,  and  need  not  be 
determined. 

Kevebsed. 


White  v.  Day,  Egbert  &  Fidlab. 

1.  Contract:  for  publication  of  book:  copyright.  Where  by  the 
terms  of  a  contract  for  the  publication  of  a  book  the  author  was  to  pro- 
cure a  copyright,  for  the  benefit  of  the  publishers,  it  was  held  that  he 
could  not  maintain  an  action  against  them  for  a  failure  to  publish  the 
book  in  accordance  with  the  contract  without  showing  that  he  had  de- 
posited in  the  mail,  addressed  to  the  Librarian  of  Congress,  a  printed 
copy  of  the  title,  such  act  being  required  by  the  copyright  laws  prece- 
dent to  the  publication  of  the  book. 

Apj>eal  from  Scott  Ci/rouU  Cov/rt. 

Saturday,  June  11. 

Action  for  damages  for  breach  of  a  contract.  One  0.  A. 
White,  assignor  of  the  plaintiflF,  delivered  to  the  defendant  a 
manuscript  entitled,  "  A  Manual  of  Physical  Geography  and 
Institutions  of  the  State  of  Illinois,"  and  entered  into  a  writ- 
ten agreement  with  them  that  they  should  publish  the  book 
in  a  suitable  form  for  the  use  of  the  schools  of  Illinois,  and 
pay  the  said  C.  A.  White  ten  per  cent  on  the  amount  of  sales. 
0.  A.  White,  upon  his  part,  agreed  to  procure  a  copyright  in 
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his  own  name,  which  was  to  inure  to  the  defendants.  The 
petition  sets  out  the  contract  and  avers  that  the  defendants 
have  failed  to  publish  the  book;  that  damages  have  accrued 
by  reason  of  the  failure,  to  which  the  plaintiff  has  become 
entitled  bj  assignment;  but  the  petition  does  not  aver  that 
C.  A.  White  has  taken  any  steps  to  procure  a  copyright. 

The  defendants  demurred  to  the  petition,  on  the  ground 
that  it  does  not  show  a  performance  of  the  contract  on  the 
part  of  the  plaintiff's  assignor.  The  court  sustained  the  de- 
murrer, and  the  plaintiff  standing  by  his  petition  judgment 
was  rendered  for  the  defendants.     Plaintiff  appeals. 

Hei'schl  <&  PrestOThy  for  appellant. 

Cook  <&  Elehmany  for  appellee. 

Adams,  Ch.  J.  The  statute  provides  that  "  no  person  shall 
be  entitled  to  a  copyright  unless  he  shall,  before  publication, 
1  CONTRACT  •  ^®P^^^^  ^^  ^^®  ™*^^  *  printed  copy  of  the  title  of 
tio/o?bwk :  ^^  '^^^'^  *  *  *  for  which  he  desires  a  copy- 
copyrigut.  •  j.jgj^t^  addressed  to  the  Librarian  of  Congress." 
16  IT.  S.  Statutes  at  Large,  213.  As  a  copyright  was  to  be 
secured  it  certainly  was  not  proper  to  publish  the  book  in 
advance  of  the  deposit  in  the  mail  of  a  printed  copy  of  the 
title,  addressed  to  the  Librarian  of  Congress,  for  it  appears 
that  such  publication  would  have  defeated  the  right  to  a  copy- 
right. 

The  plaintiff  claims,  however,  that  before  it  was  incumbent 
upon  his  assignor  to  make  such  deposit  of  a  printed  copy  of 
the  title.  It  was  incumbent  upon  the  defendants  to  supply 
him  with  the  printed  copy  to  be  deposited.  He  claims  that  the 
printing  of  the  title  is  a  part  of  the  printing  which  the  de- 
fendants agreed  to  do  in  printing  the  book. 

Doubtless  when  a  book  is  printed  the  title  printed  in  the 
book  is  a  part  of  the  book.  But  a  title  may  be  printed  for 
some  purpose  other  than  as  a  part  of  the  book,  and  such  is 
the  case  contemplated  by  the  statute.     We  find  nothing  in 
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the  contract  from  which  we  can  say  that  the  defendants  were 
to  print  more  than  the  book,  and  hence  it  appears  to  ns  thj^t 
they  were  not  bound  to  furnish  the  printed  title  for  deposit. 

The  plaintiff  insists,  however,  that  the  failure  to  make  the 
required  deposit  of  the  printed  title  can  be  taken  advantage 
of  only  by  answer.  But  we  think  otherwise.  The  petition 
acts  out  a  contract  under  which  it  was  incumbent  upon  the 
plaintiff's  assignor  to  do  something  before  it  was  incumbent 
upon,  or  even  proper  for,  the  defendants  to  perform  on  their 
part.  This  appeared  upon  the  face  of  the  petition.  In  the  ab- 
sence of  any  averment  that  the  plaintiff's  assignor  had  per- 
formed what  was  necessary  to  be  performed  before  the  de- 
fendants could  perform,  it  does  not  appear  that  the  defend- 
ants were  in  fault. 

The  plaintiff  further  insists  that  the  demurrer  does  not 
reach  the  precise  point.  The  objection  to  the  petition  raised 
by  the  demurrer  is  that  it  does  not  show  a  performance  of 
the  contract  on  the  part  of  the  plaintiff's  assignor.  Now  it 
is  said  that  the  contract  on  the  part  of  the  plaintiff's  assignor 
'  was  to  procure  a  copyright,  and  that  that  could  not  be  pro- 
cured in  advance  of  publication. 

But  in  our  opinion  the  contract  to  procure  the  copyright 
was  a  contract  to  take  the  different  steps  necessary  for  that 
purpose.  While,  therefore,  it  was  not  necessary  to  aver  a 
complete  performance  on  the  part  of  the  plaintiff's  assignor, 
it  was  necessary  to  aver  the  performance  of  so  much  as  w^ 
a  condition  precedent  to  the  right  to  demand  performance  on 
the  part  of  the  defendants.  The  demurrer  might,  we  think, 
have  been  more  specific.  But,  as  the  petition  is^manifestly 
defective,  and  the  demurrer  was  evidently  understood  and 
treated  as  raising  the  objection,  we  cannot  sustain  the  appel- 
lant's position  without  taking  a  more  technical  view  of  tli0 
case  than  we  feel  justified  in  doing. 

Affirmed. 
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TuBinSB  V.  POTTEB. 

1.  Estate:  UABrLiTT  on  promissory  note.  Evidence  considered  and 
held  insufficient  to  establish  the  liability  of  an  estate  upon  certain  prom- 
issory notes. 

Appeal  f  rain  Des  Moines  Circuit  Court. 

Satubday,  June  11. 

This  is  an  action  upon  six  promissory  notes.  The  follow- 
ing is  a  copy  of  one,  the  others  being  of  about  the  same  tenor 
and  effect. 

"$500.00  .  BuBLiNGTON,  Oct.  20,  1873. 

"Three  months  after  date  we  promise  \to  jay  Turner  &  Co. 
five  hundred  dollars,  with  interest  at  ten  per  cent. 

"BuBLINGTON  &  SoUTHWESTEBN  EaILWAY  Co. 

V.  K.  MooBE,  A.  Tb." 

It  is  averred  in  the  petition  and  amendments  thereto  that 
the  notes  in  suit  are  the  individual  notes  of  E.  B.  Ward,  de- 
ceased, of  whose  estate  the  defendant  Potter  is  executor.  The 
grounds  of  such  claim,  briefly  stated,  are  as  follows:  Prior  to 
1873  the  Burlington  Southwestern  Railway  Company  had 
constructed  its  road  from  Burlington  to  Unionville,  Missouri, 
Said  company  was  insolvent.  In  September,  1873,  the  dece- 
dent, E.  B.  Ward,  claiming  to  be  lessee  of  said  railway,  took 
possession  thereof,  and  thereafter  operated  and  controlled  it. 
Said  company  was  indebted  to  plaintiff  in  a  large  sum  of 
money  upon  note  and  account.  After  Ward  took  possession 
of  the  road  plaintiff  commenced  an  action  against  the  rail- 
way company  in  .Missouri,  and  seized  a  certain  locomotive 
upon  a  writ  of  attachment  as  the  property  of  the  company; 
that  said  Ward  by  his  agents  claimed  that  he  had  leased  said 
railway,  but  proposed  if  plaintiff  would  desist  from  attempt- 
ing to  subject  said  property  so  seized,  and  would  extend  the 
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time  of  payment  of  a  portion  of  said  debt,  that  he  would  then 
pay  a  portion  thereof,  and  would  assume  and  pay  the  residue; 
that  plaintiff  acceded  to  said  proposition,  and  that  thereupon 
the  said  Ward,  by  his  agent  Moore,  executed  the  notes  in 
suit,  which  were  delivered  as  and  for  the  notes  of  Ward,  in 
the  name  and  style  used  by  him  in  transacting  said  business; 
that  said  Ward  after  taking  possession  of  the  road  claimed 
to  be  lessee  thereof,  and  held  out  to  persons  dealing  wiihhim 
and  to  the  public  that  he  was  such  lessee,  and  thereby  caused 
plaintiff  to  believe  that  the  notes  in  suit  were  signed  in  his 
name,  used  in  his  said  business,  and  to  bind  him  as  lessee. 

Issue  was  taken  upon  the  petition  and  amendments  there- 
to. There  was  a  trial  by  jury.  After  both  parties  had  in- 
troduced their  evidence  the  court  upon  the  motion  of  the  de- 
fendant instructed  the  jury  to  return  a  verdict  for  the  defend- 
ant. The  plaintiff  excepted  and  moved  for  a  new  trial.  The 
motion  was  overruled,  and  judgment  was  entered  on  the  ver- 
dict.    Plaintiff  appeals. 

P,  Henry  Smyth  <&  Son,  for  appellants. 

ZT.  IT.  Trimble  and  £!.  S.  Iluston^  for  appellee. 

RoTHROCK  J. — I.  The  contract  under  which  the  decedent 
Ward  was  in  possession  of  the  railroad  is  fully  set  forth  in  the 
case  of  the  United  States  Holling  Stock  Company  v.  Pottery 
48  Iowa,  56,  where  it  was  held  that  said  contract  was  not  a 
lease,  and  that  Ward  was  not  individually  liable  upon  an  un- 
dertaking entered  into  by  the  company  prior  to  his  contract 
therewith.  It  follows  that  the  plaintiff  herein  had  no  right 
of  action  against  Ward  for  his  claim  against  the  company. 
All  of  the  indebtedness  originated  before  the  contract  was 
made.  It  is  insisted,  however,  that  the  estate  of  Ward  is  es- 
stopped  by  the  acts  and  declarations  of  the  decedent  from  dis- 
puting liability  upon  the  notes  in  suit.  There  certainly  can 
be  no  estoppel  arising  from  the  form  of  the  not^s,  for  they  do 
not  purport  to  be  the  notes  of  Ward,  but  the  obligations  ot 
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the  railroad  company.  Neither  can  it  be  claimed  that  any 
estoppel  arises  by  reason  of  the  settlement  and  compromise  of 
the  attachment  suit  which  was  pending  in  the  State  of  Mis- 
souri. That  action  was  not  brought  upon  the  indebtedness 
upon  which  this  suit  is  founded.  It  was  upon  other  obliga- 
tions of  the  railroad  company.  By  the  compromise  the  plaintiff 
was  paid  in  full  all  he  claimed  in  the  suit,  and  the  indebtedness 
now  sought  to  be  recovered,  which  was  then  in  the  form  of  an 
account,  was  by  the  compromise  evidenced  by  the  notes  now 
in  suit.  The  plaintiff,  therefore,  surrendered  no  right  as  to 
this  indebtedness,  by  the  compromise.  The  railroad  com- 
pany was  then  and  is  now  insolvent,  and  the  compromise  of 
the  action  which  was  pending  in  Missouri  placed  plaintiff  in 
no  worse  position  with  reference  to  this  claim  than  he  was 
before. 

II.  The  notes  purport  to  be  the  notes  of  the  railroad  com- 
pany, and  the  estate  of  Ward  is  not  liable  thereon  unless  it 
be  shown  that  Ward  adopted  the  name  of  the  railroad  com- 
pany under  which  to  transact  this  business,  and  intended  by 
giving  the  notes  in  this  form  to  be  individually  liable  there- 
on. Upon  this  question  the  burden  of  proof  was  on  the 
plaintiff.  The  question  for  our  determination  is,  was  there 
such  an  absence  of  evidence  tending  to  establish  this  issue  as 
to  justify  the  court  in  directing  a  verdict  for  the  defendant, 
under  the  rule  in  Muldowney  v.  I,  C.  It.  R.  Go.^  32  Iowa,  176, 
Way  V,  The  samsy  35  Id.  585,  and  other  cases  in  this  court. 

We  have  carefully  examined  the  testimony  of  the  witnesses 
as  contained  in  the  abstracts  of  the  respective  parties,  and 
more  especially  the  testimony  of  the  plaintiff  himself,  and, 
without  setting  out  the  evidence  here,  we  deem  it  suflScient 
to  say  that  there  is  nothing  in  the  record  tending  to  show 
that  in  the  transaction  of  this  business  Ward  used  the  name 
of  the  railroad  company  to  bind  himself  individually,  nor  in- 
tended to  do  so,  or  that  he  authorized  any  agent  to  sign  the 
name  of  the  railroad  company  for  any  other  purpose  than  to 
bind  the  company.  We  do  not  understand  from  the  evidence  of 
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tlie  plaintiff,  as  set  out  in  the  abstract  and  additional  abstract, 

that  any  such  representation  was  made  to  him.     He  was  one 

of  the  station  agents  of  the  railroad  company,  and  knew  when 

he  took  the  notes  that  they  were  executed  in  the  name  of  the 

company. 

We  think  the  court  did  not  err  in  directing  a  verdict  for 

the  defendant.  .    ^ 

Affirmed. 


MoNTELius  V.  Wood. 


1.  Promissory  Note :  PAiLimB  of  consideration:  vendor  and  ven- 
dee. A  contract  for  the  sale  of  land  provided  that  in  case  of  default  in 
pajrment  of  any  of  the  notes  given  for  purchase  money  the  vendor  might 
declare  a  forfeiture  and  resume  possession  of  the  land,  and  that  all  pay- 
ments theretofore  made  should  be  forfeited  as  liquidated  damages  for  the 
breach  of  the  contract;  on  the  maturity  of  one  of  the  notes  a  part  pay- 
ment was  made  by  the  vendee,  and  a  new  note  for  the  remainder  and 
accrued  interest  on  the  other  notes  was  executed;  for  subsequent  de- 
faults the  vendor  declared  the  contract  forfeited  and  resumed  possession 
of  the  land:  Ileld^  that  such  forfeiture  constituted  a  failure  of  considera- 
ation  of  the  note  executed  in  renewal. 

2e  Verdict:  held  excessive.  A  verdict  held  excessive  under  the  evi- 
dence and  special  findings. 

Appeal  from  Taylor  District  Court. 

Saturday,  June  11. 

Action  upon  a  promissory  note.  The  defendant  pleaded 
that  the  consideration  for  the  note  had  failed,  and  set  up  a 
counter-claim  for  damages  arising  out  of  the  levy  of  a  writ  of 
attachment  sued  out  by  the  plaintiff  in  the  action,  and  an- 
other cross  claim  for  certain  hay  which  it  is  alleged  plaintiff 
purchased  of  the  defendant. 

There  was  a  trial  by  jury,  and  verdict  and  judgment  for 
the  defendant  for  $323.     Plaintiff  appeals. 

Crum  cfe  Haddock,  for  appellant 

WIdffin  cfe  Brown^  for  appellee. 
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RoTHROCK,  J. — I.  The  plaintiff  sold  the  defendant  a  farm 
and  took  promissory  notes  for  the  purchase  money.     The 

1.  PROMISSORY  contract  of  sale  provided  that  "in  case  of  the  fail- 
of  cousidera-    ure  of  the  defendant  to  perform  the  contract,  and 

tlon :  vendor  _  _  *         _  _ 

and  vendee,  make  the  payments  agreed  upon,  the  contract 
should  at  the  option  of  the  plaintiff  be  forfeited,  and  defend- 
ant should  forfeit  all  payments  made  by  him  thereon,  and 
such  pajTTients  should  be  retained  by  the  plaintiff"  in  liqui- 
dation of  all  damages  by  him  sustained,  with  the  right  to 
the  plaintiff  to  re-enter  and  take  possession  of  the  land. 

The  first  note  to  mature  was  in  the  sum  of  $500.  Defend- 
ant paid  $397  thereon,  and  made  default  in  the  payment  of 
the  balance.  The  interest  on  another  note  was  also  due. 
Thereupon  the  note  for  $500  was  surrendered  to  the  defend- 
ant and  the  note  in  suit  was  given  for  the  balance  and  for 
the  interest  dae  on  the  other  note.  Afterwards  the  defendant 
being  in  default  in  his  payments  the  plaintiff  gave  him  no- 
tice to  quit,  and  took  possession  of  the  land  in  March,  1878. 

It  is  claimed  by  the'  plaintiff  that  the  note  in  suit  was  a 
payment  of  the  amount  then  due,  and  that  because  he  ex- 
tended time  there  was  sufficient  consideration  therefor.  There 
was  undoubtedly  a  sufficient  consideration  when  the  note  was 
given,  for  it  was  a  mere  renewal  of  another  note.  But  it  was 
no  payment  in  the  sense  that  the  plaintiff  can  now  enforce  it 
in  the  face  of  his  contract  that  if  he  should  take  possession 
the  amount  paid  should  be  in  full  of  damages.  The  note  in 
suit  was  for  purchase  money,  to  all  intents  and  purposes,  the 
same  as  the  one  for  which  it  was  a  renewal,  and  it  was  satis- 
fied, or  the  consideration  therefor  failed,  when  the  plaintiff 
elected  to  take  possession  of  the  land. 

II.  The  defendant  claimed  of  the  plaintiff  the  sum  of 
$12.00  for  hay,  and  $245  actual  damages,  and  $255  for  ex- 

2.  vKRDioT :     emplary  damages  for  wrona:fully  suinff  out  the 

held  excess-  r      j  o        ^  o        j  o 

ive.  attachment.     The  jury  found  specially  that  the 

defendant  was   not  indebted   to   the  plaintiff  on   the  note* 
The  abstract   shows   the  following  interrogatory  was  pro- 
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pounded  to,  the  jury:  "  State  the  amount  allowed  by  you  as 
damages  for  the  wrongful  siiing  out  of  tlie  attachment,  if  any- 
thing you  allow  ? "  Ans.  Damages,  $193."  No  other  claims 
were  made  by  the  defendant.  How  the  jury  after  allowing 
$193  for  the  wrongful  suing  out  of  the  attachment  magnifies 
the  general  verdict  to  $323  is  more  than  we  can  understand. 
The  utmost  that  could  properly  have  been  found  under  the 
pleadings  and  evidence  was  $205.  It  will  not  do  to  say,  as 
claimed  by  the  defendants*  counsel,  that  the  excess  was  for  ex- 
emplary damages.  The  special  interrogatory  and  answer 
plainly  show  that  $193  was  allowed  for  all  damages  on  the 
attachment  bond. 

The  plaintiff  did  not  ask  for  judgment  on  the  special  ver- 
dict. He  asked  that  the  general  verdict  be  set  aside  and  a 
new  trial  granted,  and  also  that  the  special  verdict  be  set 
aside.  We  think  he  should  not  be  concluded  because  he 
did  not  ask  for  judgment  on  the  special  verdict.  The  gen- 
eral verdict  was  unquestionably  excessive,  independently  of 
the  special  verdict.  The  court  should  have  required  the 
defendant  to  remit  all  of  the  general  verdict  in  excess 
$205,  and  in  the  event  of  a  refusal  granted  a  new  trial 
Before  any  costs  were  made  on  this  appeal  the  defend- 
ant served  on  the  plaintiff  a  notice  in  writing  to  allow  the 
judgment  to  be  so  modified,  which  offer  was  refused.  It 
should  have  been  accepted.  A  judgment  will  be  entered  in 
this  court  in  favor  of  the  defendant  against  the  plaintiff  for 
$205  and  costs,  and  $193  thereof  to  be  against  the  surety  in 
the  attachment  bond.  And  as  the  plaintiff  refused  the  writ- 
ten offer  for  judgment  he  will  be  required  to  pay  the  costs  of 
this  appeal 

Modified  and  atfibmed. 
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Stephens  v.  Pence. 

1.  Fraotioe:  eyidekce.    Where  evidence  offered  is  not  olqected  to,  the 

adverse  party  cannot  insist  in  the  Supreme  Court,  for  the  first  time,  that 

such  evidence  was  not  properly  before  the  trial  court.  

2.  Mortgage:  on  chattels:  description.     A  chattel  mortgage  on  ge    gOj 

"goods,  wares  and  merchandise,''  then  in  stock  in  a  certain  store-room 
and  to  be  added  to  replenish  such  stock,  was  held  to  cover  barrels  of  salt 
kept  for  sale  as  a  part  of  the  stock  and  stored  in  a  shed  used  in  connec- 
tion with  the  store,  and  also  barrels  of  kerosene  oil  which  had  been  tem- 
porarily removed  from  the  store. 

Appeal  fi'om,  Lin/n,  District  Court. 

Satubday,  June  11. 

AenoN  to  recover  the  possession  of  three  barrels  of  kero- 
sene  oil,  and  sixty-eight  barrels  of  salt,  to  which  it  was  al- 
leged in  the  petition  the  plaintiff  was  entitled  nnder  a  chattel 
mortgage  execnted  by  Keyes  &  Parkhnrst,  and  which  the  de- 
fendant had  wrongfully  taken  into  his  possession.  The  de- 
fendant is  a  constable,  and  justified  the  taking  under  an  ex- 
ecution against  Keyes  &  Parkhurst.  Trial  to  the  court. 
Judgment  for  the  plaintiff,  and  defendant  appeals. 

G.  W.  WilsoHy  for  appellant. 

Jos.  D,  Gijlriy  for  appellee. 

Sebvebs  J. — I.  Conceding  the  evidence  is  all  before  ud, 
which,  however,  is  denied  in  an  amended  abstract,  the  errors 
.  r^.r^r^       ^^  ^  bricfly  cousidered.     The  first  is  that  the 

L  pbacticb:  ^ 

evidence.  mortgage  was  not  introduced  in  evidence,  and, 

therefore,  it  is  insisted  the  plaintiff  failed  to  show  he  was  en- 
titled to  the  possession  of  the  property  in  controversy.  The 
abstract  states:  "Plaintiff's  counsel  offers,  in  evidence  the 
mortgage  attached  to  plaintiff's  petition."  To  this  no  objec- 
tion was  made.  It  is  evident  the  mortgage  was  regarded  by 
the  court  below  as  having  been  introduced  as  evidence,  aid 
Vol.  LVI— 17. 
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riglitlj  so,  because  no  objection  was  made  when  it  was  oflfered. 
The  point  now  insisted  on  is  without  merit,  and  cannot  be 
urged  for  the  first  time  in  this  court. 

II.  It  is  assigned  as  error  that  the  property  in  controversy 
was  not  included  in  or  covered  by  the  mortgage.  The  foUow- 
2.  MORTG^oB :    ing  is  the  description  of  the  property  contained 

description/  in  the  mortgage.  "Our  entire  stock  of  goods, 
wares  and  merchandise,  consisting  of  groceries,  queensware, 
confectioneries,  feed,  provisions  and  all  articles  of  goods,  wares 
and  merchandise  now  in  stock,  and  that  may  hereatler  be  ad- 
ded to  said  stock,  to  stock  up. and  replenish  the  same,  in  the 
store-room  now  occupied  by  us  as  a  grocery  store,  being  No. 
21,  on  lot  8,  block  13,  Marion,  Iowa." 

It  is  said  neither  kerosene  or  salt  are  groceries,  queens- 
ware,  confectioneries,  feed,  or  provisions.  Conceding  this, 
kerosene  and  salt,  clearly,  we  think,  are  included  in  the  lan- 
guage "All  other  articles  of  goods,  wares  and  merchandise 
now  in  stock,  and  that  may  hereafter  be  added  to  stock  up 
and  replenish  the  same,"  for,  certainly,  kerosene  and  salt  are 
goods  and  merchandise. 

The  salt  was  in  a  shed  on  the  premises  used  in  connection 
with  the  store  room,  for  the  purpose  of  storing  salt  and  other 
articles  kept  for  sale,  and  the  kerosene,  when  levied  on,  was  on 
the  pavement  in  front  of  the  store,  but  there  was  evidence 
tending  to  show  it  had  been  rolled  out  of  the  store  for  some 
purpose  which  does  not  appear,  in  the  morning  of  the  day  it 
was  levied  on  by  the  defendant.  The  court,  we  think,  under 
the  evidence  was  justified  in  finding  such  removal  was  tem- 
porary, and  that  while  it  was  on  the  pavement  in  front  of  the 
store  room,  and  the  salt  in  the  shed,  they  were  covered  by  the 
mortgage. 

III.  It  is  lastly  insisted  that  after  acquired  property  can- 
not be  mortgaged.  It  has  been  held  otherwise,  and  the  rule 
on  this  subject  in  this  State  must  be  regarded  as  settled. 
Scha/rfenbu/rg  v.  Bishop^  35  Iowa,  60. 

Affibmbd. 
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TeMPLIN  V.  EOTHWEILER    ET  AL. 

1.  Fraotioe:  action  on  written  instrument:  denial.    In  an  action 

on  a  written  lease,  which  was  set  out  in  the  petition,  and  the  execution 
of  which  was  not  denied  under  oath,  it  was  held  erroneous  to  submit 
tiie  question  of  its  execution  to  the  jury. 

2,  Instruction :  applicability  to  evidbncb.    An  instruction  held  er- 

roneous, as  not  warranted  by  the  eyidence. 

Appeal  frcyin  Johnson  District  Court. 
Satueday,  June  11. 

Action  upon  a  lease,  by  the  terms  of  which  the  plaintiff 
leased  to  the  defendants  for  three  years  certain  real  estate,  on 
which  there  was  an  orchard,  shrubbery,  etc.  The  defendants 
bound  themselves  to  trim  and  prune  at  the  proper  time  each 
year,  and  take  proper  care  of  the  fruit  trees,  shrubbery,  hedge 
etc.  Also  to  gather  apples  and  other  fruits  at  the  proper 
time,  and  deliver  to  the  plaintiff  two-thirds  of  the  apples  and 
one-half  of  the  small  fruits.  The  defendants  further  bound 
themselves  to  "put  in  in  the  fall  of  1876  one-half  acre  of 
concord  grapes  on  the  premises,  the  place  to  be  selected  by 
defendants."  Performance  on  his  part  by  the  plaintiff  was 
alleged  and  that  defendants  had  failed  to  perform  on  their 
part.  The  defendants  denied  the  contract,  and  denied  they 
had  failed  to  perform  the  same.  The  defendants  also  pleaded 
the  "  contract  was  mutually  abandoned,  and  defendants  re- 
leased from  responsibility  thereon.  "  That  as  to  the  failure 
to  deliver  fruit,  and  all  other  failures,  plaintiff  excused  the 
same  at  the  time  the  plaintiff  and  the  defendants  settled  all 
other  matters,  before  the  commencement  of  this  suit. 

Trial  by  jury,  verdict  and  judgment  for  the  defendants  and 
plaintiff  appeals. 

G.  A.  Ewvng^  for  appellant. 

Wo  argument  for  appellees. 
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Seevees,  J. — I.  The  lease  was  in  writing  and  its  execu- 
tion was  not  denied  under  oath.     It  was  introduced  in  evi- 

1.  PRACTicB :  dence  without  objection,  and  there  was  no  evi- 
written  Ins-  dence  tendiuoT  to  show  it  had  not  been  executed 
niai.  by  the  parties.     The  court  instructed  the  jury 

that:  "The  plaintiflf  must  satisfy  you  by  a  preponder- 
ance of  evidence  that  the  contract  described  and  set  out 
in  the  petition  was  executed,  and  unless  you  are  so  satis- 
fied your  verdict  will  be  for  defendants."  As  the  contract 
was  not  denied  under  oath,  and  there  was  no  evidence  tend- 
ing to  show  it  had  not  been  duly  executed,  its  execution 
should  have  been  regarded  as  admitted,  and  the  jury  so  in- 
structed. Instead  of  so  doing,  the  question  whether  the  con- 
tract had  been  executed  was  submitted  to  the  jury.  The  ac- 
tion of  the  court  in  this  respect  was  erroneous;  whether  it  was 
prejudicial  is  not  determined. 

II.  The  plaintiff  introduced  evidence  tending  to  show  the 
defendants  had  in  several  respects  failed  to  perform  the  con- 

2.  VERDICT :  tract  on  their  part.  The  defendants  cave  evi- 
to  evidence,     dcuce  tending  to  show  the  contract  was  abandoned 

and  the  plaintiff  took  possession  of  the  premises  in  the  spring 
of  1877.  The  evidence  also  tended  to  show  the  defendants 
made  a  contract  to  purchase  the  plaintiff's  share  of  the  ap- 
ples produced  in  the  year  1876.  This  statement  may  not  be 
entirely  correct,  but  it  will  be  so  conceded  for  the  purposes 
of  the  case. 

The  court  instructed  the  jury  if  the  "  loss  of  the  plaintiff 
lias  been  fully  settled  and  paid  for,  or  that  the  performance 
of  the  contract  was  excused  by  the  plaintiff,  or  by  mutual 
consent  abandoned  by  the  parties,  or  that  the  plaintiff  waived 
the  performance  of  the  contract,  then  your  verdict  will  be  for 
the  defendants. 

This  instruction  is  erroneous  in  this,  there  was  no  evidence 
tending  to  show  that  damages  caused  by  any  of  the  alleged 
breaches  was  settled,  or  in  any  manner  adjusted  or  the  per- 
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formance  thereof  excused,  unless  it  was  in  relation  to  the  ap- 
ples, and  this  we  think  was  a  debatable  question. 

Conceding  there  was  evidence  tending  to  show  the  con- 
tract was  by  mutual  consent  abandoned,  this  only  applied  to 
the  future,  and  had  no  tendency  to  show  the  damages  caused 
by  past  breaches  had  been  settled,  or  that  such  breaches  had 
been  excused  or  released. 

The  question  asked  the  witness  Howard  was,  we  think,  im- 
proper, and  therefore  the  objection  thereto  was  properly  sus- 
tained. No  other  alleged  error  than  those  considered  will 
probably  arise  on  the  re-triaL 

Kevebsed. 


Phillips  v.  Sheaebe. 


1.  Fraotioe :  offbr  to  confess  judgment:  costs.  To  entitle  a  defend- 
ant to  costs  by  reason  of  an  offer  to  confess  judgment,  under  sec- 
tion 2399  of  the  Code,  such  offer  must  be  confined  to  the  matters  in 
suit. 

Appeal  from  the  Delcuwa/re  Circuit  Gov/rt. 

Satueday,  June  11. 

On  the  fifth  day  of  October,  1880,  the  plaintiff  commenced 
an  action  before  A.  Tuttle,  J.  P.,  claiming  of  defendant 
$95.44  on  account,  for  milk,  corn,  damages  to  stock,  one-half 
interest  in  a  calf,  merchandise,  etc.,  and  notified  defendant  to 
appear  before  said  justice  at  10  o'clock  a,Mi^  October  12th. 
On  the  9th  day  of  October,  the  defendant  served  upon 
plaintiff  a  notice  in  writing  as  follows:  "You  are  noti- 
fied that  on  the  12th  of  October,  A.D.  1880,  at  ten  o'clock, 
in  the  forenoon  of  that  day,  I  shall  appear  before  A.  Tuttle, 
J.  P.,  within  and  for  the  county  and  State  aforesaid,  at  his 
office  in  South  Fork  township  in  said  county,  and  will  then 
and  there  offer  to  confess  judgment  in  your  favor,  on  the  cer- 
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tain  claim  or  demand  held  by  you  against  me  for  corn,  etc., 
and  for  milk,  due  you  up  to  date  of  October  12tli,  1880,  and 
all  claims  you  have  against  me,  for  the  sum  of  sixty  dollars 
and  costs  in  said  action.  You  can  attend  at  said  time  and 
place  and  accept  said  confession  if  you  desire  so  to  do."  At 
the  time  prescribed  in  the  notice  the  plaintiff  appeared  by  coun- 
sel, and  refused  to  accept  the  offer  to  confess  judgment.  There- 
upon the  cause  was  tried  to  a  jury  and  a  verdict  was  returned 
for  the  defendant.  The  plaintiff  appealed.  The  cause  was  tried 
to  a  jury  in  the  Circuit  Court,  and  a  verdict  was  returned  for 
plaintiff  for  $31.41.  The  defendant  thereupon  filed  a  motion 
to  tax  to  the  plaintiff  all  costs  subsequent  to  October  12th, 
for  the  reason  that  the  amount  recovered  was  less  than  the 
amount  for  which  the  defendant  offered  to  confess  judgment. 
The  court  overruled  the  motion,  and  rendered  judgment  against 
the  defendant  for  the  $31.41  and  costs.  The  defendant  ap- 
peals. The  court  certifies  the  question  upon  which  it  is  de- 
sirable to  have  our  opinion  to  be  as  follows:  "  Did  the  court 
err  in  overruling  the  motion  of  defendant,  to  tax  all  costs 
subsequent  to  date  of  October  12th,  1880,  to  plaintiff  ?" 

Welch  &  Welch^  for  the  appellant. 

Herrich  <&  Doxsee  and  J.  B.  Powers^  for  the  appellee. 

Day,  J. — ^The  offer  to  confess  was  made  under  section 
2899  of  the  Code.  The  offer  is  not  confined  to  the  claims 
made  by  the  plaintiff,  but  includes  the  amounts  due  on  the 
claims  made,  up  to  October  12th,  1880,  the  date  of  trial,  and 
all  other  claims  which  the  plaintiff  has  against  the  defendant. 
If  the  plaintiff  had  accepted  the  offer,  it  would  have  been  in 
satisfaction  not  only  of  the  claims  sued  upon,  but  of  all  other 
claims  which  the  plaintiff  may  have  held.  The  plaintiff  re- 
covered upon  the  claims  only  upon  which  he  sued.  The  de- 
fendant had  no  right  to  embrace  other  claims  in  his  offer  to 
confess.  The  court  did  not  err  in  overruling  the  defendant's 
motion.  Affibmed. 
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The  State  v.  Petbbs. 

1.  Criminal  Law  iiNDicTMEKT  FOR  rape:  INCLUDED  CBiMBS.    An  indict-  U  1^ 

ment  for  rape  indudes  the  crime  of  assanlt  witti  intent  to  commit  rai)e,  "SS"^ 

and  that  of  simple  assault,  and  an  instruction  which  precludes  the  jury  dioe  BO 

from  convicting  of  the  latter  crime  under  such  an  indictment  is  erroneous.  ^  ^ 

Appeal  from  Idnn  Districft  Court 

Satuedat,  June  11. 

The  defendant  was  indicted  for  a  rape  on  Louise  Haber- 
man.  He  was  tried,  convicted  of  an  assanlt  with  intent  to 
commit  a  rape,  and  sentenced  to  the  penitentiary  for  two  years 
and  six  months.    He  appeals. 

Blake  d:  Hormely  for  the  appellant. 

Smith  McPhersoriy  Attorney  General^  for  the  State. 

Day  J.  The  defendant,  as  a  witness  npon  the  trial,  admit- 
ted that  he  had  sexual  intercourse  with  the  prosecuting  wit- 
ness, at  the  time  named  in  the  indictment,  but  claimed  that 
the  intercourse  was  with  her  consent.  In  finding  the  defen- 
dant guilty  of  an  assault  with  intent .  to  commit  a  rape,  the 
jury  must  have  found  that  the  evidence  did  not  show  that  the 
intercourse  was  against  the  will  of  the  prosecutrix.  The 
court  instructed  the  jury  that,  if  the  evidence  failed  to  satisfy 
them  that  the  defendant  committed  the  crime  of  rape  charged 
in  the  indicment,  they  might,  if  warranted,  find  him  guilty  of 
an  assault  with  intent  to  commit  a  rape,  and  that  the  form  of 
their  verdict  would  be  guilty  of  rape,  guilty  of  an  assault 
with  intent  to  commit  a  rape,  or  not  guilty.  The  jury  were 
thus  precluded  from  finding  the  defendant  guilty  of  any  lower 
grade  of  offense  than  an  assault  with  intent  to  commit  a  rape. 
In  Sta4^  V.  VinaofUy  49  Iowa,  241,  it  was  held  that,  under 
ail  indictment  for  rape,  a  defendant  may,  if  the  evidence  war- 
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rants  it,  be  convicted  of  a  simple  assault,  and  that  an  instruc- 
tion by  implication  precluding  tlie  jury  from  convicting  of 
an  assault  is  erroneous.  The  peculiar  circumstances  dis- 
closed by  the  testimony  in  this  case  raise  a  very  grave  doubt 
whether  the  defendant  committed  the  offense  of  which  he  has 
been  convicted,  and  we  think  he  must  have  been  prejudiced 
by  the  instructions  which  authorized  a  conviction  for  no  less 
grade  of  offense  than  that  of  assault  with  intent  to  commit  a 

rape.     See  State  v.  Vinsanty  aupra. 

Kevebsed. 


Harries  v.  Fassett  et  al. 

m  349|  1.  Exemption:  PBOCBEDS  OP  EXE3CPTPB0PERTY.    The  proceeds  of  per- 

sonal property  exempt  from  execution,  voluntarily  sold  by  the  oimer, 
are  not  exempt. 

Appeal  from  the  Superior  Court  of  Ceda^  Rapids. 
Saturday,  June  11. 

The  plaintiff  moved  the  court  to  render  judgment  against 
the  garnishee,  which  was  overruled,  and  judgment  rendered 
for  the  defendants.     The  plaintiff  appeals. 

Frank  Q,  da/rTce^  for  appellant. 

No  appearance  for  appellees. 

Seevers,  J. — ^The  amount  in  controversy  being  less  than 
one  hundred  dollars,  the  trial  judge  has  certified  that  it  is  de- 
sirable to  have  the  opinion  of  the  Supreme  Court  on  the  fol- 
lowing question:  "Where  *A'  voluntarily  sells  a  team  of 
horses  exempt  from  execution  and  recovers  a  judgment  for 
the  balance  due  on  said  sale  against  the  vendee, '  B  *,  is  the 
judgment  debtor  <  B '  liable  as  garnishee  to  a  judgment  cred- 
iter  of « AM'* 
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At  common  law  all  the  personal  property  of  a  debtor  is 
liable  to  be  seized  on  execution  and  appropriated  to  the  pay- 
ments of  his  debts.  It  is  provided  by  statute  a  debtor  may 
hold  exempt  from  execution  "  the  horse  or  team,  consisting  of 
not  more  than  two  horses  or  mules  or  two  yoke  of  cattle,  and 
the  wagon  or  vehicle  with  a  proper  harness  or  other  tackle  by 
use  of  which  the  debtor  *  *  *  habitually  earns 
his  living.'*  Code,  §  3072.  It  is  the  specific  property  men- 
tioned in  the  statute  which  is  thereby  exempted  from  execu- 
tion, and  not  the  proceeds  of  such  property  if  the  same  has 
been  voluntarily  sold  by  the  debtor.  We  cannot  by  construc- 
tion extend  the  statute  to  the  property  or  the  proceeds 
thereof  not  mentioned  therein.  K  the  legislative  intent  had 
been  to  exempt  the  proceeds  of  exempt  property  when  the 
same  had  been  voluntarily  sold  by  the  debtor  it  undoubtedly 
would  have  been  so  declaimed.  The  policy  of  the  law  seems  to 
be  to  exempt  the  team  so  that  therewith  the  debtor  may  earn 
liis  living. 

It  is  provided  in  §  3244  of  the  Code  that  where  a  money 
judgment  has  been  rendered  for  property  exempt  from  exe- 
cution which  was  wi'ongfully  taken,  the  judgment  or  money 
shall  also  be  exempt.  It  will  therefrom  appear  that  a  stat- 
utory distinction  has  been  drawn  between  the  voluntary  and 
involuntary  sale  of  exempt  property  and  the  proceeds  thereof. 
The  views  above  expressed  are  sustained  by  FriedUmder  v. 
Mahoneyy  31  Iowa,  311;  Kiuzbh  v.  Draksy  23  Penn.  St.,  489; 
Wyga/nt  v.  Smithy  2  La.,  185;  Carty  v.  DreWy  46  Vermont, 
346.  The  question  certified  must  be  answered  in  the  aflirm- 
ative,  and  the  judgment  below 

KSVEBSED. 
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ROGEBS  V.  GiLLETT  ET  AL. 

1.  Statate  of  Limitations:  estate:  DisTRiBtmoN  op.  Where  by 
the  terms  of  an  agreement  between  the  heirs  of  a  decedent  certain  of 
the  heirs  were  to  receive  an  additional  allowance  upon  final  distribution 
of  the  estate,  it  was  held  that  such  distribution  related  to  real  as  well  as 
personal  estate,  and  that  a  claim  for  such  allowance  set  up  in  an  action 
for  the  partition  of  the  last  remaining  real  estate  of  the  decedent  was 
not  barred  by  the  statute  of  limitations,  although  more  than  ten  years 
had  elapsed  since  tbe  making  of  the  agreement. 

2. :  — — .    The  claim  for  such  additional  allowance  was  not  one  that 

could  be  proved  against  the  estate,  and  which  would  therefore  be  barred* 
if  not  filed  within  a  year  from  granting  the  administration. 

Appeal  from  Dea  Moines  Cireudt  Court. 

Saturday,  Juke  11. 

Action  for  the  partition  of  two  parcels  of  real  estate,  one 
containing  forty  and  the  other  twenty  acres,  belonging  to 
Comfort  GiUett  at  his  decease,  in  1864.  The  said  Comfort 
left  surviving  him  seven  daughters  and  two  sons,  all  of  whom, 
or  their  heirs,  are  parties  to  this  action.  The  plaintiff  claims 
to  be  entitled  to  the  one-ninth  part  of  said  real  estate.  The 
petition  states  that  one  of  the  tracts  was  the  homestead  of 
said  Comfort  GiUett  at  the  time  of  his  death,  and  that  his 
widow  elected  to  hold  and  occupy  said  homestead  for  and 
during  her  life;  that  she  did  so,  and  died  in  1870;  that 
Delos  A.  GiUett  has  conveyed  his  interest  in  the  real  estate 
to  Mary  GiUett.  This  action  was  commenced  in  March,  1880, 
and  the  defendants  Delos  A.  and  W.  H.  GiUett  alone  ans- 
wered the  petition.  They  admitted  the  real  estate  was  in- 
herited from  Comfort  GiUett,  and  it  was  alleged  he  had  exe- 
cuted a  written  instrument  as  his  last  will,  which  was  filed 
for  probate  in  the  proper  court;  that  by  the  terms  of  said 
will  the  said  Delos  and  W.  H.  GiUett  were  to  receive  a  larger 
portion  of  the  estate  than  the  other  legatees,  and  that  the  lat- 
ter executed  a  written  agreement  whereby  it  was  provided  it 
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said  will  was  set  aside  and  declared  inoperative  they  would 
allow  the  said  Delos  and  W.  H.  Gillett  two  hundred  dollars 
more  than  their  shares  otherwise  would  be,  the  same  to  be 
deducted  pro  rata  from  the  shares  of  heirs  other  than  the  ans- 
wering defendants.  The  said  will  was  set  aside  by  the  proper 
tribunal,  and  all  the  estate,  real  and  personal,  of  said  Comfort 
Gillett,  except  that  sought  to  be  partitioned,  has  been  disposed 
of,  and  the  partition  sought  in  this  action  is  the  final  dis- 
tribution of  the  estate;  that  the  real  estate  is  of  such  a 
character  that  it  cannot  be  divided^  but  will  have  to  be  sold. 
Whereupon  the  said  defendants  claim  they  are  entitled  to  the 
amount  due  them  under  the  written  agreement,  that  the  same 
be  adjudged  a  lien  on  the  real  estate,  and  they  also  ask  gen- 
eral relief. 

A  demurrer  to  the  answer  was  sustained,  and  defendants 
electing  to  stand  thereon  a  decree  was  entered  and  they  ap- 
peal. 

JoTvn,  C.  PoweVy  for  appellants. 
Hall  (&  Huston^  for  appellee. 

Seevbbs,  J. — ^The  plaintiff  and  the  other  daughters  of  Com- 
fort Gillett  executed,  in  1866,  the  written  agreenient  referred 
J.  STATUTE  of  ^  ^^  *^^  made  a  part  of  the  answer,  and  thereby 
tSe^dtetri?^  it  was  provided  in  the  event  tlie  instrument  pur- 
botiikiot  porting  to  be  the  will  of  said  Comfort  was  set 
aside:  "We  will  allow  proportionately  out  of  the  portion 
coming  to  us,  the  daughters  of  said  Comfort,  enough  to  make 
two  hundred  dollars  to  W.  H.  Gillett  and  D.  A.  Gillett,  each. 
In  other  words  said  W.  H.  and  D.  A.  Gillett  shall  receive  on 
final  distribution  each  two  hundred  dollars  more  than  what 
his  distributive  share  would  otherwise  be." 

One  ground  of  the  demurrer  in  substance  was  that  the  re- 
lief asked  in  the  answer  is  barred  by  the  geneial  statute  of 
limitations.  By  this  we  understand  the  claim  to  be  the  cause 
of  action  was  barred  in  ten  years  after  it  accrued,  and  that  on 
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the  face  of  the  pleadings  it  appeared  such  time  had  elapsed 
when  the  action  was  commenced.     As  to  this  we  have  to  say: 

I.  The  allowance  was  to  be  made  at  the  time  the  linal 
distribution  was  made.  Until  then  the  defendants  were  not 
entitled  to  anything  under  the  agreement.  It  would  seem  to 
follow  no  right  of  action  accrued  until  that  time.  It  is  alleged  in 
the  answer  this  proceeding  is  such  final  distribution,  but  this 
possibly  may  be  a  legal  conclusion.  Conceding  this,  there  is 
no  allegation  in  either  the  petition  or  answer  that  there  ever 
has  been  such  distribution  unless  this  proceeding  can  be  so  re- 
garded. Therefore  it  would  seem  to  follow  the  demurrer  on 
this  ground  was  improperly  sustained.  It  is  said  by  counsel 
for  the  appellee  that  real  estate  is  never  distributed,  but  de- 
scends to  the  heirs,  and  that,  therefore,  it  must  have  been  con- 
templated the  allowance  was  to  be  made  out  of,  and  when  the 
Snal  distribution  of,  the  personal  estate  was  made;  that  this 
cannot  be  now  done  because  administration  is  barred  in  five 
fears,  and  more  than  this  time  has  elapsed  since  the  death  of 
Oomfort  Gillett. 

Distribution  has  been  defined  to  be  the  "  division  of  an  in- 
testate's estate  according  to  law."  1  Bouvier's  Law  Diction- 
ary, 438.  The  estate  of  a  deceased  person  may  consist  of 
both  real  and  personal  property,  or  it  may  include  the  former 
only,  and  there  is  no  allegation  in  the  pleadings  that  there 
was  any  personal  property.  We  do  not  think  the  words  final 
distribution  should  be  construed  in  a  strictly  technical  sense, 
but  the  intent  was  whenever  final  distribution  of  the  estate 
was  made  the  defendants  should  be  entitled  to  the  allowance. 
But  it  is  urged  the  defendants  could  have  applied  for  a  parti- 
tion of  the  real  estate  immediately  after  the  agreement  was 
executed,  and  have  the  allowance  made  them  in  that  action  if 
it  can  be  done  now,  and,  therefore,  the  bai*  of  the  statute  is 
complete.  Such  evidently  was  not  the  intent  of  the  parties 
at  the  time  t^ie  agreement  was  made.  But  conceding  the  de- 
fendants could  have  brought  an  action  for  the  partition  of  the 
real  estate  they  did  not  obtain  such  right  by  virtue  of  the? 
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agreement.  It  existed  independently  of  any  contract  made 
by  the  parties,  nor  were  their  rights  under  the  agreement  in 
any  manner  affected  by  their  failure  to  ask  a  partition  of  the 
real  estate.  It  is  sufficient  to  say  it  does  not  appear  on  the 
face  of  the  pleadings  that  final  distribution  of  the  estate  has 
taken  place  ten  years  preceding  the  commencement  of  tliis 
action. 

II.  Another  ground  of  the  demurrer  was  the  answer  "  sets 
up  a  claim  which  was  a  proper  one  to  have  been  filed  against 

2.  — : .    the  estate  of  Comfort  Gillett  within  a  year  after 

granting  letters  of  administration,  and  is,  therefore,  barred  by 
the  statute  limiting  the  time  for  filing  claims  against  estates." 
To  this  counsel  for  appellant  responds  by  insisting  the 
agreement  and  the  allowance  therein  contemplated  could  not 
constitute  a  claim  against  the  estate,  because  the  contract 
was  executed  subsequent  to  the  death  of  the  intestate,  and 
that  every  claim  against  an  estate  must  be  based  on  a  con- 
tract or  tort  of  the  intestate;  and  this,  we  think,  must  be  so. 

III.  The  remaining  ground  of  the  demurrer  was  that  "the 
pleadings  show  the  plaintiff  is  seeking  to  partition  the  home- 
stead, and  by  statute  it  is  held  exempt  from  any  antecedent 
debts  of  their  parents  or  their  own." 

It  is  sufficient  to  say  that  only  one  of  the  parcels  of  real 
estate  sought  to  be  partitioned  constituted  the  homestead. 
Counsel  for  the  appellee  insist  the  allowance  provided  for  in  the 
agreement  is  a  mere  personal  contract  of  the  heirs,  does  not 
constitute  a  lien  on  the  real  estate,  and  cannot  be  enforced  in 
this  action  because  no  such  counter-claim  can  be  pleaded 
herein.     Code,  §  3277. 

The  demurrer  presents  no  such  question,  and  therefore  it 
could  not  have  been  considered  in  the  court  below  and  cannot 
be  on  this  appeal. 

Hevebsed. 
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In  the  Mattbb  of  the  Application  of  Elizabeth  Smith. 

1.  Conveyanoe:  when  conditional:  construction.  An  instxument 
executed  by  a  husband  and  wife,  which  by  its  terms  is  to  operate  as  a 
conveyance  of  the  lands  therein  described  upon  the  performance  by  the 
parties  of  the  second  part  of  certain  covenants  therein  contained,  other- 
wise to  be  void,  constitutes  an  executory  contract,  which  does  not  operate 
as  a  present  conveyance,  and  cannot  be  enforced  by  the  parties  of  the 
second  part  after  default. 

2. : :  conditions  PEBOBDENT.    If  such  instrument  be  TOgazded 

as  a  deed,  the  covenants  contained  therein  to  be  performed  by  the 
grantees  would  constitute  conditions  precedent,  and  the  title  to  the 
lands  would  not  pass  until  their  performance. 

8.  Practice:  pleading:  character  op  defense.  In  a  proceeding  by 
a  widow  for  the  admeasurement  of  her  dower,  an  intervener  set  up  a 
conveyance  through  which  he  claimed  title  to  certain  lands  firom  her 
and  her  deceased  husband,  to  which  she  replied  by  averring  that  the  in- 
strument through  which  the  intervenor  claimed  never  became  operative 
as  a  conveyance  because  of  his  failure  to  perform  certain  oovenants 
therein  which  constituted  a  condition  precedent:  Heldt  Uiat  the  issues 
raised  by  her  reply  were  of  a  purely  legal  character. 

Appeal  from  Lmn  Circuit  Cov/rt. 

Satubdat,  June  11. 

Elizabeth  D.  Smith,  widow  of  Jackson  Smith,  filed  in  the 
Circuit  Court  of  Linn  county,  sitting  as  a  court  of  probate, 
a  petition  asking  that  her  interest  in  the  lands  of  her  de- 
ceased husband  be  set  apart  by  admeasurement.  The  heirs 
of  the  husband  were  made  defendants  to  the  petition.  F.  M. 
Hill,  the  husband  of  a  daughter  of  plaintiff  and  Jackson 
Smith,  deceased,  filed  a  petition  of  intervention,  alleging  that 
he  is  the  owner  of  the  undivided  three-fifths  of  the  lands, 
which  he  claims  under  an  alleged  deed  of  conveyance  exe- 
cuted by  Jackson  Smith  in  his  lifetime,  in  which  the  plain- 
tiff joined,  whereby  the  intervenor  acquired  all  her  title  and 
interest  in  the  lands.  He  asks  to  be  allowed  to  intervene  in 
the  case,  and  that  the  application  for  admeasurement  be  dis 
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missed.     A  copy  of  the  conveyance  under  which  he  claims 
is  made  an  exhibit  to  his  petition. 

The  plaintiff  answered  the  petition  of  the  intervenor  ad- 
mitting the  execution  of  the  instrument  under  which  he 
claims,  but  denying  that  it  has  the  effect  to  convey  the  lands, 
and  alleged  that,  by  its  terms,  it  is  to  become  operative  only 
upon  a  performance  of  the  conditions  and  covenants  therein 
expressed  which  the  intervenor  and  the  other  parties  thereto 
bound  themselves  to  perform,  and  that  they  have  wholly 
failed  to  perform  their  covenants.  To  this  answer  the  inter- 
venor demurred, on  the  grounds:  1,  the  Probate  Court  has  no 
jurisdiction  of  the  matters  alleged  in  the  answer,  which  are 
cognizable  only  in  a  court  of  equity;  2,  the  answer  sets  up 
no  defense  to  the  intervenor's  petition;  3,  the  answer  fails  to 
show  that  the  rights  of  the  intervenor  have  been  declared 
forfeited  by  a  judicial  adjudication.  The  demurrer  was  over- 
ruled, and,  the  intervenor  standing  thereon,  judgment  was 
entered  granting  the  relief  sought  in  the  petition  of  plaintiff. 
The  intervenor  appealed. 

J.  B.  Young  J  for  appellant. 
C.  J.  Deacon^  for  appellee. 

Beck,  J. — I.  The  first  question  presented  for  our  consid- 
eration involves  the  construction  and  effect  to  be  given  the 
instrument  which,  the  intervenor  claims,  operates  as  a  con- 
veyance of  the  lands. 

The  writing  in  question  and  our  views  as  to  its  construc- 
tion will  be  better  understood  by  our  presenting  its  material 
parts.     They  are  as  follows: 

"This  indenture,  made  and  executed  this  4th  day  of  Octo- 
ber, A.  D.  1878,  by  and  between  Jackson  Smith  and  Eliza- 
beth 0.  Smith,  of  the  county  of  Linn,  and  State  of  Iowa,  par- 
ties of  the  first  part,  and  Charles  C.  Smith,  William  L.  Smith, 
Enoch  B.  Smith,  Franklin  Smith  and  F.  M.  Hite,  parties  of 
the  second  part,  also  of  Linn  county,  State  of  Iowa,  witnesseth 
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that  the  said  parties  of  the  first  part,  in  consideration  of  the 
payment  of  the  several  sums  and  amounts  hereinafter  named, 
and  of  the  performance  of  the  stipulations  and  agreements 
hereinafter  specified,  have  bargained  and  sold,  and  by  these 
presents  do  grant,  bargain,  sell  and  forever  quit  claim  unto 
the  said  parties  of  the  second  part,  their  heirs,  executors, 
and  assigns,  all  our  interest,  claim  or  demand  in  and  to 
the  following  described  real  estate,  situated  in  the  county  of 
Linn,  and  State  of  Iowa,  subject,  however,  to  the  conditions 
hereinafter  named,  and  this  conveyance  to  become  operative 
and  of  force  only  upon  the  performance  of  said  conditions. 
[Here  follows  a  description  of  the  lands.] 

"The  said  parties  of  the  second  part,  in  consideration  of  the 
covenants  and  agreements  herein  above  set  forth,  and  in  fur- 
ther consideration  of  the  assignments  made  to  them  this  day 
by  the  said  party  of  the  first  part,  Jackson  Smith,  of  all  his 
personal  property  of  whatsoever  nature  or  kind,  do  hereby 
assume  and  agree  to  pay  all  debts  and  liabilities  of  the  said 
party  of  the  first  part,  Jackson  Smith.  Said  debts  and  lia- 
bilities, as  nearly  as  can  be  ascertained,  being  as  follows,  to- 
wit.     [Here  follows  a  statement  of  the  debts.] 

"  The  said  parties  of  the  second  part  hereby  covenant  and 
agree  with  the  said  parties  of  the  first  part  to  devote  all  their 
time  and  energy  towards  the  payment  of  all  the  debts  and 
liabilities  aforesaid,  and  that  they  will  pay  all  taxes  and  as- 
sessments due  or  to  become  due  on  said  land,  and  further 
agree  that  all  the  proceeds  of  the  said  lands  herein  conveyed 
shall,  as  fast  as  released  from  year  to  year,  be  applied  toward 
the  payment  of  said  debts,  saving  and  reserving  to  the  said 
second  parties  what  may  be  necessary  for  their  personal  sup- 
port and  that  of  their  families,  and  upon  the  payment  and 
discharge  by  the  said  second  parties  of  all  the  debts  and  lia- 
bilities above  mentioned  and  all  costs  and  expenses  accrued 
or  to  accrue  thereon,  including  all  attorney  fees,  then  the  title  to 
all  the  lands  herein  described  shall  rest  fully  and  conipletely 
in  the  said  second  parties,  without  the  execution  of  further 
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conveyance  or  conveyances;  to  have  and  to  hold  the  same  to 
the  said  second  parties,  with  all  the  appurtenances  thereunto 
belonging,  and  unto  their  heirs,  executors  and  assigns,  and 
the  said  party  of  the  first  part,  Elizabeth  C.  Smith,  wife  of 
Jackson  Smith,  for  the  foregoing  consideration  and  subject 
to  the  conditions  and  agreements  herein  before  specified,  re- 
linquishes all  her  right  of  dower  in  and  to  the  above  de- 
scribed premises.  It  is  further  agreed  that  .should  any  of  the 
said  second  parties  fail  or  refuse  to  perform  his  agreements 
herein  contained,  then  said  second  party  so  failing  or  refusing 
shall  forfeit  all  rights  to  or  interest  in  said  land  herein  de- 
scribed, and  all  claim  thereon  for  labor  performed  or  ser- 
vices rendered  under  this  agreement,  and  the  title  to  all  said 
lands  shall  vest  in  the  said  parties  of  the  second  part  who 
shall  continue  in  the  performance  of  their  agreements  herein 
contained,  who  shall  finally  pay  off,  and  should  all  said  second 
parties  fail  or  refuse  to  perform  their  covenants  and  agree- 
ments herein  set  forth,  then  this  conveyance  to  be  wholly  in- 
operative and  of  no  force  and  void,  and  the  title  to  all  said 
lands  shall  be  and  remain  in  the  said  parties  of  the  first  part 
as  absolutely  as  though  this  instrument  had  never  been  made, 
without  any  claim  to  said  second  parties  for  labor  performed 
or  services  rendered  under  this  agreement." 

II.  Counsel  for  the  intervenor  insists  that  the  instrument 
is  an  absolute  conveyance  of  the  lands,  and  that  the  conditions 
L  coKVET-  fo^iiid  therein  are  in  the  nature  of  covenantsi, 
conditional?  whereby  the  intervenor  is  bound  to  make  pa^- 
constructioi.  ^^^^  ^^  ^^le  debts  specified,  or,  if  they  cannot  be 
construed  to  be  covenants,  they  are  conditions  subsequent. 
In  either  case  it  is  claimed  that  the  title  passed  by  the  in- 
strument, which  ought  to  be  regarded  as  a  conveyance. 

Counsel  for  plaintiff  denies  this  position  and  maintains  that 
the  instrument  is  not  an  absolute  conveyance,  and  the  condi- 
tions are  precedent,  and  must  be  performed  before  the  title 
will  vest  in  the  intervenor.  This  statement  presents  the 
question  arising  upon  this  branch  of  the  case. 
Vol.  LVI— 18. 
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The  instmment  must  be  construed  to  accord  with  the  in- 
tentions of  the  parties,  as  disclosed  by  thq  writing  itself,  and 
by  the  application  of  the  rules  of  the  law  requiring  resort,  if 
it  be  necessary,  to  other  means  of  construction. 

The  language  first  used  in  the  writing  is  that  of  an  abso- 
lute conveyance,  which,  however  is  followed  by  these  words, 
"subject,  liowever,  to  the  conditions  hereinafter  named,  and 
this  conveyance  to  becortie  operative  and  of  force  only  upon 
the  performance  of  said  condition."  Here  is  a  positive  dec- 
laration that  the  instrument  shall  not  become  operative  as  a 
conveyance  until  the  conditions  are  performed. 

In  the  next  paragraph  of  the  writing,  as  above  set  out,  it  is 
declared  that  "the  said  parties  of  the  second  part  [intervenor 
and  others],  in  consideration  of  the  covenants  and  agree- 
ments herein  above  set  forth,  an^  in  further  consideration  of 
the  assignment  made  to  them"  of  certain  personal  property, 
"do  hereby  assume  and  promise  to  pay  all  debts,"  etc.,  etc.  •  The 
parties  here  describe  the  writing  not  as  a  conveyance  of  lands, 
but  as  containing  "covenants  and  agreements."  These  are 
not  words  that  can  be  applied  to  that  part  of  the  deed  which 
operates  to  convey  lands.  If  the  parties  had  understood  the 
instrument  to  have  the  effect  to  vest  a  present  title,  tliey 
surely  would  have  here  declared  that  it  was  the  consideration 
upon  which  covenants  for  payment  of  the  debts  were  based. 
It  is  further  provided  in  the  writing  that  upon  the  payment 
of  the  debts  contemplated  by  the  parties  "then  the  title  to  all 
the  lands  herein  described  shall  rest  [vest]  fully  and  com- 
pletely in  the  said  second  parties  without  the  execution  of 
further  conveyance  or  conveyances."  The  intention  of  the 
parties,  as  here  expressed,  is  that  the  title  shall  not  pass  until 
the  conditions  are  performed. 

And,  finally,  it  is  declared  that  "should  all  of  the  second 
parties  fail  or  refuse  to  perform  their  covenants  and  agree- 
ments herein  set  forth,  then  this  conveyance  is  to  be  wholly 
inoperative  and  of  no  force,  and  void,  and  the  title  to  all  of 
said  lands  shall  be  and  remain  in  the  said  parties  of  the  first 
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part,  as  absolutely  as  though  this  instrument  had  never  been 
made."  Here  is  a  declaration,  in  language  which  cannot  be 
made  plainer,  that  if  the  intervener  and  his  co-obligors  fail 
to  pay  the  debts  they  undertook  to  discharge  the  title  shall 
remain  in  Smith,  the  other  party  to  the  instrument. 

We  think  the  language  of  the  writing  clearly  and  unmis- 
takably discloses  the  intention  of  the  parties  to  be,  in  effect, 
that  the  title  remains  ia  Smith,, and  shall  pass  to  the  interve- 
ner only  upon  the  performance  of  the  obligatioiii  assumed  by 
him  and  his  associates.  The  writing,  therefore,  witnesses  an 
executory  contract  upon  the  part  of  plaintiff  and  her  deceased 
husband,  which  cannot  be  enforced  by  the  other  parties  thereto 
after  they  have  made  default  as  to  their  covenants.  See  Bing- 
ham on  the  Sale  of  Real  Property,  p.  ll,  ^^  aeq^. 

III.  But,  if  the  writing  be  regarded  as  a  deed  of  lands,  it 
is  plainly  a  conveyance  of  an  estate  on  conditions.  The  ex- 
2. 1: :  press  language  of  the  instrument  demands  that 

precedent.'  the  Condition  be  regarded  as  precedent.  It  must, 
therefore,  be  performed  before  the  estate  will  vest.  The  de- 
murrer of  the  intervenor  to  plaintiffs'  reply  admits  its  allega- 
tions to  the  effect  that  the  conditions  have  not  been  ]^r- 
formed.  No  estate,  therefore,  has  vested  in  the  intervenor, 
under  the  instrument  in  question,  if  it  be  conceded  that  it 
ought  to  be  regarded  as  a  deed.  These  conclusions  are  based 
upon  familiar  elementary  principles  of  the  law,  and  do  not  de- 
mand for  their  support  the  citation  of  authorities. 

IV.  The  foregoing  discussion  disposes  of  the  second  and 

third  grounds  of  the  demurrer.     We  will  proceed  to  the  con- 

8  PRACTICE-   sid^ration  of  the  first,  which  is  substantially  that 

cwucier  of    ^^^  proceeding  for  the  admeasurement  of  plaintiff's 

defense.         dowcr  is  at  law,  and  matters  alleged  in  her  reply 

are  only  cognizable  in  equity. 

Consideration  of  the  case  will  readily  satisfy  the  mind 
that  the  objection  thus  raised  is  not  well  taken.  The  plain- 
tiff claims  that  her  interest  in  her  deceased  husband's  estate 
be  admeasured;  the  intervenor  insists  that  she  has  no  interest 
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in  the  lands,  for  the  reason  that  she  united  with  her  husband 
in  a  conveyance  thereof,  under  which  the  intervener  claims; 
plaintiff  replies  that  the  instrument  whereon  the  intervener 
bases  his  claim  does  not  vest  him  with  the  title  of  the  lands, 
for  the  reason  that  it  is  not  a  conveyance  of  a  present  interest 
therein.  Now,  surely,  if  the  proceeding  is  to  be  regarded  as 
an  action  at  law,  plaintiff  may  set  up  as  a  defense  to  the  in- 
tervener's claim  that  the  instrument  whereon  it  is  based 
does  not  operate  to  convey  title,  that  it  is  an  executory  con- 
tract, or,  if  a  deed,  it  conveys  an  estate  upon  conditions  pre- 
cedent, and  that  as  the  covenants  of  the  intervener,  which 
constitute  the  conditions  in  the  contract  or  conveyance,  are 
precedent,  and  have  not  been  performed,  no  estate  or  interest 
in  the  lands  has  vested  in  the  intervener;  in  other  words,  that 
he  has  no  title  in  the  lands.  Surely  this  is  not  "a  matter 
that  is  cognizable  only  in  a  court  of  equity.^'  It  is  a  simple 
legal  defense,  pleaded  against  a  claim  of  title  to  the  lands 
which  the  intervener  sets  up  in  his  petition. 

"We  conclude  that  the  Circuit  Court  rightly  overruled  the 
demurrer  to  plaintiff's  reply.     The  judgment  is,  therefore, 

Affibmed. 


MoNahee  v.  Oaepenteb. 

[^  SJl  1.  Promissory  Note:  action  on:  joint  owners.    One  of  two  joint 

owners  of  a  promissory  note  cannot  maintain  an  action  thereon  in  his 
own  name  without  joining  the  other  owner,  though  the  note  is  payable 
to  bearer  and  is  in  his  possession. 

Appealfrom  Fayette  Circuit  Cov/rt. 

Saturday,  June  11. 

Action  upon  a  promissory  note  executed  by  the  defendant 
to  Mason  A.  and  Phebe  King.  Mason  A.  King  is  dead,  and 
the  action  is  brought  by  the  plaintiff  as  administrator  of  his 
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estate.  The  defendant  for  answer  averred,  among  other  things, 
that  Phebe  King  was  the  owner  of  one  half  of  the  note,  and 
the  jnry  fonnd  specially  that  this  allegation  was  true.  They 
also  found  that  the  plaintiff's  intestate  at  the  time  of  his 
death  was  the  oymer  of  the  other  half.  There  was  no  general 
verdict,  but  the  court  rendered  judgment  in  favor  of  the 
plaintiff  for  the  full  amount  of  the  note.  The  defendant  ap- 
peals. 

James  Cooney  and  J9.  W.  Clementa^  for  appellant. 

C.  B.  Kennedy y  for  appellee. 

Adams,  Oh.  J. — If  the  defendant  is  liable  to  Phebe  King 
for  one  half  of  the  note,  it  was  his  right  to  resist  the  recovery 
of  judgment  by  plaintiff  for  the  full  amount.  He  might,  in- 
deed, resist  any  recovery,  for  defendant  should  be  subjected  to 
but  one  action.  The  Code  contemplates  that  the  joint  owners 
of  a  note  should,  in  a  suit  thereon,  be  joined  as  plaintiffs,  un- 
less some  refuse  to  join,  in  which  case  the  joint  owners  so  re- 
fusing should  be  made  defendants.     Section  2548. 

The  plaintiff,  however,  insists  that  the  action  was  rightly 
brought,  because  the  plaintiff  held  the  legal  title  to  the  half 
owned  by  Mrs  King,  as  well  as  to  the  other  half.  This  posi- 
tion is  based  upon  the  fact  that  the  note  is  payable  to  bearer, 
ancf  the  undisputed  evidence  was  that  Mrs.  King  delivered 
the  note  to  plaintiff.  But  the  plaintiff  was  as  much  entitled 
to  possession  as  she  was,  by  reason  of  the  mere  fact  that  he 
held  the  title  to  one  half  as  administrator.  We  discover 
nothing  in  the  evidence  tending  to  show  that  Mrs.  King,  by 
delivering  the  note  to  the  plaintiff,  intended  to  affect  her 
right  or  interest  in  the  same.  She  may  have  intended  that 
the  plaintiff  should  put  the  note  in  suit,  if  not  collected  other- 
wise, but  she  doubtless  supposed  that  if  he  did  so  he  would 
cause  it  to  be  sued  in  the  manner  required  by  law  where  a 
note  is  owned  jointly  by  two  persons.  It  appears  to  us  that 
tlie  record  does  not  show  that  the, plaintiff  was  entitled  to 
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judgment.  Having  reached  this  conclusion  it  is  unnecessary 
to  consider  the  other  points  raised  by  the  defendant.  It  will 
be  time  enough  to  consider  them  when  the  proper  persons 
are  made  parties.  Revebsed. 


Lewis  v.  Gabeetson. 


1.  Evident:  deobeb  op  proof:  criminal  act.  In  advil  action  only 
a  preponderance  of  evidence  is  required  to  estabUsli  a  fact,  though  it  is 
the  doing  of  an  act  which  constitutes  a  crime.  Following  Welch  v, 
Jugenheimer,  ante,  11. 

Appeal  from  Iowa  Circuit  Court. 

Saturday,  June  11. 

On  the  1st  day  of  December,  1875,  "W.  B.  Spencer  and  P. 
C.  Dillon  executed  to  H.  F.  Garretson,  or  bearer,  their  prom- 
issory note  for  $527.00,  due  six  months  after  date.  On 
the  back  of  said  note  is  the  following  indorsement: 

"May  30th,  1876.     Notice  of  demand  and  protest  waived. 

G.  P.  Englebeck." 

The  defendant,  Garretson,  upon  a  separate  piece  of  paper 
guaranteed  the  collection  and  payment  of  this  note  as  follows: 

"Victor,  Iowa  County,  Iowa,  Jan.  14,  1876. 
"This  is  to  certify  that  I  hereby  guarantee  to  Geo.  F.  Lewis 
the  collection,  without  any  cost  or  charge  to  him,  and  the  pay- 
ment in  full  to  him  of  a  certain  promissory  note  made  by 
AVm.  B.  Spencer  and  P.  0.  Dillon,  for  the  sum  of  §527.00, 
with  interest  at  ten  per  cent,  per  annum,  dated  December 
1st,  1875,  payable  six  months  after  date,  according  to  the  true 
intent  and  meaning  of  said  promissory  note,  as  indorsed  by 
Geo.  P.  Englebeck.  H.  F.  Garretson." 
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The  plaintiff  alleges  that  he  is  the  owner  of  the  promissory 
note,  and  thereon,  and  upon  the  guaranty  above  set  out,  he 
sues.  In  an  amendment  to  the  petition  it  is  alleged  that 
Englebeck  indorsed  his  name  on  the  note,  as  a  guarantor,  on 
the  14th  day  of  January,  1876,  before  the  sale  of  said  note  to 
the  plaintiff.  The  defendant,  for  answer,  amongst  other  de- 
fenses, alleges  that  on  or  about  the  14th  day  of  January,  1876, 
Englebeck  signed  his  name  in  blank  on  the  said  note;  that 
afterwards  the  words:  "  May  30th,  1876.  Notice  of  demand 
and  protest  waived,"  were  written  above  his  signature,  with- 
out the  knowledge  and  consent  of  Englebeck,  and  increased 
his  liability,  by  reason  whereof  he  was  released  from  all  liabil- 
ity on  said  note;  that  Englebeck  guaranteed  the  payment  of 
said  note  prior  to  the  guaranty  of  defendant,  and  that  defend- 
ant's contract  was  not  a  part  of  the  same  transaction,  and  that 
the  release  of  Englebeck  releases  defendant. 

The  plaintiff  replies,  admitting  that  Englebeck  indorsed 
said  note  prior  to  the  making  of  the  contract  by  Garretson, 
and  that  the  words  over  Englebeck's  name  were  placed  there 
at  the  date  thereof,  but  denying  that  the  same  was  done  with- 
out Englebeck's  consent  and  authority. 

There  was  a  jury  trial,  resulting  in  a  veidict  for  plaintiff 
for  $698.71.     The  defendant  appeals. 

T.  P.  Murphy^  for  appellant. 
Hedges  <&  AVoeraon^  for  appellee. 

Day,  J. — It  is  apparent  from  the  foregoing  statement  that 
it  was  a  material  inquiry  whether  the  words  above  Engle- 
beck's signature  were  written  without  authority  or  consent, 
and  under  such  circumstances  as  would  discharge  him  from 
liability  upon  his  guaranty.  Upon  this  branch  of  the  case 
the  court  instructed  the  jury  as  follows: 

*'3.  If  you  find  from  the  evidence  that  the  writing  over  the 
name  of  Englebeck,  on  the  back  of  the  note,  and  dated  May 
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30,  1876,  was  done  by  the  plaintiff  after  the  name  of  Englebeck 
was  indorsed  upon  the  note  by  him,  and  that  the  same  was 
done  without  his  knowledge  and  consent;  and  you  further 
find  that  the  name  of  Englebeck  was  indorsed  upon  the  note 
at  or  before  the  time  that  the  same  was  sold  to  the  plaintiff 
and  the  defendant  executed  the  written  guarantee  introduced 
in  evidence  before  you,  this  would  be  such  an  alteration  as 
would  release  the  said  Englebeck,  and  also  defendant,  from 
any  liability  in  this  case  on  the  note  or  guaranty.  And  if  the 
writing  was  put  over  the  name  of  Englebeck  after  he  in- 
dorsed the  same,  and  whilst  in  plaintiff's  possession,  it  is  in- 
cumbent upon  the  plaintiff  to  explain  the  alteration,  if  any. 

"4.  But  you  will  not  be  justified  in  finding  that  the  note 
was  altered  as  to  the  indorsement  of  Englebeck,  falsely,  with 
intent  to  defraud,  by  writing  over  his  name  words  increasing 
the  liability  of  said  Englebeck,  unless  you  are  satisfied  be- 
yond a  reasonable  doubt  that  the  same  was  true,  and  a  pre- 
ponderance of  evidence  is  not  sufficient  to  establish  a  forgery, 
or  release  a  party  on  the  ground  of  a.  forgery." 

The  4th  instruction  is  erroneous,  and  the  giving  of  it,  under 
the  issues  involved,  was  prejudicial  to  the  defendant.  See 
Welch,  V.  JtcgenheimeTj  ante^-p.  11.  The  sufficiency  of  the 
evidence  to  support  the  verdict,  and  the  other  errors  assigned, 
we  need  not  consider. 

Revebsed. 
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JOBDAN   ET  AL.    V.    BeOWN    ET  AL. 

1.  Conveyanoe:  yaliditt  of:  estoppel.    Where  the  owner  of  land 

agreed  with  the  holder  of  a  judgement  against  him  that  the  latter  should 
purchase  a  maturing  tax  sale  certificate  on  the  land,  and  take  and  hold 
the  title  under  the  same  as  security  for  the  payment  of  his  judgment, 
and  in  accordance  with  a  further  agreement  between  them  the  holder 
afterward  sold  and  conveyed  the  property  under  the  tax  title,  to  one 
who  had  no  knowledge  that  he  held  such  title  as  security  only,  it  was 
held  that  the  former  owner  was  estopped  to  daim  that  the  title  acquired 
by  such  grantee  was  not  absolute. 

2.  Tax  Sale:  action  to  becoyeb  possession:  statute  of  limita- 

tions. Facts  considered  under  which  it  was  held  that  an  action  to  re- 
cover possession  of  land  under  a  tax  deed  was  not  barred  by  the  statute 
of  limitations. 

3. :  deed  held  as  security:  redemption.    Where  the  holder  of 

a  judgment  procured  a  tax  deed  to  lands  of  the  judgment  debtor,  which 
he  agreed  should  be  subject  to  redemption  by  the  payment  of  the  judg- 
ment, it  was  held  that  other  claimants  to  the  land,  against  whom, 
but  for  such  agreement,  the  tax  sale  would  have  conveyed  an  absolute 
title,  could  only  redeem  therefrom  by  complying  with  terms  of  the  agree- 
ment. 

4.  Fraotioe:  pleadinos:  issues  raised  by.    The  issues  raised  by  the 
pleadings  held  to  warrant  the  decree  entered. 

Appeal  fram  Wapello  Circuit  Court, 

Satubday,  June  11. 

David  Bbown,  one  of  the  defendants,  was  in  1866  the 
owner  of  certain  lands  which  are  in  controversy  in  this  action. 
In  that  year  he  executed  a  deed  for  the  property  to  one 
Hunter,  who  within  six  days  conveyed  it  to  one  Cowan. 

Within  six  months  Brown  commenced  an  action  against 
Hunter  and  Cowan  to  set  aside  the  deed  executed  by  him  to 
Hunter,  on  the  ground  of  fraud.  Hunter  made  default,  but 
the  title  of  the  land  was  declared  to  be  vested  in  Cowan,  as  a 
hona  fide  purchaser  without  notice,  and  as  to  him  the  peti- 
tion of  Brown  was  dismissed.  Brown  continued  in  posses- 
sion of  the  lands  and  did  not  abandon  his  claim  thereto,  but 
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served  a  notice  of  an  appeal.  Before  the  time  of  perfecting 
an  appeal  had  expired,  one  La  Force  pui'chased  the  lands  ot 
Cowan.  On  June  5th,  1872,  La  Force  conveyed  the  lands 
to  Barbara,  the  wife  of  Brown,  the  bargain  and  negotiations 
being  made  by  Brown  himself.  Nothing  was  paid  upon  the 
purchase.  Brown  and  his  wife  made  their  note  for  the  pur- 
chase money,  $1,800,  and  $200  on  account  of  taxes  paid  by 
La  Force,  and  executed  a  mortgage  upon  the  land  in  ques- 
tion to  secure  their  payment,  dated  June  17th,  1872.  La 
Force  transferred  the  mortgage  to  Davis,  who  obtained  a  de- 
cree foreclosing  the  mortgage,  March  29,  1876. 

On  May  29th,  1867,  whilst  the  suit  of  Brown  against 
Hunter  and  Cowan  was  pending,  one  Forrester,  the  brother- 
in-law  of  David  Brown,  recovered  a  judgment  against  him 
for  $1,600,  on  which  was  paid,  April  28th,  1868,  $811.90. 

On  the  5th  of  October,  1868,  the  lands  were  sold  for  taxes 
to  Ilackworth.  Forrester,  discovering  that  the  lands  had  been 
sold  for  taxes,  and  that  the  time  for  redemption  had  nearly 
expired,  visited  Brown  for  the  purpose  of  securing  the  re- 
demption of  the  lands,  in  order  to  protect  his  judgment.  It 
was  finally  agreed  that  Forrester  sliould  procure  an  assign- 
ment of  the  tax  certificate,  and  when  the  time  for  redemp- 
tion expired  take  a  deed  for  the  lands.  Hackworth  assigned 
the  treasurer's  certificate  to  Forrester,  to  whom  a  tax  deed 
was  executed,  October  9th,  1871,  which  was  recorded  on  the 
fourteenth  of  the  same  month.  Forrester  conveyed  the  lands 
to  William  A.  Jordan,  January  1,  1873.  William  A.  Jor- 
dan and  Barbara  Brown  both  died  before  the  commencement 
of  this  action.  Barbara  Brovm  left  as  her  sole  heirs  her  hus- 
band, David,  and  her  children,  Mary,  Mack  L!,  and  Florence. 

On  October  5th,  1876,  the  plaintiffs,  the  widow  and  chil- 
dren of  William  A.  Jordan,  commenced  this  action  for  the  re- 
covery of  the  lands  under  the  tax  title  already  alluded  to, 
making  David  Brown  and  certain  others  defendants.  The 
children  of  Barbara  Brown  were  first  made  defendants  by  an 
amendment  to  the  petition  filed  January  24th,  1877,  notice  of 
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which  was  served  February  15th,  1877.  On  the  27th  of 
July,  1878,  the  plaintiffs  filed  an  amendment  and  supplement 
to  their  petition  making  Davis  a  party  defendant,  and  praying 
that  their  title  may  be  declared  superior  to  the  claim  of 
Davis  imder  his  mortgage  foreclosure. 

The  cause  was  transferred  to  to  th^  equity  docket,  and  was 
tried  as  an  equitable  proceeding.  The  court  decreed  that  the 
tax  deed  in  question  be  treated  as  an  equitable  trust  or  mort- 
gage to  Eecure  the  Forrester  judgment,  the  amount  paid 
Hackworth,  and  taxes  subsequently  paid,  with  interest  at  six 
per  cent;  that  as  to  the  taxes  it  constitute  a  lien  superior  to 
the  Davis  foreclosure,  but  that  as. to  the  amount  of  the  For- 
rester judgment  it  constitute  a  lien  inferior  and  subject  to 
the  Davis  foreclosure  lien.     All  parties  appeal. 

Stiles  (6  Lathrop^  for  plaintiffs. 

William,  McNetty  for  defendants. 

Day,  J. — I.     An  opinion  was  filed  in  this  case  at  the  last 
June  term.     Upon  petition  of  the  defendants  a  rehearing  was 
1.  co2r7ET-      granted,  and  the  cause  is  again  submitted  for  de- 
in? of :' estop"  termination.     The  regularity  of  all  the  proceed- 
^^  ings  connected  with  the  tax  sale  to  Hackworth  is 

admitted.  Ordinarily,  the  effect  of  this  sale,  and  of  the  deed 
made  pursuant  thereto,  would  have  been  to  divest  absolutely 
the  title  of  the  Browns,  and  of  all  parties  holding  under 
them.  But  the  testimony,  we  think,  supports  the  conclusion 
that  it  was  agreed  between  Brown  and  Forrester  that  For- 
rester should  take  an  assignment  of  the  treasurer's  certifi- 
cate, and  procure  a  treasurer's  deed  to  secure  the  advances 
made  by  him  in  acquiring  the  tax  title,  and  to  secure  the 
judgment  which  he  then  held  against  Brown.  Under  this 
arrangement  Forrester  held  the  title  of  the  lands  as  a  mortga- 
gee. More  than  a  year  after  this  transaction  Forrester,  be- 
'  ing  pressed  for  money,  urged  payment  of  his  judgment. 
Brown  was  unable  to  raise  the  money.     At  Brown's  sugges- 
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tion  Forrester  sought  a  purchaser  of  the  lands.  A  trade  was 
finally  made  with  Jordan.  Brown  advised  the  trade,  and  as- 
sisted in  the  negotiations.  There  is  no  evidence  to  authorize 
the  conclusion  that  Jordan  had  notice  that  Forrester  held  the 
title  of  the  lands  as  security.  The  sale  was  in  the  form  of 
an  absolute  one,  with  no  agreement  or  reservation  to  the  ef- 
fect that  the  title  was  to  be  upon  any  condition.  Brown 
stood  by  and  assisted  in  making  the  sale.  He  is  estopped  to 
claim  that  Jordan  did  not  acquire  an  absolute  title.  As  to  the 
portion  of  the  lands  inherited  by  David  Brown,  the  interest 
of  all  parties  is  divested  absolutely  by  the  tax  title. 

II.     It  is  insisted  that,  as  to  children  of  Barbara  Brown, 

the  action  to  recover  upon  the  tax  title  is  barred  by  the  stat- 

2.  TAX  SALE :   ute  of  limitations.      The   children   of  Barbara 

covM  po/ses-  Brown  were  not  made  defendants  until  February 

siou :  statute     ^  ^;,      -^w^-        t  •   i  .in 

of  limitations.  15th,  1877,  which  was  more  than  five  years  alter 
the  tax  deed  was  recorded.  The  conveyance  from  Hackworth 
to  Forrester,  being,  as  we  have  seen,  intended  to  secure  tlie 
judgment  of  the  latter,  and  the  repayment  of  money  ad- 
vanced by  him  to  acquire  the  tax  title,  operated  as  a  mort- 
gage between  Brown  and  Forrester.  The  .tax  title  would 
have  been  paramount  to  the  title  derived  by  Barbara  Brown 
from  La  Force,  and  to  the  mortgage  held  by  Davis,  had  it 
not  been  for  this  agreement.  It  would  have  operated  to  di- 
vest the  title  wherever  it  vested,  and  the  children  of  Barbara 
Brown  could  have  made  no  resistance  to  it,  except  upon  the 
ground  that  the  action  is  barred  by  the  statute  of  limita- 
tions. Now  the  arrangement  between  Brown  and  Forrester, 
under  which  the  latter  acquired  the  tax  title,  was  for  the  ben- 
lit  of  all  the  heirs,  as  it  secured  for  them  rights  which  other- 
wise would  not  have  existed.  Forrester  held  the  title  as  a 
mortgagee,  and  the  children  of  Barbara  Brown,  as  well  as 
David  Brown,  had  the  right  of  redemption  until  Forrester 
conveyed  the  lands.  Under  this  arrangement  neither  Bar- 
bara Brown  nor  her  heirs  held  title  to  the  lands  adversely  to 
Forrester.    As  long  as  Forrester  held  title,  the  statute  of 
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limitations  did  not  run  in  favor  of  Brown,  his  wife,  or,  after 
lier  death,  her  heirs.  While  the  relation  of  mortgagor  and 
mortgagee,  or  of  trustee  and  cestui  qvs  trust,  existed  between 
Forrester,  the  holder  of  the  tax  title,  and  Brown,  neither 
party  could  have  held  or  claimed  the  lands  adversely  to  the 
other.  An  adverse  claim  of  title  must  exist  to  enable  a  de- 
fendant in  an  action  for  the  recovery  of  land  to  plead  the 
statute  of  limitations.  It  follows  that  while  Forrester  held 
the  title,  the  statute  of  limitations  did  not  run  against  it. 

It  does  not  appear  that  the  defendant,  David  Brown,  had 
any  authority  by  his  conduct  respecting  the  sale  to  Jordan 
to  estop  the  other  defendants,  the  children  of  Barbara  Brown. 
The  evidence  shows  that  Forrester  not  only  conveyed  his  tax 
title  to  Jordan,  but  he  also  assigned  to  him  the  judgment 
which  he  held  against  Brown.  It  must  be  conceded,  inde- 
pendently of  any  question  of  estoppel,  that  Jordan  did,  by 
his  purchase,  at  least  succeed  to  the  rights  of  Forrester  as 
against  all  parties.  Now,  if  at  the  time  of  Jordan's  pur- 
chase the  statute  of  Umitations  had  not  begun  to  run  against 
Forrester,  it  had  not  begun  to  run  as  against  Jordan.  We 
need  not  detern^ine  whether  the  statute  of  limitations  began 
to  run  when  Jordan  made  his  purchase,  as  the  action  was 
brought  within  five  years  of  that  time. 

III.  It  follows  from  what  we  have  said  that,  as  to  the  in- 
terest of  the  children  of  Barbara  Brown,  the  tax  deed  is  to  be 

^ tdeed:    ^''^^  ^  *  mortgage,  and  not  as  constituting  a 

ity^redemp^"    ^*^®  absolute.     The  question  now  arises  as  to  the 
Hon.  priority  of  lien  between  the  amount  secured  by 

the  tax  title,  and  the  amount  secured  by  the  La  Force  mort- 
gage, now  held  by  Davis.  We  have  already  said  that  For- 
rester procured  the  tax  title  to  secure  not  only  the  advances 
made  by  him  in  procuring  the  title,  but  also  the  amount  of 
his  judgment  against  Brown.  From  the  statement  of  facts, 
it  appears  that  this  judgment  was  obtained  May  29,  1867, 
after  the  conveyance  of  the  land  to  Hunter,  and  by  Hunter  to 
Cowan.     The  judgment  was  not,  therefore,  as  to  Cowan,  who 
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was  decreed  in  the  proper  action  to  be  an  innocent  purchaser, 
a  lien  upon  the  land.  But,  the  tax  sale  being  regular,  Hack- 
worth  was  in  a  position  to  acquire  an  absolute  title  as  against 
Cowan  and  La  Force,  and  Davis,  the  assignee  of  the  La  Force 
mortgage.  The  agreement  between  Brown  and  Forrester,  by 
which  this  tax  title  became  less  than  absolute,  was  beneficial 
to  all  parties  including  Davis.  If  Ilackworth  had  taken  the 
tax  deed,  or  Forrester  had  unconditionally  purchased  the  cer- 
tificate of  tax  sale,  and  taken  a  deed,  all  interest  of  Davis 
would  have  been  divested.  Davis  must  accept  the  benefits  of 
this  agreement  cum  onere^  and  cannot  be  heard  to  insist  that 
the  tax  deed  shall  not  be  held  as  security  for  the  Forrester 
judgment. 

IV.     It  is  claimed,  however,  that  no  question  of  mortgage 

or  trust  is  made  in  the  pleadings,  and  that  the  decree,  in  so 

4.  practice:      far  as  it  is  based  upon  the  existence  of  a  trustor 

sues  raised  by.    mortgage,  goes  entirely  outside  of  the  issues  in 

the  case. 

The  plaintiff's  original  petition  was  in  ejectment.  The  an- 
swer of  David  Brown  denies  the  plaintiff's  title,  and  alleges 
that  defendant  procured  Forrester  to  purchase  the  certificate 
of  Hackworth  and  take  a  tax  deed  to  himself,  which  deed  and 
title  it  was  expressly  agreed  was  to  be  taken  and  held  by 
Forrester  in  trust  for  Barbara  Brown,  and  as  security  for  the 
money  advanced  for  that  purpose,  and  compensation  for 
trouble,  until  Barbara  Brown  could  refund  the  same.  The 
answer  prays  that,  in  the  event  plaintiffs  are  adjudged  to  be 
subrogated  to  the  rights  of  Forrester,  an  accounting  may  be 
had  to  ascertain  the  amount  paid  out  by  the  said  Forrester  in 
pursuance  of  said  agreement,  to  the  end  that  the  same,  with 
interest,  may  be  paid  off  by  defendant,  or  made  a  charge  and 
lien  upon  said  lands,  and  for  other  relief  as  may  seem  equitable. 
The  answer  of  the  children  of  Barbara  Brown  adopts  the  aver- 
ments of  the  answer  of  David  Brown,  and,  in  addition  thereto, 
pleads  the  statute  of  limitations.  The  second  amendment  to  the 
petition  makes  Davis  a  party  defendant,  and  prays  as  follows: 
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"That  the  said  G.  A.  Davis  may  be  made  a  party  defendant 
to  this  proceeding,  to  the  end  that  the  rights  of  all  the  parties 
claiming  an  interest  in  or  lien  upon  said  lands  may  be  set- 
tled by  decree  herein ;  that  if,  upon  final  hearing,  plaintiffs' 
title  be  found  to  be  in  fee  simple  absolute,  then  that  they  have 
a  decree  removing  the  cloud  cast  upon  it  by  said  mortgage 
and  decree  of  said  Q.  A.  Davis,  and  canceling  the  same  and 
declaring  plaintiffs'  title  absolute.  Or  if  the  court  should 
find  that  plaintiffs'  title  is  held  by  them  in  trust  for  any  pur- 
pose, then  that  the  court  shall  declare  the  same,  and  the  ex- 
tent thereof,  and  when  thus  ascertained  shall  declare  the 
same  superior  to  the  mortgage  and  decree  of  said  defendant 
Dav\p,  and  superior  to  all  other  claims."  Upon  the  answer 
of  the  defendants,  setting  up  that  the  plaintiffs'  tax  title  was 
held  simply  in  trust,  the  cause  was  transferred  to  the  equity 
docket.  The  court  was  called  upon  to  inquire  into  and  de- 
termine whether  the  tax  title  was  held  in  trust,  and  the  na- 
ture of  the  trnst.  It  is  true  the  court  found  the  trust  to  be 
of  somewhat  different  character  from  that  alleged  in  the  an|- 
swer.  That  is,  the  court  found  the  tax  title  was  procured  to 
secure  Forrester's  judgnient,  as  well  as  the  sum  which  he 
might  pay  for  the  tax  title.  But  the  question  of  the  exist- 
ence of  a  trust  being  submitted  properly  to  the  court  for  de- 
termination, the  court  had  a  right  to  find  and  determine  its 
character  as  disclosed  by  the  evidence.  The  court  was  not 
bound,  if  it  found  a  trust  existed,  to  find  that  it  was,  in  its 
entire  scope  and  purpose,  and  the  amount  involved,  precisely 
as  charged  in  the  answer.  The  court  had  jurisdiction,  under 
the  is3a33,  and  the  relief  asked,  to  determine  whether  Forres- 
ter acquired  th3  tax  deed  under  an  agreement  making  his 
title  merely  equitable,  and,  if  so,  the  nature  of  the  agreement, 
and  the  extent  of  the  riVita  acquired"  imder  it. 

V.  The  plaintiffs  insis^  that  the  court  erred  in  allowing 
them  only  six  per  cent  interest  upon  the  taxes  which  tliey 
have  paid  upon  the  land  in  controversy.  The  decree  of  the 
court  in  this  respect,  we  think,  is  correct. 
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VI.  It  follows  from  what  we  have  said  that,  as  to  an  un- 
divided one- third  of  the  lands  covered  by  the  tax  deed,  the 
plaintiffs'  title  is  absolute.  As  to  the  remaining  undivided 
two-thirds  of  the  lands  included  in  the  tax  deed,  the  plaintiffs 
hold  the  tax  deed  as  a  mortgage,  paramount  to  the  lien  of  the 
La  Force  mortgage,  and  the  Davis  foreclosure  thereunder,  to 
secure  the  amount  of  the  two-thirds  of  the  amounts  advanced 
for  the  tax  certificate,  and  the  subsequent  payment  of  taxes. 
The  decree  is  affirmed  in  all  respects,  except  as  above  indica- 
ted. 

Hevebsed. 


Jennings  v.  Jennings. 


"6«~^|  ^-  Praotioe :  prNOiNG  of  pacts.    A  finding  of  facts  may  be  made  by  tho 

^^    ^1  court  on  its  own  motion,  and  when  so  made  has  the  same  force  and  ef- 

fect as  though  made  at  the  request  of  the  parties. 

2.  Divorce:  custody  of  child:  bes  ad  judicata.  Where  the  de- 
cree in  an  action  for  divorce  awards  the  custody  of  a  child  to  one  parent 
it  cannot  be  transferred  to  the  other  in  a'  collateral  action,  but  only  by  a 
change  in  the  decree,  obtained  by  direct  proceedings  for  that  purpose. 

Appeal  from  Davis  District  Court. 

Monday,  June  13. 

A  WBiT  of  habeas  corpus  was  sued  out  by  the  plaintiff,  a 
minor,  at  the  instance  of  Julia  Jennings,  his  mother,  to  test 
the  question  whether  he  was  illegally  restrained  by  the  de- 
fendant, his  father.  The  court  adjudged  the  said  Julia  was 
entitled  to  the  custody,  and  so  awarded.  The  defendant  ap- 
peals. 

Trirnble^  Carruthers  cfe  Trimble^  for  appellant. 
Tra/oerse^  Payne  <&  Eichelberger^  for  appellee. 
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Seevers,  J. — Julia  Jennings  and  the  defendant  were  di- 
vorced by  the  District  Court  of  Lee  county,  in  February,  1873. 
The  plaintiff  is  their  child,  and  was  then  about  eleven  months 
old;  and  the  Lee  District  Court,  at  the  time  the  decree  of  di- 
vorce was  rendered,  further  decreed  the  said  Julia  should  liave 
the  care  and  custody  of  the  plaintiff.  Since  the  plaintiff  was 
about  eighteen  months  old,  .the  defendant  has  had  the  custody 
of  the  plaintiff,  and,  upon  demand  being  made,  the  defendant 
refused  to  surrender  the  plaintiff  to  the  said  Julia. 

The  defendant  made  return  to  the  writ  in  form  of  an  an- 
swer to  the  petition  upon  which  it  was  based.  He  admitted 
the  divorce,  but  failed  to  controvert  the  fact  that  the  custody 
of  the  plaintiff  had  been  awarded  to  the  said  Julia  by  the  said 
District  Court,  and  pleaded  that  the  said  Julia  had  given  the  de- 
fendant the  care  and  custody  of  said  child,  in  1874,  and  had  then 
and  thereby  waived  and  surrendered  all  her  rights  under  the  de- 
cree; that  said  Julia  was  not  so  situated  that  she  could  prop- 
erly take  care  of  said  child,  and  that  his  best  interests  required 
he  should  remain  with  the  defendant. 

The  District  Court  made  a  special  finding  of  facts;  the  ma> 
terial  portion  thereof,  in  substance,  in  addition  to  what  has 
been  stated,  are  as  follows: 

«2.  That  the  District  Court  of  Lee  county  decreed,  at  the 
time  the  divorce  was  granted,  that  the  said  Julia  should  have 
*the  custody  and  control'  of  the  plaintiff. 

"6.  *  *  *  Tliat  the  said  Julia,  when  the  plain- 
tiff was  about  eighteen  months  old,  requested  the  defendant  to 
take  the  child  and  provide  for  him. 

'*8.  That  during  said  time  his  mother  has  frequently  vis- 
ited  him,  brought  him  presents,  and  has  not  lost  her  affection 
tor  him. 

"9.  That  the  said  Julia  is  now  as  well  able  to  take  care  of 
the  said  Augustus  as  she  was  when  the  decree  was  granted ; 
that  she  earns  considerable  money  by  her  occupation,  is  of 
good  moral  character,  and,  to  all  appearances,  a  worthy  wo- 
man. 

Vol.  LVI— 19. 
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"10.  That  the  defendant  appears  to  be  in  all  respects  a 
worthy  man;  is  a  physician  by  profession,  and  well  able  to 
take  care  of  the  said  Augustus.  I  take  pleasure  in  speaking 
of  the  fairness  and  candor  with  which  the  said  Thomas  and 
Julia  testified  in  this  case.  I  could  see  nothing  in  either  ex- 
cept an  earnest  desire  to  speak  the  truth  as  they  understood 
it. 

"11.  T  find  that  when  the  said  Julia  left  the  said  Augustus 
with  the  defendant  nothing  was  said  in  regard  to  the  length 
of  time  he  should  remain  with  his  father;  that  the  defend- 
ant supposed  that  he  was  to  remain  with  the  defendant,  and 
that  said  Julia  had  waived  all  right  to  him  ui;ider  the  decree. 
But  I  find  also  that  the  said  Julia  did  not  so  intend. 

"14.  That  she  has  not  waived  or  surrendered  said  right  to 
the  defendant.         *         *         *         *         *         *         *" 

I.  The  evidence  as  to  some  of  the  facts  found  was  con- 
flicting. Especially  is  this  so  as  to  the  pivotal  question 
whether  the  said  Julia  waived  or  surrendered  the  right  to  the 
custody  of  the  plaintiff,  by  the  decree  of  the  Lee  District 
Court.  The  evidence  on  this  point  consisted  of  the  state- 
ments of  the  dafondant  and  the  said  Julia,  and,  to  put  it 
strongly  for  tl»o  defendant,  it  may  be  said  to  have  been  in  di- 
rect conflict.  This  being  an  action  by  ordinary  proceediugs, 
or  at  law,  the  finding  has  the  force  and  effect  of  a  verdict  of 
a  jury,ai»d  this  court  is  bound  thereby.  Shaw  v,  Natchnjoey^ 
43  Iowa,  663;  Drumh  v.  Keen^  47  Id.,  436. 

Counsel  for  appellant  insist  we  are  not  bound  by  the  find- 
ing, because  the  court  was  not  requested  by  either  party  to 
1.  PRACTicB :    make  it,  as  provided  in  Code,  S  2743.     We,  how- 

flndfngof  ,  .    ,      ,  ,      V.  . 

facts.  ever,  think  the  court  may  do  this  on  its  own  mo- 

tion, and  the  effect  is  the  same  as  if  it  had  been  done  at  the 
request  of  the  parties,  or  one  of  them.  Of  necessity,  the 
court  must  find  the  facts  before  the  law  can  be  declared,  and 
it  is  immaterial  whether  the  facts  as  thus  found  are  set  out  in 
the  record  or  not.    As  a  matter  of  practice  we  think  the  bet- 
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ter  course  is  for  the  court  in  all  cases  lo  set  out  the  facts  found 
in  the  record. 

II.  The  decree  of  the  Lee  District  Court  gave  the  said 
Julia  the  custody  of  the  plaintiff.  She  has  never  waived  or 
surrendered  such  right,  and  is  as  well  able  to  take  care  of,  and 
as  much  entitled  to  the  custody  of,  the  plaintiff  as  when  it 
was  rendered.  There  is  no  escape  from  this  conclusion  un- 
der the  facts  found. 

The  result  follows  that  the  defendant  seeks  to  supersede 
the  decree  in  a  collateral  proceeding  on  the  single  claimed 
2.  DivoRCB :  ground,  to  state  it  strongly  for  the  defandant, 
cwi^r^'ad-  ^^^^  ^^^  welfare  of  the  plaintiff  requires  the  de- 
judicaia.  fendant  should  have  his  care  and  custody.  This, 
we  think,  cannot  be  done  without  overturning  well  established 
rules  that  have  been  frequently  declared  by  all  courts,without,  it 
may  be  said,  an  exception.  As  applicable  to  this  class  of  cases, 
see  Williams  v.  WilliamSj  13  Md.,  523;  Wakefield  v.  Ives^ 
35  Iowa,  238;  Hoffman  v.  Eoffrtma,  15  Ohio  St.,  427. 

The  statute  provides  the  court  may  make  "subsequent 
changes'^  in  the  decree  in  reference  to  the  custody  of  the  chil- 
dren,when  circumstances  render  them  expedient.  Code,  §  2229. 
Evidently  this  contemplates  a  proceeding  brought  for  the 
purpose  of  obtaining  a  change  in  the  decree.  In  the  absence 
of  this  being  done,  the  decree,  as  originally  entered,  must 
'  amount  to  an  adjudication. 

Affibmed. 
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BiBD  V.  Adams  et  al. 

1.  Deed:  DATB  OF  execution:  evidence  to  impeach,  a  very  strong 
presumption  exists  in  favor  of  the  correctness  of  a  deed  as  to  tie  date 
of  its  execution  recited  therein,  and  shown  by  thecertilicate  of  the  notary 
taking  the  acknowledgment.  Evidence  held  insufficient  to  overcome 
such  presumption. 

AppealjTom  the  Sv^perior  CovH  of  Cedar  Rapids. 

Monday,  June  13. 

In  November,  1877,  the  defendants,  Adams  and  McDaniel, 
recovered  a  judgment  in  the  court  below  against  one  James 
Bird.  On  the  30th  of  July,  1878,  a  transcript  of  said  judg- 
ment was  filed  in  the  oflSce  of  the  clerk  of  the  Circuit  Court 
of  Linn  county,  execution  was  issued  thereon  and  a  levy  was 
made  upon  certain  real  estate  in  the  city  of  Cedar  Rapids. 

Thereupon  the  plaintifi^,  Wm.  M.  Bird,  commenced  this  ac- 
tion in  equity  to  enjoin  the  sale  of  said  property,  claiming 
tliat  he  was  the  absolute  owner  thereof,  and  that  the  same  is 
not  liable  to  execution  as  the  property  of  James  Bird. 

The  defendants  answered,  averring  that  James  Bird  was 
the  owner  of  said  property;  that  in  October,  1878,  a  deed 
for  the  property,  made  by  James  Bird  to  the  plaintiff,  was 
filed  for  record;  that  the  deed  purports  to  have  been  made  on 
the  25th  of  September,  1877,  but  that  it  was  not  actually 
made  until  more  than  one  year  thereafter;  and  that  it  was 
without  consideration,  and  antedated  either  by  mistake  or  for 
the  fraudulent  purpose  of  cheating,  hindering,  delaying  and 
defrauding  creditors.  There  are  other  averments  in  the  an- 
swer which  are  not  necessary  to  be  stated  here.  The  prayer 
of  the  answer  was  that  the  injunction,  which  had  been  before 
gi'anted,  be  dissolved.  There  was  a  trial  by  the  court  and  a 
decree  was  entered  dissolving  the  injimction,  and  declaring 
the  judgment  to  be  a  lien  upon  the  property  superior  to  any 
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interest  held  by  the  plaintiff,  and  ordering  that  special  execu- 
tion issue  to  enforce  said  lien.     Plaintiff  appeals. 

J.  B.  Young  and  Preston  Bros.y  for  appellant. 

J.  W.  Weyand  and  RicJcel  <&  Eastman^  for  appellee. 

EoTHKOCK,  J. — The  defendants  by  their  answer  base  their 

right  to  subject  the  land  to  the  payment  of  the  judgment  up- 

1.  DBitD :  date  ^^  ^®  alleged  fact  that  the  deed  was  actually  ex- 

evidmfcoto' '  ecuted  after  the  judgment  became  a  lien,  but  was 

^  '  dated  back  to  a  time  before  the  judgment  was 
rendered.  The  deed  was  not  filed  for  record  imtil  October, 
.  1878. 

The  plaintiff  introduced  in  evidence  a  deed  from  James 
Bird,  dated  September  25,  1877,  and  acknowledged  the  same 
day,  which  conveyed  the  pi'operty  to  the  plaintiff.  It  cannot 
be  denied,  in  view  of  the  evidence  in  the  case,  under  the  issues, 
that  the  deed,  although  unrecorded,  would  convey  the  title 
to  the  plaintiff,  and  that  he  would  hold  the  property  clear 
of  the  lien  of  any  judgments  thereafter  rendered  against 
James  Bird. 

The  defendants,  in  support  of  the  allegations  of  their  an- 
swer, introduced  the  plaintiff  as  a  witness,  who  testified  that 
the  deed  was  received  by  him  in  two  or  three  days  after  its 
date.  James  Bird  also  testified  that  he  executed  the  deed  to 
the  plaintiflf  on  the  day  of  its  date,  and  sent  it  from  Chicago 
to  the  plaintiff  by  mail.  To  rebut  this  evidence,  the  defen- 
dants rely  on  the  testimony  of  a  witness  who  stated  that  at 
the  time  of  a  fair  at  Cedar  Bapids,  in  1878,  the  plaintiff  and 
James  Bird  had  a  conversation,  in  which  James  Bird  said  to 
plaintiff  that  it  was  best  to  have  a  deed,  and  an  unrecorded 
deed;  that  plaintiff  asked  James  Bird  where  he  could  get  it, 
and  that  he  replied  that  he  had  a  place  in  Chicago,  or  Xew 
York,  where  he  could  get  it.  This  witness  admitted  that  he 
was  not  on  friendly  terms  with  the  plaintiff.  Other  wit- 
nesses testified  that  James  Bird  was  not,  as  they  remembered. 
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at  Cedar  Rapids  at,  or  shortly  before,  the  date. of  the  deed,  as 
claimed  by  the  plaintiff.  Another  witness  testified  that  said 
Bird  was  at  the  fair  at  Cedar  Rapids  in  1877.  Upon  this 
evidence,  and  what  is  claimed  to  be  some  contradictory  state- 
ments by  the  plaintiff,  the  defendants  claim  that  the  decree 
of  the  court  below  should  be  sustained. 

It  appears  to  us  counsel  underestimate  the  force  and  ef- 
fect which  should  be  given  to  the  deed  itself,  and  to  the  ac- 
knowledgment thereto.  The  certificate  of  the  officer,  dated 
on  the  25th  day  of  September,  1877,  should  in  our  judgment 
be  held  to  prevail  over  all  the  oral  evidence  which  in  this 
case  impliedly  contradicts  it.  If  the  titles  to  real  estate  should 
be  allowed,  to  be  impeached,  and  the  date  of  conveyances  be 
controlled  and  changed  by  evidence  of  loose  and  random  con- 
versations between  the  parties  thereto,  the  right  of  property 
would  rest  on  a  very  insecure  and  unsafe  foundation. 

It  will  be  understood  that  we  are  determining  this  case  up- 
on a  trial  de  iiovo  on  the  issues  joined,  and  upon  the  evidence. 
Whether,  if  the  defendants  had  by  cross  bill  set  up  the  insol- 
vency of  James  Bird,  and  that  the  conveyance  was  fraudulent 
as  to  the  defendants,  and  prayed  a  cancellation  of  the  deed, 
they  would  have  been  entitled  to  a  decree  we  cannot  deter- 
mine. It  would  seem  that  as  the  debt  for  which  the  judg- 
ment was  rendered  was  contracted  after  the  conveyance  of 
the .  property,  there  would  be  a  question  as  to  defendant's 
right  to  subject  the  property  to  the  satisfaction  of  the  judg- 
ment.    But  with  this,  under  these  issues,  we  have  no  concern. 

The  plaintiff  should  have  a  decree  making  the  injunction 
perpetual,  which  at  his  election  he  can  have  in  this  court,  or 
in  the  court  below. 

Reversed. 
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Pabkbk  V.  NoERIS. 

1.  Venue:  action  in  rbplevin:  evidence.  The  exclusion  of  evidence 
offered  in  support  of  a  motion  for  change  of  venue,  and  tending  to  prove 
that  the  action  waa  not  brought  in  the  proper  county,  held  erroneous. 

Appeal  from  Pottawattamie  Circuit  Cov/rL 

Monday,  June  13. 

Action  in  replevin.  The  defendant  moved  for  a  change  of 
place  of  trial  to  Page  or  Montgomery  county,  on  the  ground 
that  the  action  should  have  been  brought  in  one  of  those 
counties  and  not  in  Pottawattamie  county,  The  court  over- 
ruled the  motion,  to  which  the  defendant  excepted.  There 
was  a  trial  by  jury  and  verdict  and  judgment  were  rendered 
for  the  plaintiff.     The  defendant  appeals. 

M.  M.  Wriglvt  and  TF.  S.  Mayne^  for  appellant. 

Dailey  c6  Bwrke^  for  appellee. 

Adams,  Ch.  J.     The  action  was  brought  against   Frank 
Bailey,  who  afterwards  died.     G.  "W.  Norris  was  substituted 
1.  veitue:  ac-  ^  ^®  administrator.    The  application  for  a  change 
pieim  fevi-     ^^  ^^  P^^®  ^^  ^^^^1  ^^^  based  upon  the  alleged 
(lencse.  ground  that  Bailey  was  a  resident  of  Page  county, 

and  that  all  the  property  taken  under  the  writ  from  his  pos- 
session was  at  the  time  of  the  commencement  of  the  action 
either  in  that  county  or  in  Montgomery  county.  The  appli- 
cation was  resisted  upon  the  ground  that  it  was  not  true  as 
claimed  that  Bailey  was  a  resident  of  Page  county,  and  not 
true  as  claimed  that  all  the  property  taken  from  his  possession 
was  at  the  time  of  the  commencement  ot  the  action  either  in 
that  county  or  Montgomery  county.  But  on  the  other  hand  it 
was  claimed  that  Bailey  was  a  resident  of  Pottawattamie  county, 
and  a  part  of  the  property  taken  from  his  possession  was  at 
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the  time  of  the  commencement  of  the  action  in  that  county. 
The  application  was  further  resisted  upon  the  ground  that 
the  plaintiff's  petition  showed  that  the  property  was  wrong- 
fully removed  from  Pottawattamie  county. 

Upon  the  hearing  upon  the  application  affidavits  were  in- 
troduced upon  both  sides,  and  witnesses  were  examined. 

It  appeared  that  a  writ  of  replevin  was  issued  to  the  sher- 
iff of  Pottawattamie  coimty.  The  property  taken  by  him 
consisted  of  a  bridle  and  a  mare.  All  the  other  property  was 
taken  in  Page  county,  and  under  a  writ  issued  to  the  sheriff 
of  Page  county.  The  defendant  contends  that  the  bridle  was 
never  in  Bailey's  possession  but  in  the  possession  of  the 
plaintiff,  and  that  while  the  mare  was  at  one  time  in  Bailey's 
possession,  it  was,  while  in  his  possession,  in  Page  county, 
and  before  it  was  taken  by  the  sheriff  of  Pottawattamie 
county  it  had  passed  out  of  Bailey's  possession  into  plain- 
tiff's possession,  and  was  in  the  plaintiff's  possession  when 
taken  under  the  writ.  The  defendant  offered  evidence  ot 
these  facts,  but  the  plaintiff  objected  and  the  court  sustained 
the  objection,  to  which  the  defendant  excepted. 

An  action  in  replevin  must  be  brought  in  the  county  where 
one  of  the  defendants  resides  or  some  portion  of  the  property 
is  situated.  Ilibhs  v.  Dunham,  54  Iowa,  559.  Section  3230  of 
the  Code,  which  provides  that  where  the  petition  shows  that 
the  property  has  been  wrongfully  removed  into  another 
county  from  the  one  in  which  the  action  is  commenced  an 
order  may  issue  and  be  served  in  any  county  where  the  prop- 
erty may  be  found,  was  not  designed  to  provide  in  what 
county  the  action  may  be  brought.  Ilibhs  v.  Dunham,  above 
cited.  To  justify  the  court  below,  then,  in  overruling  the  mo- 
tion for  change  of  place  of  trial,  it  must  have  been  found 
either  that  Bailey  was  a  resident  of  Pottawattamie  county  or 
that  some  portion  of  the  property  was  situated  in  that  county. 
The  bridle  it  appears  was  in  that  county.  But  if  the  fact  is 
as  the  defendant  claims,  that  the  bridle  was  never  in  Bailey's 
possession,  but  was  in  the  plaintiff's  possession,  it  was  not 
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the  subject  of  replevin,  and  the  taking  of  it  by  the  officer  in 
Pottawattamie  county  could  not  have  the  effect  to  give  the 
plaintiff  the  right  to  bring  the  action  in  that  county.  Nor 
could  such  right  be  acquired  by  the  taking  of  the  mare  in 
that  county,  if  at  the  time  the  action  was  commenced  it  was 
in  Page  county,  and  before,  it  was  taken  it  had  passed  into 
the  plaintiff's  possession.  It  appears  to  us  that  the  defend- 
ant was  entitled  to  show  these  facts  as  cldmed  by  him  in  re- 
gard to  the  bridle  and  the  mare.  It  is  true  the  court  may 
have  come  to  the  conclusion  that  Bailey  was  a  resident  ot 
Pottawattamie  county  and  overruled  the  motion  upon  that 
ground  alone. 

li  the  court  had  so  specially  found  we  should  not  deem  it 
our  province  to  disturb  the  finding,  because  the  evidence  is 
conflicting.  But  we  are  by  no  means  certain  that  the  ruling 
was  placed  upon  this  ground.  We  cannot  say,  therefore,  that 
the  defendant  was  not  prejudiced  by  the  exclusion  of  the  evi- 
dence in  question. 

Bevessed. 


MuDGB  V.  Agnbw. 

1.  Praotice  in  the  Supreme  Court:  abstract:  motion  to  stbikb. 
An  abstract  must  be  based  on  the  record  in  the  court  below,  and  where 
it  is  shown  that  no  evidence  was  made  of  record  in  a  cause,  what  pur- 
ports to  be  the  evidence  set  out  in  the  abstract  will  be  stricken  there- 
from  on  motion. 

Appeal  from  Mvscatvne  Circuit  Cowrt. 

Monday,  June  13. 

This  is  an  action  to  recover  damages  for  certain  alleged 
malicious  prosecutions  instituted  by  the  defendant  against 
the  plaintiflT.  There  was  a  trial  by  jury  which  resulted  in  a 
verdict  and  judgment  for  the  plaintiff.     Defendant  appeals. 
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J.  Ca/rakadden^  for  appellant. 

Cloud  (&  Clovd  and  Hoffman^  Piohler  <&  Browriy  for  ap- 
pellee. 

EoTHRooK,  J. — I.     With   the  submission   of  the  cause 

.there  was  presented  by  appellee  a  motion   to  strike  from 

1.  PRACTICE  In  appellant's   abstract   what   purports    to   be   the 

the  supreme  .  ,  .       ,  ,  i   ^i     ^    ^i 

court  tab-       evidence  m  the  cause,  upon  the  ground  that  the 

stract:  motion  '     ^  ^ 

to  strike.  record  does  not  show  that  the  same  was  pre- 
served by  bill  of  exceptions,  nor  otherwise  made  part  of 
the  record.  This  motion  is  supported  by  a  certificate  of  the 
clerk  of  the  Circuit  Court  to  the  eflfect  that  no  bill  of  excep- 
tions has  ever  been  filed.  The  appellant  resists  the  motion, 
not  by  producing  a  transcript  showing  that  the  evidence  was 
properly  made  of  record,  but  by  the  claim  that  his  abstract 
purports  to  contain  all  the  evidence,  and  that  such  statement 
in  the  abstract  is  sufficient.  The  abstract  would  be  sufficient 
if  it  were  founded  on  the  record  as  made  in  the  court  below. 
But  if  it  sets  forth  evidence  not  made  of  record  it  is  the 
right  of  the  appellee,  on  motion,  to  have  such  evidence 
stricken  from  the  abstract.  This  is  the  constant  practice  in 
this  court.     We  think  the  motion  must  be  sustained. 

II.  Exceptions  were  taken  to  certain  instructions  given 
by  the  court  to  the  jury.  As  we  have  no  evidence  in 
the  case  these  instructions  cannot  bo  properly  considered 
without  at  least  some  statement  as  to  what  facts  the  evidence 
tended  to  establish.  An  instruction  may  not  state  all  of  an 
abstract  proposition  of  law  and  yet  be  complete  as  applicable 
to  the  facts  of  the  case.  Kyaer  v.  K,  C.  St.  J.  <&  O.  B.  R. 
Co.^  ante  207.  The  instructions  complained  of  in  this  case 
are  of  this  character.  There  may  have  been  such  a  state  of 
facts  as  fully  warranted  the  giving  of  them. 

Affiembd. 
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Maelow  v.  Mablow, 

1.  Appeal :  amount  in  contboverst:  Where  a  tender  made  by  tlie  de- 
fendant reduces  the  amount  in  actual  controversy  in  an  action  to  less 
than  one  hundred  dollars,  no  appeal  will  lie  except  upon  a  question  of 
law  certified  by  the  trial  judge. 

Appeal  from  Winneshiek  Circuit  Court. 

Monday,  June  13. 

This  action  is  brought  upon  a  note  executed  bj  E.  G.  Mar- 
low and  W.  Sanford,  to  the  order  of  W.  H.  Manning,  for  the 
sum  of  $600,  due  three  months  after  date,  with  interest  at 
the  rate  of  ten  per  cent  after  maturity,  and  providing  that 
should  proceedings  be  commenced  for  its  collection  ten  per 
cent  should  be  allowed  as  attorney's  fee.  The  petition  claims 
the  sum  of  $763.51,  with  interest  at  ten  per  cent  from  Sep- 
tember 7,  1880,  and  an  attorney's  fee  of  $76.35.  The  answer 
admits  the  execution  of  the  note,  and  sets  up  certain  facts 
from  which  immunity  from  the  payment  of  an  attorney's  fee 
is  claimed,  and  alleges  that  after  the  service  of  notice  defend- 
ant paid  to  the  Sheriff  the  sum  of  $773,  and  requested  the 
sheriff  to  deliver  the  same  to  the  clerk  of  the  court  for  the  use 
of  the  plaintiff,  and  said  sum  is  now  in  the  hands  of  the  clerk, 
and  offers  plaintiff  judgment  for  said  sum  without  costs  or  at- 
torney's fees.  The  evidence  tends  to  show  that  the  plaintiff, 
who  is  the  defendant's  brother,  procured  the  note  after  it  was 
due,  and  that  he  instituted  suit  upon  it  without  demanding 
payment  or  informing  the  defendant  that  he  held  the  note, 
merely  for  the  purpose  of  subjecting  the  defendant  to  the  pay- 
ment of  attorney's  fees  and  costs.  The  evidence  shows,  and 
the  court  found,  that  the  defendant,  on  the  second  day  of  the 
September  term,  being  September  7,  1880,  paid  to  the  clerk 
on  the  demand  in  question  $765.30,*  and  $9.85  costs,  being 
the  full  amount  of  the  note  and  interest  and  costs  due  to  that 
time.     The  court  rendered  judgment  in  favor  of  plaintiff  for 
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the  amount  of  the  tender,  refused  to  allow  an  attorney's  fee, 
and  rendered  judgment  against  plaintiff  for  $21.28,  costs  ac- 
crued since  the  tender.     The  plaintitf  appeals. 

Brown  <&  Wellmgton^  for  appellant 

Z.  BulUsj  for  appellee. 

Daf  J. — The  defendant  admitted  the  execution  of  the  note, 
and  tendered  the  entire  amount  due  and  all  that  was  claimed 
thereon,  and  the  costs  accrued  up  to  the  time  of  filing  his 
answer.  The  entire  amount  in  controversy  as  shown  by  the 
pleadings  was  the  attorney's  fee,  alleged  in  the  petition  to  be 
$76.35.  The  amount  in  controversy,  as  shown  by  the  plead- 
ings, being  less  than  one  hundred  dollars,  no  appeal  lies  with- 
out a  certificate  of  the  trial  judge  that  the  cause  involves  the 
determination  of  a  question  of  law  upon  which  it  is  desirable 
to  have  the  opinion  of  the  Supreme  Court.  Code,  §  3173. 
N"o  such  certificate  haa  been  made  in  this  case.  It  fol- 
lows that  the  appeal  must  be  dismissed.  This  result  is  not 
at  all  unsatisfactory  to  us,  as  the  record  affords  abundant  evi- 
dence that  the  plaintiff*  instituted  the  suit  for  no  other  pur- 
pose than  that  of  harassing  his  brother,  and  needlessly  subject- 
i;>g  him  to  the  payment  of  attorney's  fees  and  costs. 

Appeal  dismissed. 
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In  the  Matter  of  the' Will  of  Mary  M.  Catwood. 

1.  Fraotioe  in  the  8upreme  Court:  abstract:  amendment.  An 
amendment  to  the  appellants'  abstract,  filed  by  him  without  leave  after 
the  filing  of  the  ajipellee's  argument,  will  not  be  considered. 

(  Appeal  from  Fayette  Circuit  Court. 

Monday,  June  13. 

On  November  18th,  1879,  there  was  filed  on  the  probate 
docket  of  the  Circuit  Court  of  Fayette  county  the  petition  of 
Charles,  Silas  H.  and  Judson  C.  Stevens,  asking  an  order  of 
the  court  requiring  the  clerk  to  pay  over  to  petitioners  cer- 
tain moneys  in  his  hands  as  trustee,  the  said  moneys  be- 
ing the  proceeds  of  the  sale  of  certain  property  included  in 
the  will  of  Mary  M.  Caywood,  deceased.  Afterward  How- 
ard and  Mabel  Stevens,  minors,  by  their  father,  Silas  H. 
Stevens,  filed  a  petition,  asking  an  order  directing  the  clerk 
to  pay  over  to  them  one-half  of  the  money  in  his  hands,  and 
that  he  proceed  to  collect  the  balance  due  on  a  note  in  his 
hands  and  pay  one-half  thereof  over  to  them.  Afterward  the 
petition  of  Homer  C.  Stevens,  by  his  father,  Charles  Stevens, 
was  filed,  asking  an  order  directing  the  clerk  to  pay  over  to 
him  the  remaining  one-half  of  the  money,  and  of  the  pro- 
ceeds of  a  note  in  his  hands. 

Afterward  William  Caywood  filed  a  petition  of  interven-. 
tion,  asking  an  order  upon  the  clerk  to  pay  over  to  him 
the  moneys  and  the  proceeds  of  the  notes  in  his  hands. 

The  court  dismissed  the  intervenor's  petition,  and  adjudged 
that  the  money  in  the  hands  of  the  clerk  be  paid  to  Howard 
and  Mabel  Stevens,  and  to  Homer  C.  Stevens,  each  one-third. 
The  intervenor  appeals. 

Ja/mes  Cooney  and  Hoyt  c&  Hancock^  for  appellant. 

Thompson  Bro^s  and  D.  TT.  ClementSy  for  appellees. 
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In  tlio  Matter  of  the  Will  of  Mary  M.  Caywood. 

Day,  J.     This  proceeding  involves  the  construction  of  the 

will  of  Mary  M.  Oaywood,  deceased.     The  proceeding  is  en- 

.  1.  PRACTioB     titled  in  equity.     No  errors  are  assigned.     The 

Pi^me  court:  case,  if  reviewable  here  at  all,  is  triable  de  novo. 

abstract :  rm  .    .      ^     i 

amendment  The  Original  abstract  of  appellant  does  not  pur- 
port to  contain  all  the  testimony.  Appellees  urge  this  in 
their  argument,  and  insist  that  for  this  reason,  amongst 
others,  the  judgment  must  be  affirmed.  After  the  appellees' 
argument  was  filed,  the  appellant,  without  leave  of  court, 
filed  an  amendment  to  his  abstract,  stating  that  the  abstract 
theretofore  filed  contains  all  the  evidence  received  and  offered 
in  the  cause.  The  appellees  filed  a  motion  to  strike  the 
amendment  to  the  abstract  from  the  files.  This  motion  was 
submitted  with  the  case  for  detennination.  The  motion 
must  be  sustained.  We  cannot  sanction  the  practice  of  per- 
mitting an  appellant,  after  the  appellee  has  argued  his  case, 
and  without  leave,  to  amend  his  abstract,  and  substantially 
change  the  record  upon  which  the  cause  is  submitted.  The 
abuses  which  would  attend  such  a  practice  readily  sug- 
gest themselves.  If  leave  to  amend  had  been  asked,  it  might 
have  been  -granted  upon  such  terms  as  seemed  proper  under 
the  circumstances.  In  Betts  v.  City  of  Glenwood,  52  Iowa, 
124,  we  held  that  an  amended  assignment  of  errors,  filed 
without  leave,  after  the  filing  of  the  appellees'  argument, 
could  not  be  considered.  See,  also,  Rogers  v.  Ca/rman^  54 
Iowa,  715.  The  appellant  relies  upon  Goodykoontz  v.  Ring- 
land^  52  Iowa,  732,  and  insists  that  a  statement  that  the  ab- 
stract contains  all  the  evidence  is  sufficient  although  made 
only  in  his  argument  in  reply.  It  is  apparent  from  the 
opinion  in  the  case  referred  to  that  the  attention  of  the  court 
was  not  directed  to  the  manner  of  making  the  amendment, 
but  to  its  sufficiency.  The. amendment  was  held  to  be  insuf- 
ficient. That  holding  disposed  of  the  only  question  before 
the  court.  Besides,  the  amendment  in  that  case  was  attached 
to  the  end  of  appellant's  opening  argument,  and  was  not  de- 
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ferred  until  appellee  had  filed  his  argument,  and  no  objec- 
tion was  made  to  the  time  or  manner  of  the  amendment. 

As  the  cause  is  triable  here  de  novOy  if  reviewable  at  all, 
the  striking  out  of  the  amendment  to  the  abstract  renders  an 

aflSrmance  of  the  judgment  necessary. 

Affirmed. 


Dunham,  Buckley  &  Co.  bt  al,  v.  Grebnbaum,  Schroder  & 

Co.  ET  AL. 

1.  Intervention:  GENERAL  assiqnbe:  attachment.  An  assignee  for 
the  benefit  of  creditors  may  intervene  in  an  attachment  suit  brought 
against  his  assignor  prior  to  the  assignment,  and  set  up  a  claim  against 
the  plainti^  therein  for  damages  sustained  by  his  assignor  by  reason  of 
the  wrongful  suing  out  of  the  attachment,  and  this  although  the  assignor 
has  himself  pleaded  the  same  as  a  counter  claim. 

Appeal  from  De%  Moines  District  Cov/rt. 

Monday,  June  13. 

E.  S.  Taylor  filed  a  petition  of  intervention  which  plaintiffs 
moved  to  strike.  The  motion  was  overmled,  and  from  this 
decision  plaintiffs  appeal. 

Hall  <&  EvstoUy  and  Martin^  Murphy  <&  Zynchy  for  ap- 
pellant. 

Newma/n,  <&  Blake  and  Smyth  <b  Son^  for  appellee 

Beck,  J. — I.  The  several  plaintiffs  bronght  separate  ac- 
tions by  attachment  against  Greenbanm,  Schroder  &  Co.,  and 
1.  iirrBRVEN-  ^P^^  *^®  writs  issued  therein  the  stock  of  raer- 
Sawi^^ee^f"  chandise  of  defendants  was  seized.  Gilbert,  Hedi,^ 
attachment.  ^  q^  ^  brought  an  action  against  defendants,  and 
certain  mortgagees  of  the  property  attached,  setting  up  an 
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equitable  landlord's  lien,  and  praying  for  an  injunction  to  re- 
strain the  defendants  from  removing  tlie  goods  attached  in 
the  actions.  The  plaintiflfe  filed  a  bill  in  chancery  against  all 
persons  known  to  have  an  interest  in  the  attached  property, 
praying  the  appointment  of  a  receiver  and  alleging  that  the 
mortgages  are  fraudulent  and  void.  Upon  the  filing  of  this 
bill  the  court  appointed  a  provisional  receiver  and  fixed  a  day 
for  hearing  the  application  for  the  appointment  of  a  receiver. 
On  the  same  day  defendants  made  a  general  assignment  of 
their  property  to  E.  S.  Taylor,  who  was  not  made  a  party  to 
the  chancery  proceeding  just  mentioned,  as  the  assignment 
was  not  known  to  the  plaintiff^s  therein  when  their  bill  was 
filed.  All  of  the  separate  actions  we  have  mentioned  were 
brought  in  the  Circuit  Court.  On  the  day  the  application 
for  the  appointment  of  a  receiver  was  set  for  hearing,  all  of 
the  cases  were  taken  upon  a  change  of  venue  to  the  District 
Court  upon  the  application  of  Greenbaum,  Schroder  &  Co. 
Thereupon,  all  the  cases,  together  with  the  proceedings  in 
the  assignment,  were  consolidated  as  one  case,  and  the  as- 
signee, Taylor,  was  appointed  receiver,  with  power  to  sell  the 
goods  in  the  usual  course  of  business.  Greenbaum,  Schroder 
&  Co.  then  filed  answers  in  the  actions  in  attachment,  admit- 
ting the  causes  of  action,  but  setting  up  counter-claims  up- 
on the  attachment  bonds  for  the  wrongful  suing  out  of  the 
attachments.  Subsequently  Taylor,  as  assignee  of  Green- 
baum, Schroder  &  Co.,  filed  a  petition  of  intervention  in  each 
of  the  attachment  suits,  claiming  to  recover  upon  the  respec- 
tive attachment  bonds  for  the  wrongful  suing  out  of  the 
writs,  alleging  that;  the  respective  claims  upon  the  bonds  were 
transferred  to  him  by  the  general  assignment.  His  claims 
for  damages  are  the  same  as  those  set  up  in  the  counter- 
claims of  GreenbijRtm,  Schroder  &  Co.  The  plaintiffs  in  the 
attachment  actions  moved  to  strike  the  petition  of  interven- 
tion, on  the  groimd  that  the  intervener  is  not  entitled  to  the 
remedy  which  he  attempts  to  pursue  by  intervention.  The 
motion  was  overruled,  and  from  this  decision  of  the  District 
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Court  plaintiffs  appeal.     The  only  question  in  the  case  in- 
volves an  inquiry  into  the  correctness  of  this  decision. 

The  facts  are  intricate,  and  confusion  naturally  arises  in 
the  mind  when  an  attempt  is  made  to  contemplate  all  in 
one  view  in  order  to  determine  the  rights  of  the  respec- 
tive parties.  If  we  first  determine  what  rights  the  re- 
spective parties  set  up  and  what  the  law  secures  to  each,  the 
ease  becomes  simple,  and  no  confusion  results  on  account  of 
the  conflicting  claims  of  the  several  parties  to  the  numerous 
suits  consolidated  as  one.  We  wjjil  proceed  in  this  manner 
to  the  consideration  of  the  case. 

11.  The  defendani»  in  the  attachment  suits  and  the  inter- 
▼enor,  allege  that  the  attadiments  were  wrongfally  sued  out 
and  that  defendants  sustained  great  damage  thereby.  For 
such  an  injury  the  law  gives  the  defendants  a  remedy  which 
they  may  pursue  by  counter-claims  in  the  respective  attach- 
ment suits.  The  claims  for  damages  are  made,  and,  as  at  this 
stage  of  the  proceedings  no  inquiry  can  be  made  into  their 
rights  to  recover  thereon,  they  must  now  be  regarded  as  valid 
claims,  and  the  rights  of  the  parties  must  be  considered  as 
they  would  be  regarded  were  it  admitted  that  defendants  are 
entitled  to  recover  upon  the  claims  in  proper  proceedings. 

These  claims  in  the  hands  of  defendants  arei  transferable 
under  our  statute,  aad  it  is  conceded  by  counsel  for  plaintiffs, 
as  we  understand  their  arguments,  that  the  claims  passed  to 
the  assignee  under  the  general  assignment.  This  is  the  point 
di  the  case  whereon  its  decision  turns.  Now,  how  may  the 
assignee  enforce  these  claims  under  the  peculiar  facts  of  the 
case,  and  what  remedy  shall  he  pursued 

The  detendants,  in  their  counter  <5laims,  insist  that  they  are 
entitled  to  recover  damages  thereon.  As  we  have  seen,  the 
claims  are  tran^erred  to  the  assignee.  It  is  very  plain  that 
if  the  daiiBS  in  iihe  hands  of  the  assignee  may  be  enforced  in 
the  attadiment  actions,  thereby  the  plaintiffs'  judgments 
will  be  whoBy  defeat^,  or  reduced  in  part,  or  judgments  for 
damages  may  be  recovered  against  the  plaintiffs;  in  either 
Vol.  LVI— 20. 
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case  the  benefits  ought  to  go  to  the  estate  held  by  the  assignee. 
Tlie  assignee  is  entitled  to  the  same  rights  and  remedies  for 
the  enforcement  of  these  claims  as  were  held  before  the  assign- 
ment by  the  defendants.  He  has  an  interest  in  the  matters 
in  litigation  involving  these  claims,  which  is  adverse  to  lx)th 
plaintiffs  and  defendants.  Under  Code,  section  2683,  he  has 
clearly  a  right  to  intervene  in  the  action  and  set  np  the  claims 
against  plaintiffs.  If  the  claims  be  established  to  any  extent, 
the  estate  which  he  represents  will  be  benefitted  thereby.  If 
there  shall  be  judgments  against  plaintiffs  for  sums  greater 
than  the  amounts  of  the  debts  of  defendants,  the  estate  will  be 
entitled  to  the  proceeds  gained  therefrom. 

The  defendants  may  not  be  entitled  to  recover  upon  the 
counter-claims  for  the  reason  that  they  were  transferred  by 
the  assignment  to  the  assignee.  But  the  question  involving 
their  rights  to  recover  thereon  is  involved  in  their  counter- 
claims, which  are  prosecuted  by  them  in  the  attachment  suits. 
The  assi^ee  insists  that  the  claims  for  damages  were  trans- 
ferred to  hivpL  by  the  general  assignment.  Questions  may 
arise  involving  the  rights  of  either  plaintiffs  or  defendants  to 
insist  that  their  claims  for  damages  and  the  debts  of  defend- 
ants should  be  set  off,  the  one  class  of  indebtedness  against 
the  other.  But  be  this  as  it  may,  there  can  be  no  doubt  that 
the  assignee  has  an  interest  in  the  counter-claims.  The 
statute  above  cited  authorizes  him  to  intervene  in  the  actions 
to  the  end  that  this  interest  may  be  protected. 

III.  Counsel  for  plaintiffs  iEirgue  that  the  assignee  cannot 
be  substituted  in  the  actions  so  as  to  take  the  place  of  the  de- 
fendants. This  position  is  probably  correct;  but  we  do  not 
discover  that  it  has  any  bearings  adverse  to  the  assignee's 
right  to  intervene. 

The  counsel  for  plaintiffs  admit  that  the  assignee  may  pros- 
ecute an  original  suit  to-  recover  damages  for  the  wrongful 
issuing  of  the  writs  of  attachment.  In  such  a  suit  they  in- 
sist that  the  defendants  thereon  may  plead  counter-claims. 
This  position  may  be  admitted.    But  they  further  insist  that 
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if  the  assignee  be  pennitted  to  intervene,  the  same  parties 
against  whom  the  action  should  be  brought  could  set  up  no 
counter-claims  against  the  ihtervenor's  claim.  It  may  be 
true  that  these  parties  could  not  plead  a  defense  to  the  inter- 
venor's  claim  in  the  form  of  a  counter-claim.  But  it  is  very 
plain  that  they  have  the  right  to  set  up  the  same  defenses  to 
the  interve^or's  claim  that  they  could  have  urged  against  the 
defendants,  had  no  assignment  been  made.  The  defendants' 
claims  for  damages,  had  there  been  no  assignment,  could  have 
been  set  up  as  counter-claims  iigainst  plaintiflfe'  causes  of  ac- 
tion. One  class  of  claims  may  be  set  up  against  another.  It 
depends  upon  which  party  is  the  plaintiff,  in  order  to  deter- 
mine that  the  claims  set  up  shall  be  called  counter-claims. 
The  rights  of  the  parties  are  not  affected  by  the  circumstances 
of  their  being  plaintiffs  or  defendants,  nor  by  the  name  given 
to  the  particular  form  of  remedy  which,  on  account  of  such 
circumstances,  they  may  be  required  to  pursue. 

Counsel  for  plaintiffs  speak  of  the  assignee's  claim  made  in 
his  petition  of  intervention  as  a  counter-claim,  and  insist  that 
he  cannot  plead  a  counter-claim  as  a  defense.  We  think  the 
intervenor  does  not  so  plead  his  claim.  The  abstract,  with- 
out reciting  the  pleading,  shows  that  the  petition  of  inter- 
vention alleges  that  the  assignee  has  become  entitled  to  re- 
cover the  damages  sustained  by  the  wrongful  issuing  of  the 
attachments,  and  asks  judgment  therefor.  It  is  not  stated 
that  the  damages  are  pleaded  as  a  counter-claim. 

We  reach  the  conclusion  that  the  District  Court  rightly 
overruled  plaintiffs'  motion  to  strike  out  the  petition  of  inter- 
vention. 

AVFIBMED. 
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Aegall  KT  AL.  V.  PuOH. 

1.  Praotioe:  continuance:  diuoence.    An  application  for  a  continu-> 

ance  to  procure  testimony  held  to  have  been  correctly  overruled  for  want 
of  a  sufficient  showinfir  of  diligence. 

2.  Praotioe  in  the  Snpreme  Ckmrt :  trial  db  novo.  To  authorize  the 

trial  de  novo  of  an  equity  case  by  the  Supreme  Court  all  the  evidence 
offered,  as  well  as  introduced,  on  the  trial  below  must  be  before  the 
court,  and  must  have  been  certified  by  the  jud^  at  the  trial  term. 

8. : .    An  equity  case  not  triable  de  novo  can  be  reviewed  only 

on  errors  assigned,  and  as  to  questions  ndsed  in  the  trial  couit. 

Appeal  from  Harrieon  Circuit  Court. 

Monday,  June  13. 

Action  in  chancery  to  qniet  the  title  to  certain  land. 
Appellant  was,  with  others,  made  a  defendant  and  the  peti- 
tion  alleges  that  fie  claims  some  interest  and  title  in  and  to 
the  proi>erty  adverse  to  the  title  of  plaintiflfe.  The  relief 
prayed  for  in  the  petition  is  that  plaintiff's  title  be  established 
and  declared  to  be  paramount  to  the  claims  of  defendant; 
general  relief  is  also  songht  in  the  petition.  A  decree  was 
rendered  for  plaintiffs  npon  a  trial  on  the  merits;  defendant 
appeals. 

Srrdth  c&  Clyde,  for  appellant. 

Bamhart  cfe  Cadwell,  for  appellees. 

Beok,  J. — I.  The  petition  was  filed  on  the  9th  day  of 
February,  1880,  and  service  by  publication  was  made  upon 
defendant.  At  the  appearance  term,  in  March  following, 
defendant  filed  his  answer  denying  that  plaintiffs  are  the  un- 
qualified owners  of  the  land,  and  averring  that  their  grantee 
executed  to  defendant  a  mortgage  thereon  to  secure  a  prom- 
issory  note  by  him  executed  to  defendant,  which  is  due  and 
remains  unpaid  and  is  fitill  his  property.     It  is  shown  that 
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the  mortgage  was  duly  recorded.  Defendant  alleges  that 
whatever  interest  or  estate  the  plaintiflfe  have  in  the  land  is 
subject  to  his  mortgage,  and  asks  that  a  decree  be  entered  so 
declaring.  The  plaintiffs  by  a  reply  denied  the  allegations 
of  defendant's  answer.  The  court  ordered  the  cause  to  be 
tried  at  the  next  term  npon  deposition,  fixing  the  time  within 
which  each  party  should  take  proofs.  About  the  expiration 
of  the  time  wherein  defendant  was  required  to  take  deposi- 
tions, he  applied  to  the  judge  of  the  court  at  chambers  for  an 
extension  thereof,  which  was  refused  npon  the  ground  that 
the  judge  in  vacation  had  no  authority  to  extend  the  time. 
This  action  of  the  judge  was  not  made  the  ground  Of  an  ex- 
ception.    It  cannot,  therefore,  be  reviewed  upon  this  appeal. 

II.  At  the  next  term  the  defendant's  attorney  made  an  ap- 
.plication  for  a  continuance  on  the  ground  of  the  absence  of 

1.  pRAcnoB:  the  testimony  of  his  client,  which  was,  we  think, 
diligence.    '  correctly  overruled.     The  application  failed   to 

show  the  exercise  of  due  diligence  to  procure  the  testimony 
of  the  defendant  It  is  shown  that  he  is  a  resident  of  Cali- 
fomia  and  that  his  attorney  for  more  than  two  months  be- 
fore the  term  was  in  communication  with  him.  Yet  it  id 
not  shown  that  during  the  time  any  steps  were  taken  to  se- 
cure his  testimony.  Surely  it  cannot  be  denied  that  inac^ 
tion  for  so  long  a  time  shows  want  of  the  diligence  required 
by  the  law.  The  motion,  in  our  opinion,  was  rightly  over- 
ruled. 

III.  The  plaintiff  filed  an  amended  abstract  denying  that 
the  record  of  the  court  below  shows  that  all  the  evidence 

2.  PBAOMcjs  offered  upon  the  trial  is  preserved  by  proper  cer- 
prenie^uit:  ficate.    We  have  held  that  to  authorize  a  trial  dd 

trifti  de  novo. 

novo  in  this  court  the  evidence  offered,  as  well  as 
that  admitted,  mnst  be  before  us.  Taylor  dh  Co,  v.  Kier^  54 
Iowa,  645. 

The  record  before  us  shows  that  at  the  term  following  the 
one  at  which  the  case  was  tried  the  judge  made  and  filed  a 
certificate   showing  all  the  evidence  offered  and  admitted. 


810  SUPREME  COURT  OF  IOWA, 

Argall  y.  Pugh. 

But  this  certifioate  was  not  made  in  time.  We  have  held 
that  a  certificate  made  at  the  term  next  after  the  trial  does 
not  comply  with  the  statute.     Cornell  v.  Cornell^  64  Iowa, 


IV.  The  defendant  insists  that  the  petition  should  have 
been  dismissed  as  to  him,  for  the  reason  that  an  action  to 
a.  — : .  quiet  title  cannot  be  maintained  against  one  hold- 
ing a  mortgage  lien  upon  the  land.  The  question  of  law  here 
presented  we  cannot  decide,  for  the  reason  that  it  was  not 
raised  in  the  court  below.  No  objection  upon  this  ground 
was  urged  there;  indeed  the  defendant  in  his  answer  seems 
to  concede  that  the  existence  and  validity  of  the  mortgage 
was  properly  involved  in  the  action,  for  in  his  answer  he  prays 
that  it  may  be  established  as  paramount  to  plaintiff 's  title. 
We  cannot  consider  the  objection  for  the  reason  that  it  was 
first  made  in  this  court.  See  Schmeltz  v.  Sohmeltz,  52  Iowa, 
612,  and  cases  referred  to  therein. 

V.  For  another  reason  we  cannot  consider  this  motion. 
While  the  case  is  not  triable  de  novo  here,  it  may  be  tried 
upon  errors  assigned.  Schmeltz  v.  Schmeltz^  supra.  The 
defendant  has  assigned  certain  errors,  but  none  of  them  cover 
this  point.  We  cannot  consider  questions  not  raised  by  the 
assignment  of  errors.  Code,  §  3207;  see,  also,  cases  cited 
under  this  section  in  Miller's  Code. 

The  foregoing  decision  disposes  of  all  points  and  objections 
raised  in  the  argument  by  defendant's  counseL  We  cannot 
disturb  the  decree  of  the  court  below.  In  view  of  the  dis- 
position we  make  of  the  case,  it  becomes  unnecessary  to  pass 
upon  a  motion  made  by  plaintiff  to  strike  defendant's  amen- 
ded abstract 
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!•  Praotioe;  kind  of  pbogbbdinqs:  demurrer.  The  fact  that  a  peti- 
tion to  secore  a  modification  of  an  order  made  in  a  probate  proceeding 
is  entitled  in  equity,  is  not  ground  for  demurrer. 

2.  ■  ;  PROBATE  court:  powers  of.  The  probate  court  has  the  power 
to  modify  orders  previously  made  by  it,  on  a  proper  showing  therefor. 

Appeal  from  Lmri  Circuit  Cowrt. 

Tuesday,  Junb  14. 

It  is  averred  in  the  petition  that  the  plaintiff  is  the  widow 
of  James  Ashlock,  deceased,  and  that  th^  defendants  are  his 
heirs  and  devisees  under  his  will;  that  said  will  was  ad- 
mitted to  probate  in  1877,  and  that  by  the  provisions  there- 
of there  was  bequeathed  to  the  plaintiff  a  proper  allowance 
for  her  maintenance  during  her  life;  that  in  June,  1878, 
the  proper  application  having  been  made  therefor,  the  court 
made  an  order  granting  the  plaintiff  the  sum  of  $500  of  the 
moneys  belonging  to  said  estate,  <*to  be  invested  in  the  pur- 
chase of  an  annuity,  properly  secured  by  mortgage  in  equal 
security.''  That  plaintiff  finds  it  "  very  inconvenient,  if  not 
impracticable,  to  make  an  advatageous  investment  of  said  sum 
of  $500  in  an  annuity,  and  that  defendants,  without  any  reason 
therefor,  claim  to  have  a  contingent  interest  in  said  money. 

The  prayer  of  the  petition,  which  is  entitled  in  equity,  is 
that  the  order  of  the  court  may  be  so  modified  that  plaintiff 
may  have  absolute  control  of  the  money  allowed  to  her,  and 
that  an  order  be  made  declaring  that  said  defendants  have  no 
contingent  interest  therein. 

There  was  a  demurrer  to  the  petition,  upon  the  ground 
that  the  Circuit  Court,  as  a  court  of  equity,  has  no  jurisdic- 
tion to  modify  or  change  an  order  made  by  the  Circuit  Court 
as  a  court  of  probate;  that  the  Circuit  Court  as  a  court  of 
probate  has  exclusive  jurisdiction  of  probate  matters.  There 
was  also  the  further  ground  of  demurrer  that  the  facts  stated 
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in  the  petition  do  not  entitle  the  plaintiff  to  the  relief  de- 
manded. 

The  demurrer  was  overruled.  The  defendants  refused  to 
further  plead,  and  a  decree  was  entered  ill  substantial  accord 
with  the  prayer  of  the  petition.     Defendants  appeal. 

J.  (7.  DavtSy  for  appellants. 
J.  B.  Youngy  for  appellee. 

RoTHBOOK,  J. — I.     The  Circuit  Court  has  exclusive  juris- 
diction of  the  probate  of  wills  and  the  settlement  of  estates. 
1.  pRAcncB :   Code,  §  2312.     It  idso  has  general  original  jur- 
©eedingB:^-   isdiction  in  all  civil  cases.     The  subject-matter 
murrer.  ^^  ^j^^^  proceeding  should  have  been  entitled  as  in 

probate,  and  not  as  an  original  action  in  equity.  It  was  a 
matter  pertaining  to  the  settlement  of  an  estate,  and  the  relief 
sought  was  a  modification  of  an  order  in  probate.  But,  by 
section  2519,  it  is  provided  that  an  error  as  to  the  kind  of 
proceedings  adopted  in  the  action  is  waived  by  a  failure  to 
move  for  its  cori-ection  at  the  proper  time.  An  error  in  the 
kind  of  proceedings  adopted  is  not  ground  for  demurrer- 
The  cause  should  be  transferred  to  the  proper  docket  on  mo- 
tion.    Gonynghanh  v.  Smithy  16  Iowa,  471;  Tnierv.  Lytle^ 

20  Id.,  aoi. 

II.  It  is  urged  that  the  facts  stated  in  the  petition  do  not 
entitle  the  plaintiff  to  the  relief  demanded.  It  seems  to  us 
2. :  pro-  that  the  Circuit  Court,  having  all  parties  in  inter- 
powers  of.*  est  before  it,  may  modify  probate  orders  upon 
proper  showing  being  made  therefor,  and  that  the  allegation 
of  the  inconvenience  and  impracticability  of  making  an  invest- 
i^ent  of  the  money  in  question  in  an  annuity  was  sufficient 
cause  for  moditying  the  previous  order  of  the  court,  so  as  to 
make  the  fund  available  for  the  purpose  to  which  it  was  de^ 
voted  under  the  will. 

In  our  opinion  the  demurrer  was  properly  overruled. 

Affirmed. 
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1.  Administrator :  obdeb  of  disohaboe:  whbn  gonclusiye.  Where 
a  final  order  discharging  administrators  is  based  upon  the  receipts  of 
dittribntees  fn  the  amoimts  found  due  them,  respectively,  on  final  ac- 
counting, and  no  application  to  set  afiide  such  order  is  made  within  three 
months,  it  becomes  condasiye  as  to  the  distributees,  although  they  are 
plaintiffs  in  an  action  pending  at  the  time  of  settlement  against  the  ad- 
mini8traj<mr  and  their  bondsmen. 

Apjpeal  from  Bitchavuin  Circuit  Gowti. 

Tuesday,  June  14. 

The  plaintiff  is  the  assignee  of  one  Ingsby  MoKinny  and 
Nancy  Niedy,  two  of  the  fonr  heirs  of  Elzy  "Wilson,  deceased. 
As  snch  assignee  he  is  the  owner  of  an  undivided  half  of  the 
estate.  The  defendants  Miller  and  Wilson  are  administrators 
of  the  estate.  The  other  defendants  are  their  bondsmen. 
The  plaintiff  brings  this  action  to  recover  of  them  the  amount 
of  distributive  shares  to  which  his  assigncnrs  became  entitled 
as  heirs.  There  was  a  trial  by  the  court,  and  a  finding  that 
the  administrators  had  been  filially  discharged.  Judgment  was 
accordingly  entered  for  the  defendants.  The  plaintiff  ap^ 
peals. 

James  E.  Jewellj  for  appellant 

Lake  db  Harmonj  for  appellees. 

Adams,  Ch.  J. — ^The  entry  of  discharge  was  made  on  the 
27th  day  of  May,  1879,  and  is  in  these  words:  <^  Upon  exam- 
1.  ADMnrifl-  ination  of  final  report  of  E.  Miller^  administrator, 
u^ofdis-^''  and  it  appearing  that  notice  of  said  fluid  accoimt 
co^iive.^''  has  been  given  by  publication,  proof  of  which  is 
filed  herein,  and  it  appearing  that  the  estate  has  been  fully 
settled,  and  all  the  property  accounted  for,  the  report  is  ap^ 
proved,  and  the  administrator  discharged,  and  the  sureties 
rdeaeed  aznl  the  estate  dosed." 
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The  finding  in  the  case  at  bar  was  made,  and  judg- 
ment was  rendered  thereon,  about  nine  months  after  the  or- 
der of  discharge  was  made  and  entered  in  the  Probate  Court. 
Section  2475  of  the  Code  provides  that  "  any  person  interested 
in  the  estate  may  attend  upon  the  settlement  of  accounts  by 
the  executor  and  contest  the  same.  Accounts  settled  in  the 
absence  of  Any  person  adversely  interested  and  without  notice 
to  him  may  be  opened  within  three  months,  upon  his  appli- 
cation." The  court  found  that  the  order  of  discharge  had  not 
been  impeached  or  set  aside  and  that  the  same  had  become  an 
adjudication;  that  the  administrator  had  fully  accounted  and 
had  discharged  all  the  duties  for  which  he  or  his  sureties  be- 
came bound. 

It  appears,  however,  that  this  action  was  brought  against 
the  administrators  and  their  bondsmen  before  the  order  of 
discharge  was  made.  The  plaintiff  claims  that  he  is  not, 
therefore,  bound  thereby. 

That  it  was  the  duty  of  the  administrators  to  file  their  re- 
port, notwithstanding  the  action  against  them  and  their 
bondsmen,  there  can  be  no  doubt.  That  it  was  the  duty  of 
the  court,  sitting  as  a  court  of  ♦probate,  to  receive  the  report, 
make  a  final  settlement,  and  upon  all  the  property  being  ac- 
counted for  to  make  an  order  of  discharge,  seems  equally 
clear.  Whether  such  order  when  made  could  be  deemed  to 
have  any  validity  as  against  the  plaintiff  is  the  question  which 
he  presents  for  determination.  In  support  of  the  proposition 
that  it  has  not,  he  cites  and  relies  upon  Cla/rh  v.  CresSj  20 
Iowa,  60. 

In  respect  to  that  case  it  may  be  said  that  it  does  not  dis- 
tinctly appear  that  there  was  a  final  settlement  and  discharge. 
But  conceding  that  there  was,  and  that  the  true  rule  is  that 
a  discharge,  though  fairly  obtained  and  not  opened  within 
the  time  allowed,  will  not  ordinarily  protect  the  adminis- 
trator against  further  proceedings  in  an  action  commenced 
upon  his  bond,  yet  it  appears  to  us  that  the  final  settlement 
and  order  of  discharge  may  be  made  under  such  circumstances 
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that  the  plaintiff  in  an  action  upon  the  bond  should  be  held 
to  be  concluded. 

The  abstract  in  the  case  before  us  does  not  purport  to  con- 
,  tain  all  the  evidence.  But  from  what  evidence  is  set  out  we 
understand  the  facts  to  be  that  the  plaintiff  appeared  in  the 
Probate  Court  and  contested  the  administrators'  account  for  a 
while,  but  finally  withdrew  his  opposition;  that  a  certain 
amount  was  found  due  from  the  administrators,  which  they 
paid,  and  which  was  distributed.  The  plaintiff  was  at  that 
time  the  assignee  of  Ingsby  McKenny,  and  it  appears  to  us 
that  the  evidence  tends  to  show  that  he  received,  and  re- 
ceipted for,  such  an  amount  as  was  determined  to  be  his  as- 
signor's distributive  share.  Nancy  Niedy  also,  it  appears  to 
us,  received  and  receipted  for  a  certain  amount.  It  is  possi- 
ble  that  we  misinterpret  this  evidence.  We  do  not  care  to 
go  into  a  critical  examination  of  it,  for  we  do  not  base  any 
determination  upon  it. 

Every  reasonable  presumption  is  to  be  entertained  in  favor 
of  the  ruling  below.  If  the  order  of  discharge  was  based  up- 
on the  receipts  of  the  distributees  or  their  assignee,  given  for 
the  amount  found  due  them  respectively  upon  the  final  ac- 
counting, and  no  application  was  made  to  set  aside  the  order 
of  discharge  within  the  time  allowed,  it  appears  to  us  that 
.  the  persons  so  receipting  must  be  deemed  to  have  acquiesced 
in  the  final  settlement  and  order  of  discharge,  and  to  have  be- 
come concluded  thereby. 

We  are  inclined  to  think  that  the  facts  supposed  are  true, 
but  it  is  not  necessary  for  us  to  demonstrate  that  they  are 
proven.  If  the  order  of  discharge  might  have  been  made 
imder  such  circumstances  as  to  conclude  the  plaintiff,  we  may 
presume,  as  we  have  not  all  the  evidence  before  us,  that  it 
was  made  under  such  circumstances,  and  that  it  was  so  shown 
to  the  court  below. 


516  STJPKEME  COURT  OF  IOWA, 

Tuttto  T.  aioty  county. 

16   8161 

86     77 

.%   31«'  TUTTLB  T.   StOBT   OoUNTY  ET  AJU 

\0i   7-ltf, 

l()3    486 

1.  Praotioe  In  the  Supreme  Court:  abstract:  cbrtipicatb  of 

EYiDBNCic.  A  certificate  of  tha  trial  judge  that  the  record  in  a  case  con- 
tained all  the  evidence  *'  adduced  **  on  the  trial  was  held  insoffident  to 
authorize  a  trial  de  novo,  on  appeal,  where  the  abstract  showed  that  evi- 
dence offered  and  r^'ected  was  not  contained  therein. 

AppMl  from  Story  Diitrict  Court. 

TussDAY,  June  14. 

J.  B.  Eandall  constructed  a  court  house  for  the  defendant, 
Story  County,  for  the  agreed  price  of  $39,500.  The  plaintiff 
furnished  stone  window  caps  for  this  building,  under  a  con- 
tract with  EandalL  On  the  22d  day  of  November,  1876, 
there  was  due  plaintiff  from  Bandall  on  said  contract  $500. 
On  that  day  Bandall  executed  and  delivered  to  plaintiff  a 
paper  of  which  a  copy  is  as  follows: 

"Office  of  J.  B.  Randall,  ) 

OONTRAOTOK  AND  BUILDEB,         V 

Omaha,  Neb.,  Nov.  22d,  1876. ) 
"J.  R.  Hats,  Esq.,  Auditor  Story  County:  Please  retain 
from  amount  due  me  on  final  settlement  of  court  house.con- 
tract  the  sum  of  $500,  and  pay  the  same  to  the  order  of 
Martin  Tuttle.    Very  respectfully. 

**  J.  B.  Randall,  contractor  and  builder." 

This  action  is  brought  in  equity,  upon  this  paper,  against 
the  defendant,  Story  county.  It  is  claimed  that  it  operated  aa 
au  equitable  assignment  to  the  plaintiff  of  $500  of  the  sum 
due  the  plaintiff  from  the  county.  The  court  found  for  the 
plaintifil    The  defendant.  Story  county,  appeals. 

jP.  i>.  I%om^ony  for  the  appellant 

Jolm  S.  Drahelley  for  the  appellee. 
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Day,  J.  The  action  is  an  equitable  one,  and  is  presented 
here,  without  assignment  of  errors,  for  trial  de  novo.  The 
appellee  insists  that  the  judgment  must  be  affirmed  because 
the  certificate  of  the  trial  judge  does  not  show  that  the  record 
contains  all  the  evidence  o&red  at  the  trial.  The  certificate 
of  the  judge  is  as  follows:  "  I  hereby  certify  that  the  above 
and  foregoing  with  the  exhibits  therein  referred  to  is  all  the 
evidence,  objections,  rulings  of  the  court  and  exceptions 
thereto  adduced  on  the  trial  of  the  above  entitled  cause." 

In  Taylor  <&  Co.  v.  Kier^  54  Iowa,  645,  it  was  held  that 
1^  certificate  of  the  judge  to  the  testimony  that  it  constituted 
all  the  evidence  intToduced  was  not  a  compliance  with  sec- 
tion 2742,  Miller's  Code,  and  did  not  authorize  a  review  of 
the  case.  In  the  certificate  now  in  question  the  word  ad- 
duced  is  employed.  Adduce  means  to  bring  forward,  pre- 
sent, offer  or  introduce.  Now  whilst  one  of  the  meanings  of 
the  word  adduce  is  the  same  as  the  word  employed  in  the 
statute,  another  of  its  meanings  is  the  same  as  the  word  held 
insufficient  in  Taylor  dk  Co.  v.  Kier.  The  word  adduced 
may  mean  either  ofiered  or  introduced.  But  the  abstract  of 
the  appellant  shows  that  in  several  instances  evidence  was 
ofFered  which  was  excluded,  and  is  not  shown  in  the  abstract. 
The  abstract  itself^  therefore,  contains  internal  evidence  that 
the  certificate  of  the  judge  could  not  have  used  the  word  ad- 
duced ia  the  sense  of  ofiered.  The  case  is  not  in  a  condition 
to  be  feried  d^  novo^  and  it  must,  therefore,  be 

AVFIKMED. 
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Froska  V.  McCormick. 


PbOSKA  V.  MoCoRMIOK. 


^  ^  1-  Action:  tihb  of  coxmencembnt:  seryice  of  notice.    It  is  only 

tl2i  682  for  the  parposes  of  the  statute  of  limitatioiis  that  the  delivery  of  an  orig^ 

Jj^^l  ^  inal  notioe  to  the  sheriff  for  service  constitutes  the  commencement  of  an 

121  698  action;  for  all  other  purposes  the  commencement  of  the  action  dates 

^6    3ia  from  the  actual  service  of  the  notice. 


Appeal  from  Chickasa/w  Circuit  Cov/rt. 

Tuesday,  June  14. 

This  action  was  brought  upon  a  written  instrument  of  which 

the  following  is  a  copy: 

"  Septembeb  8th,  1879. 
"We  are  hereby  bound  in  the  penal  sum  of  $270.00  to  make 
John  Proska's  McCormick  Binder  do  good  work  at  any 
time  he  will  give  our  agent  notice  during  the  harvest  of  1880. 
The  aforesaid  sum  to  be  paid  by  refunding  to  the  said  Proska 
his  promissory  notes  for  that  amount,  made  by  him  to  us  this 
day.  In  consideration  of  said  refunding  he  is  to  return  to  us 
the  daid  binder,  and  if  suit  be  not  begun  on  this  contract  by 
October  1st.,  1880,  its  conditions  are  thereby  acknowledged 
fulfilled.  0.  H.  &  L.  J.  MoCoBMioK, 

per  J.  F.  WooLSET.'* 

It  is  averred  in  the  petition  that  the  machine  did  not  work 
well,  and  that  the  defendants^  agent,  upon  notice  givmi,  un- 
dertook to  make  it  do  good  work,  and  failed  to  do  so,  and 
that  by  reason  of  such  failure  the  plaintiff  tendered  the  ma- 
chine to  the  defendants,  and  demanded  his  notes,  which  they 
refused  to  deliver  to  him.  Judgment  was  demanded  for  $270 
and  costs. 

Among  other  defenses,  the  defendants  averred  that  by  the 
terms  of  said  contract  it  was  provided  that  if  suit  was  not 
brought  thereon  by  October  1, 1880,  the  contract  was  to  be 
regarded  as  Mfilled,  and  that  no  notice  of  the  bringing  of  the 
action  was  served  upon  defendants  until  October  8, 1880. 
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Tliere  was  a  trial  by  jury.  Pending  the  trial,  it  was  stip^ 
nlated  by  the  parties  that  the  original  notice  in  the  cause  was 
placed  in  the  hands  of  the  sheriff  for  service  on  the  27th  day 
of  September,  1880,  and  that  it  was  served  on  the  8th  day  of 
October,  1880.  The  court  thereupon  took  said  cause  from 
tlie  jury,  and  rendered  a  judgment  against  the  plaintiff  for 
costs.     Plaintiff  appeals. 

W.  J.  Springer^  for  appellant. 

Potter  <&  Ronayne^  for  appellees. 

EoTHBOOK,  J. — The  sole  question  presented  by  this  appeal 
is,  was  the  suit  begun  by  the  first  of  October,  1880. 

Counsel  for  appellant  relies  upon  Oode,  section  2532,  which 

is  as  folfows:  "The  delivery  of  the  original  notice  to  the  sher- 

1.  action:       iff  of  the  proper  county,  with  intent  that  it  be 

mencement:    served  immediately,  which   intent  shall  be  pre- 

serrice  ol  no-  •^ '  ^ 

«<»•  sumed,  unless  the  contrary  appears,  or  the  actual 

service  of  the  notice  by  another  person,  is  a  commencement 
of  the  action.*' 

This  section  of  the  statute  is  found  in  the  chapter  on  the 
limitation  of  actions,  and  in  Parhyn  v.  TramSy  50  Iowa,  436, 
we  held  tliat  the  time  thus  fixed  as  the  commencement  of  an 
action  had  reference  merely  to  the  rights  of  the  parties  under 
the  statute  of  limitations,  and  that  section  2599  contains  the 
general  provision  as  to  what  is  the  commencement  of  an  ac- 
tion. That  section  provides  that  "actions  shall  be  commenced 
by  serving  the  defendant  with  a  notice  signed  by  the  plaintiff 
or  his  attorney,  etc.**  It  appears  to  us  that  the  ruling  in  that 
case  is  conclusive  of  the  question  presented  in  this,  and  that 
the  action  was  not  commenced  within  the  time  named  in  the 
contract. 

Counsel  further  relies  upon  Pitkin  v.  Boydj  4  G.  Greene, 
255;  NuckoU  v.  Mitohelly  Id.,  432;  and  ElUoU  v.  Stevens 
<b  Go.y  10  Iowa,  418.  These  were  all  attachment  suits,  and  the 
writs  of  attachment  were  levied  before,  or  simultaneously  with. 
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the  service  of  the  original  notice.  It  was  held  that  the  writs 
ihonld  not  be  ^seolved,  because  the  attachments  were  not  pre- 
maturely levied,  under  section  1846  of  the  Code  of  1851,  which 
provided  for  an  attachment  at  the  commencement  of  the  action. 
The  question  as  to  what  was  the  commencement  of  a  purely 
personal  action  was  not  presented  in  those  cases,  nor  does  it  ap- 
pear that  any  statute  like  section  2599  of  the  Code  was  under 
consideration.  In  attachment  proceedings,  the  filing  of  the  pe- 
tition authorizes  the  issuance  of  the  writ.  It  does  not  depend 
upon  the  service  of  the  original  notice,  and  it  may  well  be 
said  that  where  the  petition  has  been  filed  the  writ  issues  at 
the  coinmeneement  of  the  action. 

We  think  this  action  was  not  commenced  by  October  1, 
1880,  and  that  the  time  thus  fixed  in  the  contract  was  a  stip- 
ulation as  to  what  should  be  conclusive  evidence  that  its  con- 
ditions had  been  performed. 

Affirmed. 
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105    571  , 

1.  Taxation:  situs  of  fropbbtt:  febsokalty  in  hands  of  adiqkis- 
TRATOB.  Where  the  administrator  of  an  estate,  having  personal  prop- 
erty thereof  in  his  possession,  resides  in  the  same  county  in  which  his  de- 
cedent died,  but  in  a  different  township,  such  i)roperty  is  taxable  in  the 
township  of  his  residence. 

Appeal  from  J)e%  Momes  Ci/rcuit  Court. 

Tuesday,  June  14 

Thb  pUintiff  Appeals  from  an  order  of  the  Circuit  Court 
refusing  to  cancel  a  certain  assessment  made  by  the  assessor 
of  the  city  of  Burlington,  Des  Moines  county.  The  plaintiff 
claims  that  the  property  is  non-assessable  in  the  city  of  Bur- 
lington. Hie  pTi^riy  consists  of  promissory  notes  and  be- 
l9ngs  to  the  estate  of  one  John  Sunderlandi  deceased.     The 
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plaintiff  is  administrator  upon  his  estate.  Sunderland  was  a 
resident  of  the  city  of  Burlington  and  died  intestate  in  that 
city.  Letters  of  administration  were  issued  from  the  Circuit 
Court  of  Des  Moines  county.  The  plaintiff,  the  administra- 
tor, resides  in  Union  township  in  that  county,  and  has  the 
notes  in  his  possession.  They  hava  been  assessed  both  in 
Union  township  and  the  city  of  Burlington.  Tlie  plaintiff 
made  an  application  to  the  city  council  of  Burlington,  sitting 
as  a  board  of  equalization,  to  cancel  the  assessment.  This  the 
council  refused  to  do,  and  the  plaintiff  appealed  to  the  Circuit 
Court,  which  also  refused  to  cancel  the  assessment  The  plain- 
tiff now  appeals  to  this  court. 

Hall  c&  Hvston^  for  appellant 
G.  Z.  Poor^  for  appellee. 

Adams,  Ch.  J.     As  the  notes  were  not  assessable  in  both 
places  we  have  to  determine  in  which  they  were  assessable. 
1  TAXATION-    ^^  ^®  ^^*  claimed,  nor  could  it  properly  be,  that 
?rty  :*^p^^-  Burlington  has  any  superior  rights  by  reasoil  of 
of^^adminSS-^   the  fect  that  it  is  an  incorporated  city.    The  case, 
^  ^^'  then,  is  not  different  from  what  it  would  have 

been  if  Sunderland  had  died  elsewhere  in  the  county,  but  not 
in  Union  township.  We  have,  then,  the  question  as  to 
whether  the  fact  that  a  person  dies  in  a  given  township,  leav- 
ing personal  property,  gives  the  assessor  of  such  township  the 
right  to  assess  the  property,  regardless  of  the  place  where  the 
property  is  owned  or  situated.  Those  who  contend  that  it 
does  must  maintain  that  a  rule  is  applicable  different  from 
that  which  applies  to  any  other  personal  property. 

The  statutory  provisions  touching  the  question  at  issue  are 
as  follows.  The  personal  property  of  a  decedent  is  to  be 
listed  by  the  executor.  Code,  §  803.  The  assessor  of 
each  township  shall  list  every  person  in  the  township,  and 
shall  assess  all  the  real  and  personal  property  therein.  Code, 
§  823.  This  would  seem  to  be  broad  enough  to  include 
Vol.  LVI— 21. 
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personal  property  in  the  township  held  by  an  executor  re- 
siding in  the  township.  But  if  there  was  any  donbt  about  it 
such  doubt  would  be  removed  by  another  provision  in  the 
same  section.  "  Any  person  who  shall  refuse  to  assist  in 
making  out  a  list  of  his  property  or  of  any  property  which 
heishy  law  required  to  assist  in  listing  *  *  * 
shall  forfeit  the  sum  of  one  hundred  dollars."  The  "  property 
which  he  is  required  by  law  to  assist  in  listing,"  as  distin- 
guished from  his  own,  includes  personal  property  which  he 
holds  in  a  fiduciary  capacity  as  executor  or  trustee.  It  seems 
clear  to  us  that  the  statute  was  designed  to  provide  that  the 
assessor  of  each  township  may  demand  of  every  executor  re- 
siding in  the  township  a  list  of  the  personal  property  held  by 
him  as  executor  in  tlie  township,  under  penalty  of  a  fine.  To 
say  that  this  is  not  so  except  when  the  deceased  died  iii  the 
township  is  to  impose  a  qualification  upon  ^ the  statute,  by  ju- 
dicial construction,  for  which  we  find  no  warrant. 

It  is  manifest  tliat  the  important  consideration  is  not  so 
much  the  comparative  rights  of  the  diflferent  townships  as  the 
certainty  that  all  property  shall  be  taxed  once,  and  only  once. 
To  secure  this  certainty,  we  must  presume,  was  the  object  of 
the  statute.  But  this  cannot  be  secured  under  the  rule  con- 
tended for  by  the  appellees,  unless  assessors  are  to  be  sent  into 
foreign  townships  in  search  of  taxpayers  and  property.  If 
this  were  the  design  of  the  statute  it  appears  to  us  that  a 
township  assessor's  duties  would  be  co-extensive  in  sonio 
sense  with  the  county,  if  not  the  State. 

We  are  aware  that  in  McGregor* s  executors  v.  Vanpel^  24 
Iowa,  436,  it  was  held  that  the  personal  property  of  an  estate 
of  a  decedent  is  to  be  assessed  in  the  county  where  the  dece- 
dent died,  although  the  residence  of  the  executor  and  actual 
situs  of  the  property  may  be  elsewhere.  It  must  be  conceded, 
we  think,  that  it  is  not  easy  to  make  a  broad  distinction  upon 
principle  between  that  case  and  this;  yet  we  are  not  pre- 
pared to  say  that  the  principle  is  the  same.  The  ruling  in 
that  case  was  placed  upon  the  groimd  that  the  executor  is  the 
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representative  of  the  decedent.  As  letters  of  administration 
under  the  Revision  issued  in  the  county  where  the  decedent 
died  if  he  died  a  resident  of  the  State,  and  as  the  administra- 
tion was  had  in  such  county,  it  was  doubtless  thought  that 
the  representation  of  the  decedent  by  the  executor  should  be 
regarded  as  in  such  county,  and  that  as  a  consequence  tlie 
personal  property  should  be  regarded  as  having  a  construc- 
tive situs  in  the  county,  even  though  the  actual  situs  should 
be  elsewhere. 

In  the  case  at  bar  it  is  not  denied  that  the  property  should 
be  assessed  in  the  county  where  the  administration  is,  because 
both  the  administrator  and  property  are  in  such  county. 
But  when  we  are  asked  to  hold  that  the  property  is  assessa- 
ble in  a  township  in  which  is  neither  the  administrator  nor 
property  we  are  asked  to  extend  the  idea  of  local  representa- 
tion beyond  that  of  local  administration,  that  is,  we  are  asked 
to  apply  local  representation  to  the  township  while  local  ad- 
ministration, at  most,  concerns  only  the  county. 

The  writer  of  this  opinion  does  not  wish  to  be  understood 
as  expressing  an  approval  of  the  decision  in  McGregor^s  ex- 
ecutors  v.  Vanpely  but  he  thinks  that  if  it  should  be  con- 
ceded that  the  decision  is  wrong  the  facts  in  the  present  case 
are  not  such  as  would  justify  us  in  overruling  it;  and  he  is 
authorized  to  say  that  Mr.  Justice  Day  concurs  in  this  re- 
mark. 

Our  attention  is  called  by  the  appellees  to  Stevens  v. 
Mayor  of  Boaneville^  34  Mo.,  323,  in  which  it  was  held  that 
personal  property  of  an  estate  is  to  be  assessed  where  the  de- 
cedent died,  although  the  residence  of  the  executor  and  actual 
situs  of  the  property  might  be  in  a  different  township. 

But  the  case  before  us  must  turn  upon  the  construction 
which  should  be  placed  upon  the  provisions  of  our  own 
statute.  As  the  proper  construction  admits  in  our  mind  of 
no  reasonable  doubt,  we  have  to  say  that  we  think  that  the 
property  in  question  was  assessable  in  Union  township  and 
not  in  the  city  of  Burlington.  Rbvebsbd. 
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90  ^  HOLBEOOK  &  BeO.  V.  ObEBNB,  McDaNIELD  &  Co.  BT  AL. 

^  ^  1.  Partnership:  rbqutsitesop:  sh\rino  in  losses.    One  who  receives 

a  share  of  the  profits  of  a  business  in  payment  for  his  services  in  man- 
aging the  same,  bat  does  not  share  in  the  losses,  is  not  a  partner 
therein. 

2.  Agency:  proof  of  ooxtrsb  of  dbalino.  Evidence  considered  and 
held  insufficient  to  establish  such  a  course  of  dealing  as  would  justify  a 
third  person  in  presuming  that  an  employe  had  authority  to  sell  prop- 
erty of  his  employers  and  receive  payment  for  the  same. 

Appeal  from  Pottawattamie  District  Cowrt. 

Tuesday,  Jxtne  14. 

Action  at  law.  Trial  to  the  court,  judgment  for  the 
plaintiffs,  and  defendants  appeal. 

Phillips^  Ooode  dk  Phillips^  for  appellants. 

Monk  cfe  Selleoky  for  appellees. 

Seevers,  J,  The  contention  of  the  parties  may  be  thus 
stated:  The  plaintiffs  were  the  owners  of  a  tannery  and  claim 
to  have  employed  one  Homing  to  manage  and  operate  the 
same  for  them;  that  certain  hides  were  purchased  to  be 
manufactured  into  leather  at  said  tannery,  and  that  Homing 
without  the  knowledge  or  consent  of  the  plaintiffs  sold  said 
hides  to  the  defendants,  and  this  action  was  brought  to  recover 
the  value  thereof. 

The  defendants  paid  Homing  for  the  hides  and  claim  they 
were  justified  in  doing  so  because  Homing  was  a  partner  of 
plaintiffs  in  said  business,  or,  if  this  be  not  so.  Homing  was 
the  general  agent  of  the  plaintiffs,  and  that  defendants  were 
fully  warranted  from  the  acts  and  conduct  of  the  plaintiffs  in 
believing  Homing  had  authority  to  sell  the  hides  and  receive 
the  proceeds.    As  to  these  questions  we  have  to  say: 

I.     As  to  the  partnership.     There  was  not  in  &ct  any 
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contract  of  partnership  entered  into  between  the  plaintiffs 

1.  PARTWBR-  *^^  Horning.  The  plaintiffs  were  unacquainted 
sSSotTA^ei-  with  the  tanning  business.  Homing  was,  and  he 
lug  in  losses,  ^^s  employed  by  plaintiffs  to  manage  the  busi- 
ness, the  agreement  being  that  he  was  to  receive  for  his  ser- 
vices twenty-iive  dollars  per  month  and  one-half  the  profits, 
but  he  was  not  to  share  in  the  losses. 

We  think  the  court  below  rightly  held  this  did  not  make 
Horning  a  partner  in  the  business  with  the  plaintiffs.  At 
most  Horning  was  an  employe,  and  was  to  receive  a  share  of 
the  profits  as  a  part  of  his  compensation  for  conducting  the 
business.  Such  a  person  is  not  a  partner.  Bradley  v.  White 
et  al.^  10  Met.,  303;  CoUyer  on  Partnership,  §  34  and  au- 
thorities cited. 

II.  The  evidence  satisfactorily  shows  Horning  was  the 
general  agent  of  the  plaintiffs  to  purchase  hides,  superintend 

2.  aokncy:  ^^  manufacture  of  the  same  into  leather,  and  to 
oourse^of  generally  manage  the  tanning  business,  but  the 
dealing.  evidence  fails  to  show  Horning  had  any  authority 

to  sell  hides  after  the  same  had  been  purchased  for  use  at  the 
tannery,  except  that  he  sold  a  lot  of  hides  to  a  branch  house 
of  the  defendants  at  Sioux  City.  Such  sale  was  made-  with 
the  knowledge  and  consent  of  the  plaintiffs.  Horning  also 
sold  another  small  lot  of  hides,  about  which  the  plaintiffs  had 
no  knowledge  except  there  is  an  entry  on  their  books  so 
showing.  With  the  knowledge  of  the  plaintiffs.  Homing  ex- 
changed some  leather  for  wood  to  be  used  in  the  tannery. 
The  foregoing  are  the  only  sales  of  hides  or  leather  that  were 
made  by  Horning,  who  entered  the  employment  of  the  plain- 
tiffs in  July,  1878,  and  the  hides  in  question  were  sold  to 
the  defendants  in  July,  1879, 

The  general  mode  of  doing  the  business  was  for  Horning 
to  purchase  hides,  and  when  the  same  were  manufactured  into 
leather  ship  the  same  to  a  commission  house  in  Chicago 
for  sale  on  account  of  the  plaintiffs.  Such  being  the  material 
tacts  we  cannot  say  the  court  erred  in  holding  the  plaintiffs 
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had  not  held  Homing  out  to  the  world  as  having  authority 
to  sell  hides  and  receive  the  proceeds  thereof.  No  such  gen- 
eral course  of  dealing  has  been  established  as  to  warrant  the 
opposite  conclusion.  At  most  there  were  only  three  transac- 
tions of  that  character  within  a  year,  and  we  are  unable  to  say 
the  defendants  had  knowledge  at  the  time  they  made  the 
purchase  of  more  than  one  of  them,  if  that.  So  far  as  the  de- 
fendants are  concerned  we  are  unable  to  find  that  plaintiffs 
did  more  than  place  Homing  in  charge  of  the  establishment 
and  permit  him  to  make  the  sale  to  the  Sioux  City  purchaser. 
We  do  not  think  this  should  be  held  suflScient  to  deprive  the 
plaintiffs  of  property  which  undoubtedly  belonged  to  them, 
and  which  was  shipped  by  Homing  from  the  tannery  to 
Council  Bluffs  and  there  sold. 

Affibmed. 


Bollins  v.  Peootor  et  al. 


1 .  Landlord  and  Tenant :  lien  for  ^ent  :  prioritt  of  liens.  Where 
during  the  term  of  a  lease  another  was  executed  between  the  same  par- 
ties and  covering  the  same  property,  it  was  held  that,  while  the  execu- 
tion of  the  second  lease  operated  as  a  cancellation  of  the  first,  as  between 
the  parties,  the  lien  of  the  landlord  for  rent  under  the  second,  upon  prop- 
erty kept  on  the  premises  at  the  tune  of  the  change,  would  not  be  post- 
poned by  reason  thereof  to  that  of  a  chattel  mortgage  executed  by  the 
lessee  prior  to  such  change,  and  of  which  the  lessor  had  no  knowledge  at 
the  time. 

2. : :  waiver  of.    The  right  to  a  landlord's  lien  for  rent  is  not 

waived  by  the  taking  of  personal  security  for  the  performance  of  the 
covenants  of  a  lease,  unless  such  is  the  intention  of  the  parties. 

Appeal  from  Polk  Circuit  Cov/rt, 
Tuesday,  June  14. 

On  the  llth  day  of  November,  1880,  the  plaintiff  com- 
menced this  action  in  equity  for  the  reformation  of  a  lease  of 
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certain  premises,  for  the  recovery  of  rent  thereon  from  De- 
cember 1879  to  November  1880,  at  the  rate  of  $54.15  per 
month,  and  for  the  issuance  and  enforcement  of  a  landlord's 
attachment  against  certain  property  used  upon  the  leased 
premises.  The  defendants  made  no  defense.  Hugh  R. 
Creighton  intervened  and  claimed  a  lien  upon  the  attached 
property,  in  virtue  of  two  chattel  mortgages  thereon,  superior 
to  the  landlords's  lien  of  the  plaintiff. 

Tlie  court  rendered  judgment  for  the  plaintiff  for  $714.05, 
and  ordered  that  the  proceeds  of  the  attached  and  mortgaged 
property  be  applied  thereon,  and  dismissed  the  intervenor's 
petition.  The  intervenor  appeals.  The  material  facts  are 
stated  in  the  opinion. 

CJiarles  A.  Finkbifbe  and  E.  McGlain^  for  appellant. 

TT.  O.  Cv/rtiss  and  Nourae  cfe  Kauffmany  for  plaintiff. 

Day,  J. — In  October,  1877,  the  plaintiff  leased  a  livery 
bam,  the  premises  involved  in  this  controversy,  to  L.  Wells, 
for  a  period  of  five  years,  at  a  monthly  rental  of  $54.15.  In 
July,  1878,  "Wells  sold  his  livery  stock  to  Blyler  &  Skinner, 
they  assuming  the  unexpired  term  of  said  lease.  Plaintiff 
accepted  them  as  tenants  in  lieu  of  Wells.  Skinnw  sold  his 
interest  in  the  stock  and  lease  to  the  defendant  Proctor. 
Proctor  sold  to  Mrs.  Barrett,  and  in  December  1878,  Blyler 
and  Mrs.  Barrett  made  a  division  of  stock,  so  that,  instead  of 
each  owning  an  undivided  half,  each  owned  one  half  in  sever- 
alty. After  said  stock  had  baen  so  divided,  December  31, 
1878,  Mrs.  Barrett's  livery  stock  in  the  stable  was  pur- 
chased by  the  defendant  Proctor.  Blyler  and  Proctor  thus 
became  occupants  of  the  premises,  and  tenants  of  plaintiff  in 
virtue  of  the  lease  which  she  had  made  to  Wells  two  years 
before.  Blyler  and  Proctor  were  not  partners.  Each  owned 
a  livery  stock.  Both  stocks  were  in  the  same  livery  barn, 
and  both  proprietors  were  occupying  the  premises  by  virtue 
of  the  lease  executed  to  Wells  in  1877,  and  expiring  in  1882. 
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Each  of  the  proprietors  of  these  two  liverj  stocks  made  propo- 
sitions to  the  plaintiff  for  a  lease  of  the  premises.  Proctor's 
proposition  was  accepted  and  a  written  lease  of  the  premises 
was  executed  to  him.  This  lease  bears  date  December  31  ^ 
1878,  and  is  executed  by  H.  R.  Proctor  and  D.  H.  Young. 
The  evidence  shows  that  D.  H.  Young  was  not  a  lessee  of  the 
premises,  but  that  he  signed  it  simply  as  a  surety  or  guaran- 
tor of  the  defendant  Proctor.  Although  the  lease  bears  date 
December  31,  1878,  yet  it  appears  from  the  evidence  that, 
whilst  it  was  signed  on  that  day  by  Proctor  and  Young,  and 
placed  in  the  possession  of  the  plaintiff,  it  was  not  signed  and 
accepted  by  the  plaintiff  until  several  days  thereafter,  the  ex- 
act date  of  such  signing  and  acceptance  not  being  ascertaina- 
ble from  the  testimony.  Blyler  surrendered  possession  and 
vacated  the  premises  March  1,  1879,  having  paid  rent  to 
plaintiff  up  to  that  time.  The  lease  to  the  defendant  provided 
for  a  monthly  rent  of  $60  per  month,  but  subsequently  it  was 
80  fai'  modified  as  to  reduce  the  rent  to  $64.15  per  month, 
being  the  same  rent  as  that  provided  for  in  the  lease  to  Wells. 
On  the  31st  day  of  December,  1878,  the  day  that  his  lease 
bears  date,  the  defendant  Howell  R.  Proctor  executed  to  the 
intervenor  his  note  for  $600,  payable  six  months  after  date. 
On  the  same  day,  to  secure  this  note,  the  defendant  executed 
to  the  intervenor  a  chattel  mortgage  upon  his  stock  in  the 
livery  bam  in  question,  being  the  property  upon  which  the 
plaintiff  claims  a  landlord's  lien,  and  upon  his  interest  in  the 
lease  of  the  stable.  This  mortgage  was  filed  for  record  on 
the  6th  day  of  January,  1879. 

On  the  5th  day  of  March,  1879,  the  defendant  Proctor 
executed  to  the  intervenor  a  note  for  $350,  payable  Novem- 
ber 5th,  after  date.  On  the  same  day,  to  secure  this  note,  he 
executed  a  chattel  mortgage  upon  a  portion  of  his  stock  in  the 
livery  bam  in  question,  being  property  upon  which  the  plain- 
tiff claims  a  landlord's  lien.  This  mortgage  was  filed  for 
record  Febraary  14th,  1880. 
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I.  It  18  urged  by  the  appellant  that  the  acceptance  of  the 
new  lease  by  the  defendant,  covering  the  unexpired  term  of 
1.  LANDLORD  thc  old  Icasc,  operates  as  a  surrender  of  the  old 
uen  for  rent:  lease,  and  that  as  the  new  lease  was  not  executed 
liens.  by  the  plaintiff  until  after  the  mortgage  tointer- 

venor  was  executed,  the  lien  of  the  mortgagee  is  paramount 
to  the  lien  of  the  landlord.  It  may  be  conceded  that,  as  be- 
tween the  landlord  and  tenant,  the  execution  of  a  new  lease 
for  the  unexpired  term  of  a  former  lease  operates  as  a  surren- 
der and  extinguishment  of  the  old  lease,  so  that  the  respective 
rights  of  the  parties  thereto  will  be  governed  by  the  new 
lease.  To  this  effect  are  the  authorities  cited  by  appellant.  • 
But  no  principle  of  law  or  of  equity  requires  that  the  surren- 
der shall  be  regarded  so  complete  and  absolute  as  to  allow  the 
lien  of  a  mortgage  to  attacli  intermediate  the  surrender  of  the 
old  and  the  taking  effect  of  the  new  lease.  At  the  time  the 
mortgage  to  the  intervenor  was  executed  the  defendant  was 
in  possession  of  the  premises  under  a  lease  running  until 
October,  1882,  and  covering  the  period  for  which  rent  is  now 
claimed.  There  can  be  no  question  that  when  the  mortgage 
was  executed  it  was  accepted  by  the  intervenor  subject  to 
the  right  of  the  plaintiff  to  enforce  a  landlord's  lien  for  the 
rent  accruing  during  this  term.  The  intervenor  is  in  no  way 
prejudiced  by  the  execution  of  the  new  lease,  for  the  period 
for  which  rent  is  claimed  is  covered  by  the  old,  and  the 
monthly  rental  sought  to  be  recovered  is  the  same.  The 
plaintiff  testifies  that  at  the  time  she  made  the  lease  to  Proc- 
tor she  had  no  knowledga  of  the  existence  of  a  chattel  mort- 
gage to  Creighton,  and  that  she  first  learned  of  it  about  the 
time  suit  was  commenced.  If  plaintiff  had  held  a  mortgage 
upon  the  property,  and  had  surrendered  and  canceled  it  and 
taken  a  new  one,  in  ignorance  of  an  'intermediate  mortgage  to 
intervenor,  equity  would  restore  her  to  her  rights  under  the 
first  mortgage.  Now,  it  is  true  the  plaintiff  does  not  seek  to 
recover  under  the  first  lease,  but  she  shows  a  state  of  facts 
under  which  it  would  be  exceedingly  inequitable  to  permit 
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the  intervener's  mortgage  to  take  precedence.  We  know  of 
no  legal  principle  which  requires  us  to  sanction  so  inequit- 
able a  result. 

II.     It  is  claimed  that  by  accepting  Young  as  a  surety  or 
guarantor  upon  the  lease  the  plaintiff  waived  the  right  to  in- 

j sist  upon  a  landlord's  lien.     We  need  not  deter- 

wants  ot  mine  whether  the  principle  of  waiver  of  a  vendor's 
lien  by  the  acceptance  of  personal  security  applies  to  the  lien 
of  a  landlord.  For  an  authority  holding  that  the  principle  of 
such  waiver  does  not  apply  to  a  landlord's  lien,  see  Smith  v. 
WUlSy  4  Bush  (Ky.),  92. 

The  taking  of  personal  security  merely  raises  fl  presumption 
of  the  waiver  of  a  vendor's  lien,  which  presumption  may  be 
rebutted  by  proof.  See  Kendriok  v.  Eggleaton^  ante^  128, 
and  authorities  cited.  The  plaintiff  testifies  as  follows: 
"I  knew  I  had  a  landlord's  lien  upon  all  there  was  in  the 
stable,  and  it  would  make  it  still  stronger  by  Mr.  Young's  sig- 
nature. I  relied  upon  that  security,  and  it  was  his  proposi- 
tion to  give  Mr.  Young  as  further  security."  This  evidence 
clearly  shows  that  it  was  not  the  intention  to  waive  the  land- 
lord's lien,  and  rebuts  whatever  presumption  of  waiver  arises 
from  the  acceptance  of  the  signature  of  Young. 
The  Court  did  not  err  in  dismissing  intervenor's  petition. 

Affibmed. 
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Chamberlain  v.  Clayton  bt  al. 

Pablio  Officers :  liability  for  official  acts.  The  trustees  of  a 
public  institution,  who  are  charged  by  the  statute  with  its  general  super- 
vision, and  required  to  perform  all  acts  necessary  to  render  it  efficient, 
are  not  personally  liable  in  damages  for  the  cancellation  of  a  contract  of 
employment  made  by  them,  and  a  refusal  to  allow  the  employe  to  enter 
upon  his  duties  thereunder,  though  such  action  upon  their  part  is  wrong- 
ful, unjust,  and  illegal. 

Appeal  from  PottawaMaTme  District  Court. 

Tuesday,  June  14. 


0, 


The  petition  in  tliis  case  contains  three  counts.  In  the 
first  count  is  averred  in  substance  that  on  the  12th  day  of 
August,  1880,  the  State  of  Iowa  made  a  verbal  contract  with 
the  plaintiff,  by  which  the  plaintiff  was  employed  as  superin- 
tendent of  the  Iowa  Institution  for  the  Deaf  and  Dumb,  for 
one  year  from  September  1,  1880,  at  a  salary  of  $1,000,  and 
board  and  lodging  during  that  time  for  himself  and  family. 
*'That  the  defendants,  knowing  the  premises,  and  contriving 
and  maliciously  intending  to  injure  and  aggrieve  the  plaintiff, 
and  to  injure  him  in  his  profession  of  a  superintendent  of 
schools,  and  to  prevent  him  from  acquiring  any  success,  rep- 
utation, gain,  or  profit  therein,  and  to  oppress  and  vex  him, 
before  the  first  of  September,  1880,  wrongfully,  wickedly,  and 
maliciously  did  conspire,  combine,  confederate  and  agree  to- 
gether to  prevent  the  plaintiff  from  entering  upon  the  per- 
formance of,  and  from  discharging  the  duties  of,  his  office  of 
superintendent  under  the  said  contract  with  the  State  of  Iowa, 
and  from  entering  into  possession  of  his  said  office,  and  its 
emoluments."  That  plaintiff,  on  said  first  of  September,  1880, 
went  to  said  institution  and  offered  to  enter  upon  the  perform- 
ance of  his  said  contract,  but  the  defendants,  in  pursuance  of 
said  malicious  conspiracy,  did,  by  words,  acts,  orders,  and 
threats,  prevent  the  plaintiff  from  entering  upon  the  discharge 


832  SUPREME  COURT  OF  IOWA, 

Gbamborlain  v.  Clayton. 

of  his  duties  under  said  contract,  and  have  ever  since  Eio  pre- 
vented him  from  performing  his  duties  as  superintendent  of 
said  institution. 

The  second  count  is,  in  substance,  the  same  as  the  first,  ex- 
cepting that  the  acts  of  the  defendants  are  charged  to  be  un- 
just, illegal,  and  wrongfuL  The  allegation  of  a  wilUul  and 
malicious  conspiracy  is  omitted. 

In  the  third  count  it  is  alleged  that  the  defendants  were, 
and  are,  trustees  of  said  institution,  and  that  it  was  their  duty, 
arising  from  their  said  office  and  from  said  contract,  to  allow 
the  plaintiff  to  enter  upon  the  performance  of  his  said  engage- 
ment; but  that  they,  in  violation  of  their  duty,  wrongfully, 
•unjustly  and  illegally  hindered,  obstructed  and  prevented,  and 
still  do  hinder,  obstruct  and  prevent,  the  plaintiff  from  pA*- 
forming  his  said  duties  under  said  contract.  A  personal 
judgment  is  asked  against  the  defendants  for  $5,000  dam- 


There  was  a  demurrer  to  the  petition,  which  was  overruled 
as  to  the  first  and  second  counts,  and  sustained  as  to  the  third 
count.  From  the  ruling  in  sustaining  the  demurrer  as  to  the 
third  count,  the  plaintiff  appeals* 

i\r.  M.  Pusey^  for  appellant. 

Wright  dh  Baldwin,  for  appellee. 

RoTHBocK,  J. — It  will  be  observed  that  it  does  not  appear 
from  the  allegations  of  the  first  and  second  counts  that  the 
1.  PUBLIC  offl-  defendants  are  trustees  of  the  Institution  for  the 
forofflcku'^^  Deaf  and  Dumb.     For  aught  that  appears  there- 
^^  from,  the  defendants  were  mere  strangers,  and 

under  the  first  count  were  guilty  of  a  wicked  and  malicious 
conspiracy  by  which  they  prevented  the  plaintiff  from  per- 
forming his  contract;  and  in  the  second  count  it  is  alleged 
they  wrongfully,  unjustly,  and  illegally  hindered  the  plaintiff 
from  entering  upon  the  duties  of  his  employment  under  his 
contract     The  District  Court  held  that  these  counts  eacli 
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presented  a  good  cause  of  action.  Iij  the  tliiixi  count,  haw- 
ever,  it  is  averred  that  the  defendants  were  trustees  of  the  in- 
stitution, and  that  they,  as  trustees,  neglected  and  refused  to 
perform  their  duty,  by  wrongfully,  unjustly,  and  illegally  pre- 
venting the  plaintiff  from  performing  his  contract.  Section 
1686  of  the  Code  provides  that  the  Trustees  of  the  Institu- 
tion for  the  Deaf  and  Dumb  <*shall  have  the  general  supervis- 
ion of  the  Institution,  adopt  rules  for  the  government  there- 
of, provide  teachers,  servants,  and  necessaries  for  the  Institu- 
tion, and  perform  all  other  acts  necessary  to  render  it  efficient, 
and  to  carry  out  the  purposes  of  its  establishment." 

We  have,  then,  the  question  whether  the  trustees  are  liable 
to  a  personal  action  for  damages  at  the  suit  of  a  teacher  or 
superintendent  whom  they  have  employed,  for  wrongfully,  un- 
justly, and  illegally  refusing  to  allow  him  to  enter  upon  the 
employment  ?  The  demurrer  to  the  petition  raises  this  ques- 
tion, which  we  are  called  upon  by  the  record  before  us  to  de- 
termine. It  is  not  averred  in  the  third  count  of  the  petition 
that  the  defendants  acted  corruptly  nor  maliciously.  For 
aught  that  is  averred  therein  they  may  have  been  pertbrming 
what  they  honestly  believed  to  have  been  an  official  duty,  and 
still  their  act  may  have  been  wrongful,  unjust  and  illegal  as 
to  the  plaintiff. 

Much  of  the  argument  of  counsel  is  devoted  to  a  discussion 
of  the  question  as  to  whether  or  not  the  act  of  defendants  in 
preventing  the  plaintiff  from  entering  upon  the  employment 
was  of  a  judicial  or  ministerial  character.  Counsel  for  appel- 
lant contends  that  if  it  be  conceded  that  the  making  of  the 
contract  of  employment  was  of  a  qiuisi  judicial  character,  it 
cannot  be  claimed  that  the  subsequent  act  of  dismissal,  or 
rather  refusal  to  allow  the  plaintiff  to  enter  upon  the  employ- 
ipent,  was  any  other  than  purely  ministerial.  That  the  duty 
of  employing  teachers  requires  such  judgment  and  discretion 
as  to  call  into  exercise  functions  to  say  the  least  y««m  judicial, 
as  defined  in  the  reported  cases  on  that  question,  we  think 
can  admit  of  no  doubt.     If  so^  all  the  authorities  agree  that 
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there  can  be  no  personal  liability  of  the  officer  unless  the  act 
complained  of  be  willful,  corrupt  or  malicious,  or  without  the 
jurisdiction  of  the  officer.  Wasson  v.  MUchelL  18  Iowa,  153; 
Jfuscatitie  WeM.  li.  H,  Co.  v,  ITorton,  33  Id.,  33. 

Whether  there  be  such  liability  as  against  an  officer  exer- 
cising yi^o^i  judicial  functions,  even  where  he  acts  corruptly 
or  maliciously,  we  need  not  determine  in  this  case.  We  have 
recently  held  that  a  purely  judicial  officer  is  not  liable  to  a 
civil  action  for  a  judicial  act,  even  though  it  be  alleged  that 
the  act  complained  of  was  corrupt,  fraudulent,  or  malicious. 
Jones  V.  Brown,  54  Iowa.,  74;  and  see  Henke  v.  JUeCordy 
55  Iowa,  378. 

We  are  next  to  inquire  whether  the  act  of  discharging  the 
plaintiif,  or,  what  we  regard  as  the  same  thing,  canceling  the 
contract  with  him  before  he  commenced  the  superintendency, 
was  a  ministerial  act.  The  statute  above  quoted  gives  the 
general  supervision  of  the  institution  to  the  trustees,  and  they 
are  charged  with  the  duty  of  peribrming  all  acts  necessary  to 
render  the  institution  efficient.  They  owe  a  duty  to  the  State 
and  the  public,  as  well  as  to  the  employes  under  their  charge. 
If  in  the  honest  exercise  of  their  discretion  and  judgment 
they  should  discharge  an  employe,  they  cannot  be  held  liable 
to  a  civil  action,  because  the  act  is  not  of  a  purely  ministerial 
character,  like  the  issuance  of  an  execution  by  a  justice  of  the 
peace,  or  the  levy  of  a  writ  by  a  sheriff,  or  the  like.  If  they 
may  discharge  an  employe  after  entering  upon  the  employ- 
ment, they  may  also  cancel  a  contract  with  one  not  yet  having 
commenced  to  labor  for  the  institution,  upon  grounds  which 
may  appear  to  them  to  be  satisfactory.  The  same  judgment 
and  discretion,  and  power  to  determine,  are  required  to  be 
exercised  in  one  case  as  in  the  other. 

Without  further  extending  the  discussion,  our  conclusion 
is  that  the  District  Court  did  not  err  in  sustaining  the  de- 
murrer to  the  third  count  in  the  petition. 

Affikmbd. 
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The  State  v.  Newcomb.  iS  SSI 


1.  Fraotioe  in  the  Supreme  Court:  bill  of  exceptions:  time  for 
SIGNING.  In  CTiminal  as  well  as  dvil  actions  the  evidence  must  be 
preserved  by  bill  of  exceptions,  or  certificate  of  the  trial  judge,  made  at 
the  trial  term  or  within  the  time  then  fixed  therefor  by  iJie  court,  and  a 
judge's  certificate  or  bill  of  exceptions  signed  after  the  expiration  of  such 
time  will  not  be  considered  by  the  Supreme  Court 

Appeal  from  Story  District  Cov/rt. 

Tuesday,  June  14. 

The  defendant  was  convicted  of  obtaining  the  signature  of 
another  to  a  written  instrument  by  false  pretenses,  and  ap- 
peals to  this  court.  The  facts  of  the  case  involved  in  the 
points  ruled  by  the  District  Court  appear  in  the  opinion. 

S.  F.  BalUetj  for  appellant. 

S.  McPheraonj  Attorney  Oeneralj  for  the  State. 

Beck,  J. — I.     At  the  last  December  term  of  this  court,  the 

evidence  found  in  the  transcript  and  abstract  was  stricken 

1.  FRAcncB     ^^*'  ^^^  ^^  reason  that  it  was  not  made  a  part  of 

preme  court :  ^^  record,  by  bill  of  exception  or  certificate  of 

tiSMfu^^"  the  judge.     At  the  next  term  at  Council  Bluffs 

orsgnng.      defendant  moved  the  court  to  reinstate  the  evi- 

dence,  upon  the  ground  that  a  certificate  of  the  judge  trying 

the  case  had  been  procured  since  the  cause  was  docketed  in 

this  court.     This  motion  first  requires  our  attention. 

II.  The  cause  was  tried  and  judgment  rendered  against 
defendant,  February  16,  1880,  and  the  time  for  filing  a  bill 
of  exceptions  was  extended  for  sixty  days.  No  bill  of  excep- 
tions was  ever  filed,  and  before  the  cause  was  brought  to  this 
court  the  evidence  was  not  certified  or  identified  in  any  man- 
ner, but  during,  or  after,  the  December  term,  a  certificate  of 
the  judge  trying  the  cause  was  filed  in  this  court,  intended 
to  show  that  all  the  evidence  is  set  out  in  the  transcript  and 
abstract.     This  certificate  was  dated  December  16,  1880. 
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It  may  be  conceded  that  the  certificate  of  the  judge  trying 
a  case,  sufficiently  setting  out  or  identifying  the  testimony, 
will  take  the  place  of  a  bill  of  exceptions  for  the  purpose  of 
making  the  evidence  a  part  of  the  record.  Code,  §  §  2832, 
4481,  4482;  The  State  v.  Fay,  43  Iowa,  651. 

The  bill  of  exceptions,  or  certificate  taking  its  place,  must  be 
made  at  the  time  of  the  trial,  or  at  such  time  as  the  court 
may  fix.  Code,  §  §  4483, 4484, 4485,  4486.  In  this  case  the 
certificate  was  not  made  within  sixty  days,  the  time  pre- 
scribed  by  the  order  of  the  court.  It  cannot  surely  be  claimed 
that  the  order  may  be  disregarded,  and  the  certificate  or  bill  of 
exceptions  may  be  signed  at  any  time.  Such  a  practice,  if  sanc- 
tioned by  this  court,  would  lead  to  the  greatest  uncertainty  as 
to  the  substance  of  records,  and  to  serious  abuses.  The  judges 
trying  causes  are  required  to  make  up  the  record  at  a  time 
when  all  the  transactions  of  the  trial  and  evidence  introduced 
are  fresh  in  the  mind.  Unless  the  time  be  extended,  bills  of  ex- 
ceptions  must  be  signed  at  the  term  of  trial.  It  is  presumed 
that  the  judge,  knowing  that  there  will  be  a  future  day  fixed 
by  his  order  when  he  will  be  called  upon  to  sign  a  bill  of  ex- 
ceptions, would  retain  in  his  memory,  aided  by  memoranda 
or  the  like,  the  facts  of  the  case.  If  he  be  called  upon  longer 
after  the  time  fixed  for  settling  the  bill  of  exceptions,  he 
might  be  unprepared,  by  failure  of  memory,  to  state  the  facts 
with  correctness.  In  the  case  before  us,  seven  months  elapsed 
after  the  time  fixed  for  settling  the  bill  of  exceptions.  We 
cannot  think  that,  in  all  cases,  the  facts  of  the  trial  may  be 
retained  so  long  a  time  in  the  memory  with  confidence  in  its 
accuracy.  But,  if  we  sanction  a  bill  of  exceptions  settled 
sevfcjii  months  after  the  trial,  or  after  the  day  fixed  for  its  set- 
tlemept,  what  shall  be  the  limit  of  the  time  in  which  the  re- 
cord may  be  made  by  the  judge?     There  could  be  none. 

II L  The  statute  prescribing  the  time  of  making  bills  of 
exceptions  in  civil  cases  is  similar  to  the  provisions  of  the 
Code  applicable  to  criminal  cases.  We  have  repeatedly  ruled 
that  a  bill  of  exceptions  made  after  the  term  prescribed  by 
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law,  or  the  order  of  the  court  below,  will  not  be  regarded  in 
this  court.  ParmenUrv.  ElUott^  45  Iowa,  317;  Frost  v. 
Senior,  44  Id.,  706;  St.  John  v.  Wallace^  25  Id.,  21;  Zyrich 
V.  Kermedyy  42  Id.,  220;  Lloyd  v.  Beadle,  43  Id.,  659. 

The  record  before  us,  after  the  evidence  is  stricken  out,  pre- 
sents no  ground  for  disturbing  the  judgment  of  the  court  be- 
low. We  have  given  it. proper  consideration.  The  instruc- 
tions appear  to  be  correct  statements  of  legal  propositions. 
Counsel  for  defendant  complains  of  them  only  on  the  ground 
that  they  are  not  applicable  to  the  evidence.  As  the  testimony 
is  not  before  us,  it  is  impossible  for  us  to  consider  this  objec- 
tion.  The  judgement  of  the  District  Oourt  is       a  wFrairaD 
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L  Negligence:  bailboads:  bukkinoof  tbaik.  Where  a  caboose  and 
two  cars,  a  half  mile  or  more  from  the  point  where  they  became  detached 
from  the  remainder  of  the  train,  ran  over  and  killed  Uie  plaintifiTs  intes- 
tate, it  was  held  that  the  conductor  and  brakeman,  who  were  in  the 
capola  of  the  caboose,  were  negligent  in  not  sooner  discovering  the  fact 
that  they  were  detached,  and  in  not  being  npon  the  tops  of  the  cars  where 
they  could  control  their  motions,  and  give  warning  of  danger. 

I, : :  cowTRiBUTOBT  KBGLiGEKCB.    An  employe  of  a  railroad, 

whose  duty  required  him  to  go  a  distance  of  about  four  hundred  feet 
along  the  line  of  the  track,  and  across  the  same,  after  waiting  until  a 
train  had  passed  stepped  upon  the  track  behind  it,  walking  in  the  same 
direction  it  was  moving,  and  was  run  over  and  killed  by  cars  which  had 
become  detached  and  were  following  the  tram:  Held^  that  he  was  not 
guilty  of  contributory  negligence.  Sbbvbbs,  J.,  dissenting^  holds  that 
whether  or  not  the  deceased  was  rightfully  on  the  track  in  the  perform- 
ance of  lus  duty  was  a  question  for  the  jury. 

8. : .  The  verdict  in  an  action  to  recover  for  the  negligent  kill- 
ing of  the  plaintifiTs  intestate  on  the  defendant's  railroad  held  author- 
ized by  the  evidence  and  instructions  given.    Sbevebb,  J.,  dissenting. 

Appeal  from  Polk  District  Cowrt. 

TUBSDAY,  JiTNB  14. 

Thb  plaintiff  is  the  administrator  of  the  estate  of  John  Far- 
ley, deceased,  his  son,  who,  being  in  the  emplojment  of  de- 
Vol.  LVI— 22. 
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fendant  aB  a  section  hand,  was  killed  by  cars  ruxming  over  Lini 
while  walking  upon  defendant**  railroad  track.  This  action 
is  brought  to  recover  for.  the  injuries  which  resulted  in  his 
death.  There  was  a  verdict  and  judgment  for  plaintiff.  De- 
fendant appeals. 

WrigM^  Oatch  <&  Wright^  for  appellant. 

Nourse^  KauffmUn  <&  JaokBdn  and  D.  Donovan^  for  ap- 
pellee. 

Beck,  J. — I.     It  is  insisted  by  defendant's  counsel,  1.  TImt 

the  testimony  fails  to  show  negligence  on  the  part  of  defen- 

^^        dant's  employes  operating  the  cars  which  caused 

o^E  frail-  the  death  of  the  intestate;  2.   That  the  evidence 

ning  of  trains.  g^Q^g  want  of  care  on  the  part  of  the  deceased, 

-which  contributed  to  the  injury.     A  motion  for  a  new  trial 

^ased  upon  these  grounds  was  overruled. 

The  evidence  before  us  establishes  the  following  facts  con- 
3ieeted  with  the  injury;  The  intestate  was  employed,  as  a 
section  hand,  with  others,  in  repairing  the  track  of  defendant's 
road,  at  a  point  about  one  half  mile  east  from  the  section 
house.  About  noon  a  freight  train  was  due  from  the  west.  Be- 
tween the  point  where  the  men  were  at  work  and  the  section 
iouse  was  a  "cut",  and  a  curve  therein,  which  prevented  the 
men  seeing  the  approaching  train  from  the  west.  The  men 
^were  at  work  at  the  east  end  of  the  "cut."  The  foreman  sent 
;the  intestate  west  to  watch  for  .the  approach  of  the  train.  He 
went  on  the  south  side  of  the  railroad  upon  the  bank,  which 
was  live  or  six  feet  high,  to  await  the  coming  train.  This 
-point  was  about  400  feet  from  the  place  at  which  he  had  left 
.the  other  section  hands.  Upon  discovering  the  train,  or  at  a 
-jproper  time  thereafter,  he  signaled  the  men,  who  thereupon 
removed  the  hand-car  to  the  north  side  of  the  track  and  took 
ta  position  on  the  same  side.  Soon  after  the  signal,  and  before 
the  train  had  come  up,  he  came  down  from  the  bank  to  the 
side. of  the  track  and  stood  there  until  the  train  passed  him. 
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He  then  stepped  upon  the  track,  immediately  after  the  last 
car  had  passed,  and  walked  towards  the  other  men  and  the 
hand-car.  The  train  had  separated  nearly  half  a  mile  west  of 
this  point;  two  or  three  cars,  probably  two  frieght  cars  and 
the  caboose,  were  from  90  to  120  feet  behind  the  other  cars 
of  the  train,  all  running  at  the  rate  of  fifteen  or  twenty  miles 
per  hour.  The  deceased  went  upon  the  track  between  these 
two  sections  of  the  train,  and  had  walked,  some  of  the  witnes- 
ses, say  ran,  but  a  short  distance  when  the  separated  cars 
struck  him  and  ran  over  him,  causing  instant  death.  There 
was  no  brakeman  or  other  persons  upon  the  top  of  either  of 
the  separated  cars,  the  conductor  and  brakeman  being  in  the 
cupola  of  the  caboose,  and  no  eflfbrt  was  made  to  check  the 
speed  of  the  separated  cars  until  about  the  time  they  had 
struck  dec3ased.  No  one  upon  the  train  saw  him  while  he 
was  walking  upon  the  track.  The  grade  was  "down"  in  the 
direction  the  train  was  running.  Upon  the  evidence,  we  think 
the  jury  were  authorized  to  find  that  the  employes  of  defen 
dant  in  charge  of  the  train  were  negligent.  While  the  con- 
ductor testifies  that  he  did  not  discover  the  separation  of  the 
train  until  they  were  within  150  yards  of  the  point  where  the 
intestate  was  killed,  the  brakeman  with  him  in  the  cupola  of 
the  caboose  states  that  he  discovered  the  separation  when 
the  train  was  passing  the  section  house,  which  is  shown  to 
be  about  one-half  mile  from  the  place  where  intestate  was 
killed. 

II.  The  jury,  we  think,  were  authorized  to  find  that  the 
conductor  was  negligent  in  not  discovering  the  separation 
sooner,  and  the  brakeman  was  negligent  in  not  informing  him 
of  the  separation  as  soon  as  it  was  discovered ;  that  they  were 
negligent  in  not  being  upon  the  tops  of  the  cars,  where  they 
could  have  controlled  their  motion  by  use  of  the  brakes,  and 
signaled  danger,  if  they  discovered  any  one  exposed  thereto, 
and  that  had  proper  care  been  exercised  in  this  respect  the  in- 
testate would  have  been  enabled  to  escape  from  the  track. 

III.  Was  the  deceased  wanting  in  care?     It  must  be  con- 
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ceded  that  he  went  upon  the  track  without  directing  his  eyes 
2.  — : :    to  the  detached  cars.     No  one,  ordinarily,  can, 

contributory        .       ,  .  ^  .,11 

negligence.  m  the  exercise  of  care,  go  upon  a  railroad  ti'ack 
without  looking  for  approaching  cars.  But  it  would  be  un- 
reasonable to  hold  that  |;he  law  requires  a  person  to  look  for 
cars  moving  at^er  a  train,  and  within  one  hundred  feet  of  it, 
especially  upon  parts  of  the  road  where,  as  in  this  case,  there 
are  no  switches.  When  one  has  waited  until  the  train  goes 
by  he  does  not  cast  his  eyes  backward  to  see  if  another  train 
is  following  within  one  hundred  feet.  The  deceased,  it  may 
readily  be  understood,  from  his  position  on  the  bank  did  not  ob- 
serve the  separation  of  the  train.  In  this  he  was  not  negli- 
gent, for  it  was  not  a  part  of  his  duty  to  notice  the  length  or 
other  characteristics  of  the  approaching  train. 

It  may  not  have  been  readily  observed  from  the  position 
in  which  he  stood.  He  descended  from  the  bank  and  then 
waited  until  the  last  car,  as  he  supposed,  had  passed.  The 
noise  of  the  three  cars  following  was  drowned  in  the  greater 
noise  of  the  train  before  him.  In  our  opinion  his  act  of  walk- 
ing upon  the  track  was  not  in  the  absence  of  care.  These 
views,  we  think,  are  supported  by  the  following  cases :  Brown 
V.  JSr.  T.  C.  li.  li.  Co.,  32  N.  T.,  597;  Bucler  v.  M.  <&  St.  P. 
R.  Co.,  28  Wis.,  487;  McGovem  v.  N.  T.  C.  <&  H.  R.  R.  R. 
Co.,  67  K  T.,  417;  French  v.  Talleston  Branch  R.  R.  Co., 
116  Mass.,  537. 

The  intestate,  it  will  be  remembered,  was  about  400  feet 
from  his  comrades  when  he  gave  the  signal.  "E^is  duty  re- 
quired him  to  join  them.  To  do  so  he  must  cross  the  rail- 
road track,  for  they  were  north  and  he  south  of  it.  He  was, 
therefore,  in  the  discharge  of  his  duty  in  going  upon  the  track. 
We  think  it  cannot  be  claimed  that  it  was  negligence  for  him 
to  attempt  to  return  on  the  track.  He  did  not  go  upon  it  as 
a  trespasser  and  without  authority.  The  law  will  not  charge 
him  with  negligence  because  he  did  not  attempt  to  cross  the 
track  by  a  course  at  right  angles  with  it.  While  it  cannot 
be  denied  that  the  deceased  was  authorized  in  the  discharge 
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of  his  duty  to  cross  the  track,  it  is  urged  that,  in  attempting 
to  do  so  by  walking  lengthwise  along  the  track,  or  diagonally 
across  it,  he  was  negligent.  The  thought  of  the  objection  is 
that  his  duty  required  him  to  cross  the  track  by  a  course  at 
right  angles  with  it.  It  may  be  admitted  for  the  purpose  of 
argument  that  had  he  crossed  the  track  in  this  manner  he 
would  have  escaped  death. 

It  will  be  remembered  that  deceased  was  not  negligent  in 
not  looking  for  the  approaching  cars;  that  he  had  a  right  to 
presume  the  train  was  run  in  the  usual  manner,  and  with  the 
usual  care  upon  the  part  of  those  operating  it. 

He  was  justified  in  believing  that  he  incurred  no  danger 
by  going  upon  the  track,  for  the  reason  that  he  was  author- 
ized  to  presume  there  were  no  more  cars  and  no  other  train 
following  in  dangerous  proximity  to  the  train  that  had  just 
passed.  Being  authorized  to  act  upon  this  presumption,  he 
was  not  negligent  unless  the  walking  upon  the  track  for  more 
than  400  feet  immediately  following  a  train  would  expose 
him  to  danger  from  another  train  which  might  be  following, 
if  the  trains  were  run  with  ordinary  care  and  in  usual  prox- 
imity to  one  another.  If  he  walked  with  usual  speed  it  would 
require  about  one  minute,  certainly  not  more  than  a  minute 
and  a  half,  for  him  to  pass  over  the  400  feet  between  the  point 
at  which  he  went  upon  the  track  and  the  point  where  his 
comrades  were  awaiting  him.  He  could  have  relied  upon  the 
presumption  that  another  train  would  not  be  following  the 
passing  train  within  ninety  seconds,  for  railroad  trains  are 
not  run  in  such  reckless  manner.  Now  relying  upon  this 
presumption,  and  being  charged  with  the  duty  of  returning 
to  his  comrades,  it  was  not  negligent  for  him  to  walk  length- 
wise along  the  track  or  cross  it  diagonally.  It  is  more  than 
can  l)e  expected  of  a  man,  in  the  exercise  of  the  highest  care, 
that,  when  no  danger  threatens,  he  will  cross  the  track  of  a 
railroad  in  a  course  at  right  angles  with  it,  when  a  direct 
line  to  the  point  to  which  he  is  walking  crosses  the  track  diag- 
onally.   Instinct  would  prompt  him  to  cross  on  the  direct  line. 
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In  the  case  before  us  the  deceased  was  authorized  to  pre- 
sume that  he  incurred  no  danger  in  crossing  the  track  in  the 
manner  attempted  by  him;  his  duty  required  him  to  cross 
the  track  promptly.  The  law  will  not  hold  that  he  was  guilty 
of  negligence. 

This  case  is  distinguished  from  Murphy  v.  C,  R.  I.  <&  P- 
H.  Co.y  38  Iowa,  539,  and  same  case,  45  Iowa,  661,  for  the 
reason  that  the  deceased  in  those  cases  was  not  upoa  the 
railroad  in  the  discharge  of  duty  and  was  not  authorized  to 
presume  that  he  could  walk  upon  the  track  without  danger. 

IV.  The  defendant  asked  the  court  to  give  certain  in- 
structions to  the  effect  that  the  intestate  was  not  rightfully 
upon  the  track,  and  that  he  was  negligent  in  walking  thereon. 
These  instructions  were  refused,  and  the  court,  by  instructions 
given,  recognized  the  right  of  the  intestate  to  go  upon  the 
track,  if  he  exercised  due  care.  The  rule  expressed  by  the 
decision  upon  the  instructions,  as  applicable  to  the  case,  is 
surely  correct.  We  have  pointed  out  that  the  intestate  was 
on  the  track  in  the  discharge  of  his  duty,  and,  therefore,  right- 
fully there. 

V.  The  court  below  in  an  instruction  used  this  language: 
"No  person  has  the  right  to  assume,  when  about  to  go  onto  a 

8.  — : .  railroad  track,  that  a  train  is  not  coming,  without 

looking  for  himself  to  see  if  one  is  not  coming."  It  is  insisted 
that  under  this  instruction  the  deceased  was  guilty  of  negli- 
gence, as  it  is  shown  that  he  did  not  look,  before  going  upon  the 
track,  in  the  direction  from  which  the  train  was  running;  that 
the  instruction  holds  that  he  was  required  to  look  for  an 
approaching  train.  This  instruction  it  is  claimed  is  the  law 
of  the  case,  and  the  jury  disregarded  it  in  finding  deceased 
was  not  guilty  of  negligence.  We  need  not  inquire  whether 
the  instruction  it  correct  as  a  general  rule.  As  we  have  seen, 
it  is  not  applicable  to  the  facts  of  the  case.  In  our  opinion, 
if  it  be  regarded  as  the  law  of  the  case,  the  verdict  is  not  in 
conflict  therewith.  The  jury,  of  course,  were  to  apply  the  in- 
struction  only   in    case  they  found  facts  to  which  it  was 
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applicable.  They  found  according  to  the  testimony  that 
the  intestate  was  killed,  not  by  a  train  of  cars  fol- 
lowing the  one  which  just  passed  him,  but  by  two  or 
tlii'ee  detached  cars  from  the  passing  train.  The  instruction 
does  not  direct  that  he  should  look  for  detached  cars.  We 
cannot  extend  the  instruction  so  thJEit  it  will  include  a  subject 
not  expressed  in  its  language,  when  such  construction  would 
result  in  reversing  the  judgment  in  the  case.  The  instruc- 
tion, therefore,  cannot  be  construed  to  mean  that  the  intestate 
was  required  to  \6ok  for  the  detailed  cars  of  the  train.  The 
verdict  of  the  jury  is  not,  therefore,  in  conflict  with  the  in- 
struction. 

VI.  The  counsel  for  the  defendant  asked  an  instruction 
to  the  effect  that  it  is  not  negligence  to  run  cars  detached 
fVom  locomotives,  and  that  a  person  stepping  upon  the  track 
before  a  car  so  run  cannot  recover.  It  was  refused.  But 
the  negligence  in  this  oasei  was  not  the  running  of  the  cars 
after  the  separation — that  may  have  been  unavoidaible — but 
the  want  of  proper  care  in  so  running  them,  by  following  at 
a  great  speed  near  the  preceding  train  without  proper  pre- 
cautions against  danger.  The  instruction  is  not  applicable  to 
the  case. 

VII.  Other  instructions  related  to  the  duty  of  defendant's 
employes  in  case  they  had  seen  the  intestate  standing  by  the 
side  of  the  track.  It  is  said  they  would  have  been  authorized 
to  suppose  he  would  have  kept  off  the  track,  and,  therefore, 
would  not  have  been  required  to  give  him  signals  of  danger. 
But  the  case  supposed  in  the  instructions  is  not  found  in  the 
record.  It  is  not  shown  that  the  employes  of  defendant  saw 
the  intestate  by  the  side  of  the  track;  in  fact  they  did  not  see 
him  there,  and  their  negligence  consisted  in  their  being  in  a 
position  where  they  could  not  see  him  when  on  the  track,  and 
wliere  they  could  not  warn  him  or  check  the  train. 

VIII.  The  court  in  a  prolix  instruction  directed  the  jury 
to  determine  from  the  evidence  certain  enumerated  facts,  in- 
forming them  that  these  facts  should  be  considered  in  order 
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to  reach  a  conclusion  in  the  case.  We  confess  tb«t  Uie  in- 
struction could  have  been  well  omitted.  But  wo  fail  to  dis- 
cover that  prejudice  to  defendant  was  wrought  by  it.  It  is 
not  claimed  by  counsel  that  incorrect  principles  are  announced 
in  tlie  instruction,  or  that  facts  were  enumerated  which  ought 
not  to  have  been  considered-  The  instruction  is  not  a  groimd 
for  disturbing  the  judgment 

IX.  An  instruction  given  to  the  jury  uses  this  language: 
<*  If  you  fell  to  find  that  the  deceased  was  not  guilty  of  negli- 
gence contributing  to  his  defith,  your  verdict  will  be  for  de- 
fendants.'' This  instruction  counsel  for  defendant  ox>mplaia 
of.  We  think,  while  it  is  not  well  expressed,  it  does  not  an- 
nounce an  erroneous  rule.  Another  instruction  informs  the 
jury  that,  to  entitle  plaintiff  to  a  verdict,-  they  must  find  the 
intestate  was  without  fault  or  negligence.  The  jury  surely 
would  understand  the  two  instructions  considered  together  to 
mean  that,  to  authorize  a  verdict  for  plaintiff,  they  must  find 
the  intestate  exercised  care  and  was  not  guilty  of  negligence. 
And  this  is  substantially  the  rule  insisted  upon  by  coimsel 
for  defendant  in  their  argument. 

The  foregoing  discussion,  we  believe,  disposes  of  aU  ques- 
tions presented  in  the  argument  of  counsel.  We  think  the 
judgment  of  the  District  Court  ought  to  be  aflSrmed. 

Affirmed. 

Seevees,  J.,  dissenting. — I.  The  court  instructed  the  jury 
as  follows: 

«'VII.  The  defendant  has  tlie  right  to  use  its  track  for  the 
passage  of  trains  at  all  hours  and  times,  and  with  such  fre- 
quency as  it  desires,  and  it  is  the  duty  of  all  persons  about 
to  step  on  such  track  to  conduct  themselves  with  reference  to 
such  rights,  and  to  exercise  care  and  caution  relative  thereto. 
No  person  has  a  right  to  assume,  when  about  to  go  onto  a 
railroad  track,  that  a  train  is  not  coming,  without  looking  for 
himself  to  see  whether  one  is  coming.  The  track  of  a  rail- 
road is  a  place  of  danger  and  a  place  where  the  trains  have 
the  first,  that  is,  the  prior  and  paramount,  right,  and  all  per- 
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sons  about  to  go  onto  it  must  go  there  knowing  the  danger, 
and  the  prior  right  of  the  trains,  and  conduct  themselves  with 
due  care." 

This- instruction  constituted  the  law  of  this  case,  whether 
correct  or  not,  and  it  was  the  duty  of  the  jury  to  have  fol- 
lowed it.  The  undisputed  facts  are,  and  it  is  conceded  in  the 
foregoing  opinion,  the  deceased  stepped  on  the  track  without 
looking  in  the  direction  the  detached  cars  were  coming.  If 
he  had  done  so  the  undisputed  fact  is  he  could  have  seen  the 
cars.  If,  therefore,  the  jury  had  followed  the  instruction 
their  verdict  must  have  been  for  the  defendant 
.  The  opinion  holds  the  deceased  was  not  bound  to  look,  be- 
cause he  had  the  right  to  suppose  all  the  train  had  just 
passed  and  there  were  none  following  so  closely  after  the  cars 
which  had  passed.  It  is  evident  the  case  was  not  tried  in  the 
court  below  on  any  such  theory.  It  is  immaterial  that  the 
detach^  cars  formed  only  a  portion  of  a  train  instead  of  a 
whole  train,  where  the  result  must  have  been  the  same  if  the 
deceased  had  ^^loohed^^  as  the  instruction  requires  he  should 
hav^  done. 

II.  The  defendant  asked  the  court  to  instruct  the  jury  as 
follows:  "  If  you  believe  from  the  evidence  that  the  deceased, 
at  the  time  of  this  accident,  was  walking  length-ways  on  de- 
fendant's track,  and  that  the  point  where  he  was  walking  was 
not  a  public  highway,  then  to  be  lawfully  there  he  must  have 
been  engaged  in  the  peribrmance  of  some  duty  to  defendant, 
I'equiring  him  to  be  thus  walking  on  said  track."  This  in- 
Btruction  was  refused.  It  should,  I  think,  have  been  given.  It 
^vHs  for  the  jury  to  say  whether  the  deceased  was  lawfully  on 
the  track  in  the  performance  of  some  duty.  If  this  be  not 
80,  it  is  strongly  favorable  to  the  plaintiff*.  But  the  opinion 
holds  as  a  matter  of  law  the  deceased  was  lawfully  on  the  track 
in  the  peribrmance  of  some  duty.  Tliis,  in,  my  judgment,  is 
mdiCAlly  wrong.  There  are  other  views  stated  in  the  opinion 
in  which  I  du  not  concur,  but  I  do  not  care  to  extend  this 
dissent,  and  tlierefore  do  not  enter  upon  their  discussion. 
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^   846 
1^   ^'^^  AkEBS  V.    LU8E  ET  AL. 

1.  Vendor  and  Vendee :  ybkdor'slibn:  waiver  of.  A  vendor  who 
takes  in  payment  for  land  Rold  a  promissory  note  with  a  surety  thereby 
waives  his  right  to  a  lien,  which  is  not  reinstated  by  the  fact  that  the 
tiorety  becomes  insolvent  before  the  maturity  of  the  note. 

Appeal  from  Johnson  District  Court 

"Wednesdat,  June  15. 

Action  to  enlbrce  a  vendor's  lien.  The  plaintiff  sold  and 
coiiveyed  certain  real  estate  to  the  defendant  Marvin  R.  Luse, 
and  took  therefor  a  promissory  note  signed  by  him  and  one 
Starkey.  Afterwards  both  Luse  and  Starkey  failed  in  busi- 
ness and  became  pecuniarily  irresponsible,  and  the  note  is 
unpaid.  To  the  petition  setting  up  the  above  facts  the  de- 
fendants demurred  upon  the  ground  that  it  appeared  that  the 
.  plaintiff's- vendor's  Hen  was  waived  by  taking  a  note  from  the 
purchaser  for  the  purchase  money  signed  by  Starkey.  The 
court  sustained  the  demurrer.  The  plaintiff  standing  by  his 
petition,  judgment  was  rendered  for  the  defendants.  The 
plaintiff  appeals. 

William  J.  Haddock^  for  appellant. 

Jo8.  A.  Edwards  and  W.  F.  Eurdman,  for  appellees. 

Adaiiis,  Oh.  J.    Where  a  vendor  of  real  estate  takes  collat- 
eral security  for  the  purchase  money  he  thereby  waives,  pre- 
sumptively, his  vendor's  lien.    Kend/t*ick  v.  JSg- 

1.  VEKDOS  r  J  J  •^ 

vradcS?s^uen :  ff^^^^^y  ^^^^>  128.  It  is  denied,  however,  that 
waiver  of.  '  ^]^q  petition  shows  that  the  plaintiff  took  col- 
lateral  security,  because,  while  it  is  shown  that  he  took  a  note 
signed  by  Starkey,  yet  it  is  averred  that  Stai*key  is  irrespon- 
sible. The  plaintiff  relies  upon  Johnson  v.  McChtefw  et  al.^ 
42  Iowa,  565.  But  in  that  case  the  note  alleged  to  consti- 
tute security  did  not  become  the  plaintiff's  property.     In 
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the  case  at  bar  the  collateral  security  consists  in  the  name  of 
Starkey  as  surety,  and  no  question  is  raised  in  regard  to 
liability.  The  only  question  raised  is  in  regard  to  the  value 
of  Starkey's  name.  NoW*  we  are  not  prepared  to  say  that 
where  the  vendor  of  real  estate  takes  as  collateral  security 
the  note  of  an  insolvent  person  he  does  not  thereby  waive 
his  vendor's  lien.  But  in  the  case  at  bar  it  does  not  appear 
that  Starkey  was  insolvent  when  the  plaintiff  took  the  note. 
Indeed  it  is  shown  that  he  failed  about  two  years  after- 
ward. If  the  plaintiff  waived  his  lien  when  he  took  the 
note,  we  do  not  think  that  it  could  be  deemed  to  be  rein- 
stated by  reason  of  the  fact  that  afterwards  Starkey  became 
insolvent.  Kendrich  v.  Eggleaton^  above  cited.  In  our 
opinion  the  demurrer  was  properly  sustained. 

Affismsd. 


Fairbubn  v.  Goldsmtih  BT  AL. 

1.  Appeal:  filing  of  transcript:  practiob  in  the  supreka  court. 
An  appeal  must  be  taken  within  six  months  after  the  rendition  of  the 
judgment  or  order  appealed  from,  but  it  is  not  required  that  it  shall  be 
perfected  by  the  filing  of  a  transcript  in  the  Supreme  Court  within  that 
time. 

2. : : .  Where  good  faith  is  shown  by  the  appellant  his 

appeal  will  not  be  dismissed  for  a  failure  to  file  a  transcript  until  after 
he  has  had  timely  notice  that  one  will  be  required  by  the  appellee. 

AppM  from  Sao  CirouU  Oowrt. 

Wednesday,  June  15. 

By  the  court.  A  motion  hag  been  made  to  dismiss  this 
appeal  because  no  transcript  has  be^n  filed  and  the  appeal 
1.  APPEAL :  was  not  taken  and  perfected  within  six  months 
crip??pfSc^  after  the  rendition  of  the  judgment.  Appeals 
preme  court,  must  be  taken  within  six  months  after  the  rendi- 
tion of  the  judgment  or  order  appealed  from.    Code,  §  8178. 
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An  appeal  is  taken  by  the  service  of  a  notice  in  writing  on 
the  adverse  party,  his  agent  or  attorney.     Code,  §  3178. 

The  notice  in  this  case  was  served  as  above  provided 
within  six  months  after  the  rendition  of  the  judgment.  But  it 
i'i  said  this  is  not  sufficient,  and  that  the  appeal  must  be  per- 
fected within  six  months  after  the  judgment.  It  is  further 
said  this  cannot  be  regarded  as  having  been  done  until  the 
"  clerk  has  been  paid  or  secured  his  fees  for  a  transcript." 
Code,  §  8179;  Loomia  v.  McKenzie^  post.  It  seems  to 
us  a  distinction  is  recognized  by  the  statute  between  an 
appeal  and  a  perfected  appeal.  The  appeal  must  be  taken 
in  the  time  by  the  service  of  the  notices  required  by  the 
statute,  and  there  is  no  provision  fixing  a  time  when  it  must 
be  perfected  by  paying  or  securing  the  fees  of  the  clerk  for  a 
transcript. 

Where  the  fees  of  the  clerk  are  so  paid  or  secured  the 
clerk  must  forthwith  forward  the  transcript  to  the  clerk  of 
this  court.  Code,  §  3179.  If  appellant  fails  to 
file  a  transcript  and  have  the  case  docketed  so 
that  it  may  be  heard  in  this  court  at  the  time  appellee  is  en- 
titled to  have  the  same  tried,  and  appellant  fails  to  show  a 
sufficient  excuse  for  his  failure,  the  appellee  may  have  the 
appeal  dismissed  or  the  judgment  affirmed.  Code,  §  3181. 
But  no  appeal  shall  be  dismissed  or  the  judgment  affirmed 
because  the  cause  has  not  been  docketed  or  transcript  filed  in 
the  Supreme  Court,  if  it  be  made  to  appear  that  the  appeal  was 
taken  in  good  faith  and  not  for  delay,  or  if  from  conduct 
of  appellee  or  his  counsel  appellant  was  ihduced  to  believe  no 
motion  to  dismiss  or  affirm  would  be  made.  Miller's  Code,  § 
783.  It  has  been  uniformly  held  under  the  foregoing  stat- 
nte  that  the  preparation  of  an  abstract,  filing  the  same  in  this 
court,  and  having  the  cause  docketed,  was  evidence  of  good 
faith,  and  that  when  this  was  done  we  would  not  dismiss  the 
appeal  or  affirm  the  judgment.  At  the  same  time  if  a  trans- 
script  has  not  been  waived  one  must  be  furnished  if  the  ap- 
pellee so  insists,  but  time  will  be  given  to  do  so  unless  the 
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appellant  or  his  counsel  have  had  notice  one  would  be  re- 
quired, and  through  negligence  has  failed  to  furnish  it. 

In  this  case  it  appears  one  of  the  appellees  notified  his 
counsel  not  to  make  any  concessions  or  agreements  in  rela- 
tion to  the  appeal  without  advising  him.  It  also  appears 
that  one  of  said  counsel  gave  counsel  for  appellant  to  under- 
stand no  transcript  would  be  required.  It  does  not  appear  that 
counsel  for  appellant  had  any  knowledge  of  the  instructions 
given  by  appellee  to  his  counsel,  and  therefore  counsel  for  ap- 
pellant had  the  right  to  believe  no  transcript  would  be  re- 
quired. Therefore  it  cannot  be  said  appellant  has  been  neg- 
ligent. The  motion  must  be  overruled  and  time  given  to 
procure  a  transcript  if  appellees  still  desire  one. 


Gilbert  y.  Sandbbson.  -^  3401 

94    A83| 

Contract:  to  settle  MORTGAaE*.  constbuction.  A  contract  whereby  |  95  230' 
one  party  a^prees  to  settle  a  certain  mortgage  given  by  the  other  creates  ^^ft^wttl 
a  personal  liability  on  the  part  of  the  former  to  pay  the  indebtedness  se-  ^^ 
cored  by  the  mortgage. 


2. : :  cancellation  of.    Such  a  contract  may  be  canceled 

by  the  parties  thereto,  npon  a  sufficient  consideration,  at  any  time  be- 
fore it  becomes  known  to,  and  is  accepted  by,  the  mortgagee. 

Appeal  from  Cla/y  Circuit  CovH. 

Wednesday,  June  15. 

Action  at  law.      A  demurrer  to  the  answer  was  bub- 
tained,  and  defendant  appeals. 

RoHnson  dk  MUchrist  and  C.  Z.  Wardy  for  appellant. 

Lot  ThomoBy  for  appellee. 

Seevebs,  J. — S.  S.  Warner  executed  certain  notes  to  Ho- 
mer A.  Smith,  and  secured  the  same  by  mortgage  on  real 
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estate.  The  notes  and  mortgage  were  assigned  to  the  plain- 
tiff. There  was  a  foreclosure  and  sale  of  the  mortgaged 
premises,  but  only  a  portion  of  the  indebtedness  was  realized. 
This  action  was  brought  to  lycover  the  amount  of  the  indebt- 
edness remaining  unpaid.  The  action  was  based  on  the  fol- 
lowing written  instrument: 

"  Sioux  Rapids,  Iowa,  January  13th,  1876. 
"  I,  James  Sanderson,  do  hereby  agree  to  settle  a  mortgage 
now  held  against  the  north  half  of  the  north-east  quarter  and 
the  south-west  quarter  of  section  eight  (8),  township  ninety- 
three  (93),  range  thirty-six  (36),  west  of  the  fifth  principal 
meridian,  when  due;  said  mortgage  of  seven  hundred  dollars 
($700.00),  held  by  Homer  A.  Smith,  and  due  in  seven  aji- 
nual  payments  of  one  hundred  dollars  ($100.00)  each. 

James  Sanderson." 

"For  a  valuable  consideration  I  hereby  assign  to  A.  L.  Gil- 
bert the  foregoing  contract  and  all  my  right  and  interest 
therein,  with  free  power  to  enforce  the  same,  and  commence 
and  prosecute  suit  thereon,  in  his  own  name. 

S.  S.  Warner." 

The  defendant  pleaded  the  mortgage  had  been  fully  satis- 
fied and  discharged  by  the  foreclosure  and  sale  of  the  mort- 
gaged premises,  and  also 

"  3.     For  a  further  defense  to  the  claims  of  the  plaintiff, 

defendant  states  that  on  or  about  the  — day  of 

,  A.  D.  1876,  and  before  said  S.  S.  Wanaer  had  as- 
signed the  said  obligation  to  plaintiff,  and  before  plaintiff  or 
his  assigns  had  any  knowledge  thereof,  and  while  the  same 
was  owned  and  held  by  said  Warner,  and  before  said  notes 
and  mortgage,  executed  and  delivered  by  said  Warner,  were 
transferred  to  plaintiff,  and  while  the  same  were  held  and 
owned  by  said  Smith,  payee  thereof,  that  defendant  and  said 
Warner  entered  into  an  agreement — not  in  writing — wliereby 
defendant  agreed  to  surrender  to  said  Warner  all  the  claims 
.  and  interest  of  defendant  in  said  mortgaged  premises,  inclu- 
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ding  a  deed  therefor,  executed  by  said  Warner  to  defendjwjt, 
and  not  recorded,  and  certain  certificates  of  the  sale  of  said 
premises  for  delinquent  taxes,  duly  executed  by  tlie  treasurer 
and  auditor  of  Buena  Vista  county,  and  said  Warner  agreed 
to  release  defendant  from  all  further  liability  on  account  of 
said  written  obligation  of  defendant,  and  to  cancel  the  same 
and  hold  it  for  naught.  Defendant  further  states  that  he  ex- 
ecuted said  agreement  on  his  part  and  surrendered  to  said 
Warner  said  deed,  and  transferred  to  him  said  certificates  of 
tax  sale,  and  performed  on  his  part  all  the  requirements  of 
said  agreement;  that  said  Warner  accepted  said  deed  and  cer- 
tificates and  entered  into  the  possession  of  said  premises,  and 
defendant  thereby  became  released  from,  all  liability  on  ac- 
count of  said  obligations." 

The  demurrer  assailed  the  sufficiency  of  the  foregoing  por- 
tions of  the  answer,  and  the  questions  discussed  by  counsel 
will  be  now  considered. 

I.  The  appellant  insists  there  could  not  be  a  second  fore- 
closure of  the  mortgage,  and  therefore  it  was  "  settled  "  or 
1.  CONTRACT  •  <iischarged,  within  the  meaning  of  the  writing 

g^*!'*cau-''"  upon  which  the  action  is  based,  when  theforeclos- 
struction  of.  ^^^^  ^^g  obtained  and  the  premises  sold.  In  this 
view  we  do  not  concur.  The  clear  import  of  the  writing  is 
that  the  defendant  would  pay  or  cause  to  be  paid  the  indebt- 
edness secured  by  the  mortgage.  The  object  being  to  thus, 
in  so  far  as  the  parties  could,  release  Warner  from  all  per- 
sonal liability,  or  at  least  to  indemnify  him  from  loss  in  case 
the  mortgaiged  premises  were  insufficient  to  pay  the  indebt- 
edness. If  this  was  not  the  object  and  intent  of  the  par- 
ties to  the  contract,  they  went  through  a  useless  form  and 
ceremony. 

II.  Conceding  the  mortgagee,  Smith,  or  the  plaintiflF,  his 
assignee,  could  avail  themselves  of  the  benefits  conferred  by 
2. . J  the  contract,  the  remgiining  question  is  whether 

cancellation,    ^j^^  mortgagor,  Wamer,  for  a  valuable  considera- 
tion could  release  and  discharge  the  defendant  from  the  obli 
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gation  if  done  before  the  mortgagee  or  his  assignee  had 
knowledge  of  or  accepted  the  contract,  or  whether  it  was  ir- 
revocable nnless  the  mortgagor  or  the  plaintiff  assented  to  the 
revocation. 

The  authorities  are  not  agreed  as  to  the  grounds  upon 
which  the  person  agreeing  to  pay  the  mortgage  is  held  liable. 
In  some  of  the  adjudicated  cases  it  has  been  held  the  contract 
of  indemnity,  or  to  pay  the  mortgage,  operates  as  a  collateral 
security,  obtained  by  the  mortgagor,  which  by  equitable  sub- 
rogation inures  to  the  benefit  of  the  mortgagee.  This  being 
so,  it  has  been  held  to  follow  that  the  mortgagee  can  only  re- 
cover a  personal  judgment  against  the  person  who  agreed  to 
pay  the  debt,  when  the  mortgagor  holds  an  obligation  which 
will  support  the  judgment;  1  Jones  on  Mortgages,  §  762; 
Crowell  V.  Currier^  12  E.  0.  Green  (27  N.  J.  Eq.),  152. 

In  the  case  at  bar,  Warner,  the  mortgagor,  had  released 
the  defendant  from  all  liability  on  the  contract.  Therefore, 
the  doctrine  of  subrogation  cannot  apply  for  the  reason  the 
contract  as  to  Warner  must  be  regarded  in  the  same  light  as 
if  it  had  never  existed.  There  is  nothing  on  which  a  judg- 
ment can  be  supported. 

In  New  York  there  are  cases  which  hold  "the  liability  is  in- 
curred on  the  ground  above  stated,  and  others  which  hold  il 
is  incurred  upon  the  broad  principle  that  if  one  person  make 
a  promise  to  another  for  the  benefit  of  a  third  person,  the 
latter  may  maintain  an  action  on  such  promise.  Gamsey  v 
Roberts^  47  New  York,  238. 

It  is  upon  the  last  ground  it  is  said  the  cases  in  this  State 
are  based.  Roaav,  Kennisonetal.y  88  Iowa,  396.  There  is 
dicta  cited  in  Oa^nsey  v.  Roberts^  it  is  said,  indicating  the  con- 
tract is  irrevocable  unless  the  mortgagee  assents  to  the  revo- 
cation.    No  such  question,  however,  was  in  the  case. 

The  question  under  consideration  arose  in  Simpson  v. 
Browne,  6  Hun,  251,  and  it  was  there  held  in  substance  the 
contract  could  not  be  released  by  the  mortgagor.  This  case, 
on  appeal  (68  N.  Y.,  855),  was  reversed  on  several  groimds, 
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among  which  was  that  the  mortgagor  could  release  the  in- 
demnity before  it  had  been  assigned  to  the  mortgagee,  or 
came  into  his  hands.  To  the  same  effect  is  Stevens  v.  Cos- 
hacker^  8  Hun,  116, 

It  has  also  been  held,  where  one  person  makes  a  promise 
to  another  for  the  benefit  of  a  third  person,  the  person  to 
whom  the  promise  is  made  may  execute  a  valid  release  of 
such  promise  before  it  has  been  accepted  by  the  latter.  i?z^w- 
ham  V.  JSischaff' et  aL,  4t7  Ind.,  211;  Kelhj  v.  HobertSj  40 
N.  Y.,  432. 

In  the  case  at  bar  the  contract  primarily  was  made  to  in- 
demnify the  mortgagor,  Warner.  It  may  be  the  plaintiff 
was  entitled  to  the  benefits  of  the  contract,  but  this  depended 
upon  the  question  whether  he  desired  to  avail  himself  thereof. 
He  could  not  be  forced  to  do  so.  Now,  before  he  had  knowl- 
edge any  such  contract  was  in  existence,  the  parties  who  made 
it  agreed  upon  a  valuable  consideration  to  release  the  obli- 
gation thereby  assumed.  Having  the  power  to  enter  into 
such  contract  it  would  seem  to  follow  they  could  enter  into 
another  whereby  the  former  ceased  to  be  of  any  force  or  ef- 
fect, unless  in  the  meantime  the  person  for  whose  benefit  it 
was  made  in  some  manner  has  indicated  he  accepts  the  coil- 
tract,  or  it  can  be  implied  he  did  so.  By  so  doing  he  ac- 
quires the  rights  and  assumes  the  burdens  incident  thereto. 

It  is  said  the  court  below  based  its  ruling  on  something 
that  is  said  in  Corbett  v.  Waterman^  11  Iowa,  86.  The  ques- 
tion in  that  case  was  not  in  the  one  before  us,  and  we  have 
greaW  doubt  whether  there  is  anything  said  by  way  of  argu- 
ment which  has  any  material  bearing  on  the  case  at  bar. 

The  appellee  suggests  the  answer  shows  the  real  estate 
was  conveyed  by  Warner  to  the  defendant  and  that  the  latter 
has  never  reconveyed  it.  Therefore  it  is  said  the  legal  title 
is  still  vested  in  him.  This  may  be  true,  but  it  is  clear  from 
the  answer  that  the  defendant  has  no  beneficial  interest  in 
the  real  estate.  At  most  he  holds  the  naked  legal  title  in 
trust.  Conceding  a  consideration  was  necessary  to  support 
Vol,  LVI— 23. 
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the  release  as  against  the  plaintiff,  the  answer  shows  there 
was  snch  consideration  independent  t>f  and  in  addition  to  the 
delivery  of  the  deed.  Upon  the  gronnd  herein  indicated  the 
demurrer  should  have  -been  overruled. 

HXVIESSED 


SiKOEB  &  Benedict  y.  Sheldon. 

.1.  Sale :  effect  of  bill  of  sale:  fbaxtd.  The  fact  that  a  sale  of  goods 
Ib  eTidenced  by  a  bill  of  sale  duly  executed  and  recorded  will  not  preclude 
an  officer  seizing  the  goods,  under  process  issued  in  actions  by  cxeditOKb 
of  the  vendor,  from  attacking  the  sale  as  fraudulent. 

Appeal  from  Howa/rd  Distru^  Cov/rt. 

Wednesday,  June  16. 

Action  op  beplevin.  There  was  a  verdict  and  judgment 
for  defendant  for  a  small  part  of  the  property.  The  defend- 
ant appeals.     Tlie  facts  of  the  case  appear  in  the  opinion. 

Powers  <&  Kenyofiy  Chimey  dk  Boylwn,^  and  H.  Sha/oeTy 
-for  appellant 

Brown  cfe  Wellington^  for  appellees. 

Beck,  J. — The  plaintiffs  seek  to  recover  certain  clothing 
rand  other  goods  constituting  a  stock  of  merchandise  which 
'defendant,  as  sheriff,  had  seized  upon  certain  attachments 
and  executions  against  Chapman  &  Sage.  The  answer  Mmits 
the  possession  and  seizure  of  the  goods  under  the  process  of 
the  court,  but  alleges  that  the  property  is  subject  thereto,  hav- 
ing been  fraudulently  transferred  by  Chapman  &  Sage  to 
'plaintiffs,  under  a  secret  trust  for  Chapman  &  Sage. 

II.     The  issues  in  the  case  involve  the  suflBciency  and  good 

faith  of  the  transfer  of  the  goods  by  Chapman  &  Sage  to 

-1.  SALE :  effect  plaintiffs.     This  transfer  was  made  by  a  bill  of 

fraud,         *  sale  duly  acknowledged  and  recorded.     The  court 
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instructed  the  jury  that  if  they  found  the  bill  of  sale  was  made 
and  recorded,  and  that  ''Chapman  informed  the  sheriflF,  when 
he  came  to  levy  the  writs,  that  the  goods  belonged  to  Singer 
&  Benedict,  your  verdict  will  be  for  plaintiffs  for  all  the  prop- 
erty, except  the  twelve  cords  of  wood  and  three  hundred  posts." 
No  question  arises  about  the  wood  and  posts.  The  fact  that 
the  transfer  was  made  by  a  written  bill  of  sale,  acknowledged 
and  recorded,  as  provided  by  Code,  §  1923,  the  possession  of 
the  property  remaining  in  the  vendor,  does  not  preclude  the 
defendant  assailing  the  transaction  on  the  ground  that  it  was 
fraudulent,  and  created  a  secret  trust  for  the  benefit  of  the 
vendor.  There  may  be  actual  fraud  in»a  sale  of  goods  wit- 
nessed by  a  written  instrument,  contemplated  by  the  statute 
just  cited,  which  is  intended  to  render  valid  hona  fide  sales 
where  the  vendor  retains  the  possession  of  the  property,  in  the 
absence  of  actual  notice  to  creditors  or  purchasers.  The  in- 
struction ignores  the  issue  of  fraud,  raised  by  the  answer  of 
defendant,  and,  under  it,  the  jury  were  required  to  find  for 
plaintiffs,  even  though  there  was  evidence  tending  to  show 
that  the  transaction  was  fraudulent.  There  was  evidence 
tending  to  show  that  the  vendors  were  unable  to  pay  their 
debts,  if  not  insolvent,  and  that  the  goods  exceeded  in  value 
the  claim  which  the  vendees  held  against  the  vendors,  which 
constituted  the  consideration  for  the  goods.  There  were 
other  circumstances  tending  to  establish  fraud.  This  evi- 
dence should  have  been  submitted  to  the  jury,  with  proper  in- 
structions on  the  issue  of  fraud. 

III.  Counsel  for  plaintiffs  insist  that  there  is  no  evidence 
tending  to  show  that  the  vendors  were  insolvent,  or  to  author- 
ize an  inference  that  they  had  not  ample  means  to  pay  their 
debts.  We  think  differently.  The  evidence  shows  that  they 
were  largely  indebted;  that  many  attachments  and  executions 
were  issued  against  them,  and  that  one  of  the  vendees  testifies 
that  he  regarded  the -claim  he  held  against  them  as  doubtful, 
or,  to  use  his  own  language,  "a  very  poor  one."  This  evidence 
tends  to  show  the  insolvency  of  the  vendors,  and  will  not  per- 
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mit  a  presumption  that  they  had  suflScient  property  to  pay 
their  debts. 

IV.  Counsel  for  defendant  insist  that  the  bill  of  sale  is 
void  for  uncertainty  in  the  description  of  the  property,  and 
therefore  did  not  operate  to  impart  notice  to  defendants;  he, 
therefore,  claims  that  the  court  erred  in  admitting  it  in  evi- 
dence. The  instrument  was  surely  competent  evidence  of  the 
fact  of  its  execution.  The  court  did  not  err  in  admitting  it  in 
evidence  for  whatever  it  was  worth.  If  it  be  conceded  that  it 
did  not  operate  to  impart  notice  on  account  of  the  defective 
description,  the  proof  shows  that  defendant  had  notice  of  the 
sale.  No  prejudice  resulted  to  defendant  from  the  admission 
of  the  instrument  in  evidence. 

V.  A  witness  who  is  an  attorney  was  asked  certain  ques- 
tions which  were  intended  to  elicit  conversations  had  by  him 
with  the  parties  at  and  before  the  sale  of  the  goods.  The  evi- 
dence was  rejected  on  the  ground  that  it  was  intended  to  es- 
tablish communications  between  the  attorney  and  his  client. 
We  think  the  ruling  is  correct.  The  testimony  shows  that 
the  witness  was  the  attorney  of  the  parties  employed  in  the 
business  pertaining  to  the  sale,  and  was  consulted  as  such. 

Other  questions  discussed  by  counsel  need  not  be  consid- 
ered. For  the  error  committed  by  the  court  in  the  ruling 
upon  instructions,  the  judgment  is 

Sbvebsed. 
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Beoquet  V.  Sterling  et  al. 

1.  Praotioe:  offer  to  redeem  from  tax  s alb:  costs.    Whare  a  plain- 

tiff offers  to  redeem  from  a  tas  sale  of  property  to  the  defendant,  which 
redemption  is  decreed  upon  a  trial,  the  plaintiff  is  entitled  to  recover 
the  costs  of  such  trial. 

2.  Mortgage:  redemption  from  tax  sale:  lien.    A  mortgagee  who 

redeems  the  mortgaged  property  from  tax  sale  is  entitled  to  a  lien  for 
the  amount  paid  in  addition  to  the  amount  of  his  mortgage. 

Appeal  from  Buchanan  Circuit  Court. 

Wednesday,  June  15. 

Action  for  the  foreclosure  of  a  mortgage  on  120  acres  of 
land.  The  plaintiff  amended  his  petition  by  averring  that 
after  the  execution  of  the  mortgage  to  him  eighty  acres  of 
the  land  was  sold  at  tax  sale  to  one  of  the  defendants,  and  a 
tax  deed  made  therefor;  that  the  sale  was  fraudulent  and 
void  for  various  reasons,  and  the  plaintiff  offered  to  pay  to 
the  parties  entitled  thereto  the  amount  necessary  to  redeem 
from  such  tax  sale,  and  asked  that  he  be  permitted  to  redeem 
therefrom,  and  that  the  amount  necessary  to  be  paid  to  re- 
deem from  such  sale  be  made  a  lien  upon  said  premises  in 
his  favor  superior  to  any  claim  of  the  other  defendants. 
Issue  was  taken  on  this  amendment  by  the  holder*  of  the  tax 
title.  On  Jfovember  4th,  1879,  the  cause  was  tried  as  to 
the  note  secured  by  the  mortgage,  and  judgment  was  ren- 
dered in  favor  of  the  plaintiff  and  against  the  mortgagor, 
for  the  amount  of  the  note,  interest,  attorney's  fees  and  costs. 
On  the  5th  day  of  April,  1880,  the  cause  came  on  for 
hearing  and  the  plaintiff  tendered  to  the  defendants  $106  for 
the  redemption  of  the  land  from  the  tax  sale.  A  trial  was 
afterwards  had,  and  the  court  by  consent  took  the  cause 
under  advisement,  and  in  vacation  filed  a  decree  declaring 
the  tax  deed  to  be  void,  and  permitting  the  plaintiff  to  re- 
deem therefrom,  aud  that  the  $106  tendered  by  the  plaintiff 
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should  be  in  full  of  the  redemption.  The  decree  further 
finds  as  follows:  "That  no  tender  having  been  made  by 
plaintiff  until  the  trial,  all  costs,  not  included  in  the  judg- 
ment heretofore  rendered  against  the  defendant  Sterling,  shall 
be  taxed  to  plaintiff,"  and  the  decree  directs  the  sale  of  the 
premises  in  satisfaction  of  the  judgment  against  the  said  B. 
F.  Sterling,  but  omits  to  make  the  amounts  paid  in  redemp- 
tion a  lien  on  the  land. 

C.  E.  Handier,  for  appellant 

No  appearance  for  appellees. 

KoTHBocK,  J. — I.     The  plaintiff  claims  that  having  made 
the  offer  to  redeem  at  the  time  he  filed  his  amendment  at- 

1.  PRACTICE :  tacking  the  tax  title,  and  having  succeeded  in  de- 
deem  from  feating  the  title,  he  should  not  be  required  to  pay 
<»«ts.  the  costs  of  the  trial  on  that  issue.     Under  the 

rule  established  in  Springer  v.  Bartley  46  Iowa,  688,  the  po- 
sition  of  the  plaintiff  is  correct.  After  the  offer  to  redeem 
was  made  the  defendant  ought  not  to  be  allowed  to  try  the 
validity  of  the  tax  title,  and,  upon  the  failing  in  the  action, 
recover  costs. 

II.     It  is  next  claimed  that  the  amount  paid  in  redemp- 

2.  MOBTOAGE :  ^^^^  should  havc  been  made  a  lien  on  the  land. 
SJm'tw^^e:  !»  ^^  ^l^o  the  plaintiff  is  correct.  Strong  v. 
^^"^  Bwdiok,  62  Iowa,  630. 

Hevbbsed. 
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Bjlll  V.  EOTCK. 

1.  Praetioe :  actiox  brought  in  wbokg  gouktt:  traksfbb  of.  npon% 
the  transfer  of  an  action  begun  in  the  wrong  county  to  that  of  the  de- 
fendant's residence,  the  original  papers  are  required  to-be  filed  in  the 
court  to  which  the  transfer  is  made,  and  where  they  are  not  so  filed  ten 
days  before  the  next  ensuing  term  of  such  court  the  cause  will  be 
deemed  discontinued.  Such  omission  is  not  waived  by  the  appearance  of 
the  defendant  to  moye  a  dismissal  of  the  action. 

Appeal  from,  BvUer  dreudt  Cov/rt. 

.Wednbsdat,  Junb  15. 

This  action  was  commenced  in  the  Circuit  Court  of  Floyd 
county,  at  the  September  term,  1879,  and  notice  was  served 
on  the  defendant  in  Butler  county.  At  the  September  term 
the  defendant  appeared  and  made  application  for  change  of 
the  place  of  trial  to  Butler  county,  on  the  ground  that  the  de- 
fendant was  a  resident  of  that  county,  and  also  for  an  order 
for  compensation  for  being  compelled  to  attend  to  the  suit  in 
the  wrong  county.  The  application  was  sustained,  and  an  or- 
der was  made  transferring  the  cause  as  prayed,  and  awarding 
to  the  defendant  twenty-five  dollars  for  his  trouble  and  ex- 
pense in  attending  upon  the  court  in  the  wrong  county. 

At  the  January  term,  1880,  of  the  Floyd  Circuit  Court,  and 
at  the  May  term,  1880,  the  cause  remained  on  the  calendar, 
and  was  continued  by  order  entered  in  the  usual  form.  At 
the  September  term,  1880,  of  said  court,  the  cause  being  still 
on  the  calendar,  the  defendant  filed  a  motion  to  strike  it  from 
the  docket,  because  the  same  had  been  finally  disposed  of  by 
order  of  the  court  at  the  September  term,  1879.  The  motion 
was  sustained. 

On  the  26th  day  of  August,  1880,  plaintiff  served  upon  de- 
fendant's attorney  a  notice  in  writing  to  the  effect  that  he 
would  cause  to  be  filed  in  the  office  of  the  clerk  of  the  Circuit 
Court  of  Butler  county  the  papers  in  said  cause,  and  a  certi- 
fied copy  of  the  record^  and  that  said  cause  would  be  brought  on 
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for  hearing  at  the  November  term,  1880,  of  said  court.  On 
the  2l8t  of  October,  1880,  there  was  filed  in  said  office  a  duly 
certified  copy  of  all  the  papers  filed  in  said  cause  in  the  Floyd 
Circuit  Court,  also  a  duly  certified  copy  of  the  record  of  the 
cause  in  said  court. 

At  the  November  term,  1880,  the  cause  having  been  placed 
on  the  calendar  by  the  clerk  of  the  Butler  Circuit  Court,  the 
defendant  filed  a  motion  to  strike  it  therefrom,  on  the  grounds 
that  said  cause  was  discontinued  by  the  failure  of  the 
plaintiif  to  comply  with  the  order  of  the  court  changing  the 
place  of  trial,  and  by  failure  of  plaintiff  to  cause  to  be  filed  in 
the  Butler  Circuit  Court  the  papers  and  copy  of  the  record  in 
the  cause,  as  required  by  law.  • 

The  motion  was  overruled.     Defendant  appeals. 

nemenv)ay  cfe  PolJcj  for  appellant. 

J.  W.  Merrill  and  J.  H.  Scales,  for  Appellee. 

BoTHKOOK,  J. — The  order  for  a  change  of  the  place  of  trial 
was  made  under  section  2589  of  the  Code,  which  provides 
1.  PRACTiGR :  that  "if  the  sum  so  awarded  (the  amount  allowed 
in  wron^"*     the  defendant  for  attending  at  the  wronxr  county) 

court  :fians-  ,  .,  ?       ,     ,  .  , 

fer  oL  and  costs  are  not  paid  to  the  clerk  at  a  time  to  be 

fixed  by  the  court,  or  if  the  papers  in  such  case  are  not  filed 
by  the  plaintiff  in  the  court  to  which  the  change  is  ordered 
ten  days  before  the  first  day  of  the  next  term  thereof,  or,  if 
ten  days  do  not  intervene  between  the  making  of  said  order 
and  the  first  day  of  the  next  term  of  said  court,  ten  days  pre- 
ceding the  first  day  of  the  next  succeeding  term  thereof,  in 
either  event  thje  action  shall  be  deemed  to  be  discontinued." 
When  the  order  for  change  of  place  of  trial  was  made,  an 
appeal  was  taken  to  this  court  by  the  plaintiff,  and  the  ruling 
of  the  Circuit  Court  was  affirmed  June  18,  1880.  54 
Iowa,  136.  There  is  some  controversy  between  counsel 
for  the  respective  parties  as  to  whether  a  supersedeas  bond 
was  filed  pending  that  appeal,  and  an  order  made  staying  jiro- 
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ceedings.  The  appellee  contends  that  such  bond  was  filed, 
and  the  proceedings  being  thereby  stayed,  the  transfer  of  the 
case  could  not  be  eflfected  until  the  disposition  of  the  appeal 
in  this  court.  We  do  not  find  it  necessary  to  determine  this 
question,  in  the  view  we  take  of  the  case.  If  it  should  be  con- 
ceded that  the  appeal  suspended  proceedings  in  the  court  be- 
low, this  would  not  excuse  the  plaintiflF  for  delay  after  the  ap- 
peal  was  disposed  of.  The  plaintiff  served  a  notice  in  August, 
1880,  that  he  would  complete  the  transfer,  and  that  the  cause 
would  be  ready  for  hearing  at  the  November  term,  1880,  and 
on  the  21st  day  of  October  he  filed  copies  of  the  papers  in  the 
case  in  the  office  of  the  clerk  of  the  Butler  Circuit  Court,  and 
filed  a  copy^of  the  record  of  said  cause  in  that  court.  The 
statute  requires  that  the  papers — the  originals,  not  copies,' 
shall  be  filed,  and  for  failure  to  do  this  the  cause  shall  be 
deemed  discontinued.  One  of  the  grounds  of  the  motion  was 
for  this  cause.  This  omission  was  not  cured  by  the  defend- 
ant's appearance,  and  moving  to  strike  the  cause.  No  action 
was  pending,  because  it  had  been  discontinued  by  operation 
of  law.  Section  2600  of  the  Code  provides  that  if  the  petition 
be  not  filed  by  the  date  fixed  in  the  original  notice,  "the  action 
will  be  deemed  discontinued."  In  Cibula  v.  Pitts  Manf. 
Co.^  48  Iowa,  528,  we  held  that  in  such  case  the  appearance 
of  the  defendant  for  the  purpose  of  moving  a  discontinuance 
of  the  action  is  not  a  waiver  of  the  defect  resulting  from  the 
failure  to  file  the  petition  in  time.  The  language  of  the  sec- 
tion of  the  statute  under  consideration  in  this  case  is  almost 
identical,  in  so  far  as  the  consequences  resulting  from  a  failure 
to  comply  with  its  provisions  are  involved,  with  the  language 
in  section  2600,  and  we  think  the  case  cited  involves,  in  prin- 
ciple, the  same  question  presented  in  this  record. 

In  our  opinion,  the  motion  to  strike  the  case  from  the  cal- 
endar should  have  been  sustained. 

Eevebsed. 
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1.  Praotiod:  claim  against  ilstate:   error  in  PRobEEDiNGS.    The 

iAct  that  a  daim  against  an  estate,  which  should  hare  been  piosecated 
by  proceedings  in  probate,  is  sued  in  an  ordinary  action  at  law  against 
the  administrator  is  not  ground  for  demurrer. 

2.  : :  JUDGMENT  AGAINST  ADMINISTRATOR.  A  judgment  ren- 
dered against  an  administrator,  in  an  action  wherein  the  court  acquired 
jurisdiction  of  both  parties  and  subject-matter,  cannot  be  set  aside  on 
the  ground  that  the  claim  was  not  regularly  prosecuted  in  accordance 
with  the  statute  goyeming  the  establishment  of  olaims  against  estates. 

Appeal  from  Dela/ware  Circmt  Court. 

Wednesday,  June  15. 

The  petition  in  this  case  is  entitled  as  follows:  "Lawrence 
McName,  administrator  or  the  estate  of  Mason  A.  King,  de- 
ceased, V.  P.  6.  Malvin,  Sarah  Malvin,  administratrix  of  the 
estate  of  Samuel  Malvin,  deceased." 

The  body  of  the  petition  is,  in  subtance,  as  follows:  That 
on  the  17th  day  of  November,  1870,  in  the  lifetime  of  said 
Samuel  Malvin,  he,  the  said  Malvin,  made  his  joint  promis- 
sory note  in  writing  to  Mason  A.  King  and  Phoebe  King,  by 
which  he  promised  to  pay  said  Mason  A.  King  four  hundred 
dollars,  with  interest.  A  copy  of  the  note  is  set  out,  which 
appears  to  have  been  executed  by  P.  S.  Malvin,  Samuel  Mal- 
vin and  Marion  Cloud.  It  is  further  averred  "that  the  note 
was  duly  presented  to  P.  S.  Malvin,  as  one  of  the  administra- 
tors of  said  estate  of  Samuel  Malvin,  and  by  him  duly  ap- 
proved as  a  valid  and  subsisting  claim  against  said  estate." 
The  prayer  of  the  petition  is  as  follows:  "Wherefore  the  plain- 
tiff asks  judgment  against  Sarah  Malvin,  as  administratrix  of 
the  estate  of  Samuel  Malvin,  for  $300,  and  for  costs."  Cer« 
tain  payments  were  indorsed  on  the  note. 

The  defendant,  Sarah  Malvin,  demurred  to  the  petition  on 
the  following  grounds: 
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*^l8t.  That  the  facts  stated  in  the  petition  do  not  entitle 
the  plaintiff  to  the  relief  demanded. 

<'It  appearing  on  the  face  of  the  petition  that  plaintiff's 
claim  is  a  mere  money  demand  against  the  estate  of  Samuel 
Malvin,  deceased,  and  no  facts  whatever  are  stated  showing 
that  this  defendant  has  rendered  herself  liable  to  pay  the 
same. 

^'Plaintiff  also  alleges  that  said  claim  was  presented  to  this 
defendant's  co-administrator,  and  by  him  allowed  as  a  valid 
claim  against  the  estate  of  Samuel  Malvin,  deceased,  and  his 
remedy  -is  not  in  this  court  against  this  defendant  in  an  orig- 
inal action. 

"2d.  Because  this  court  has  no  jurisdiction  of  the  subject- 
matter  of  this  action.  It  appearing  from  said  plaintiff's  pe- 
tition that  said  claim  is  a  mere  money  demand  against  the 
estate  of  Samuel  Malvin,  deceased,  and  no  facts  are  stated  in 
said  petition  showing  that  the  defendant  has  ever  rendered 
herself  liable  to  pay  the  same." 

The  demurrer  was  overruled,  and  defendant  refusing  to 
plead  over,  it  was  adjudged  that  plaintiff  recover  of  the  de- 
fendant, as  administratrix  of  the  estate  of  Samuel  Malvin,  the 
amount  due  on  the  note,  said  judgment  to  be  treated  as  a 
claim  of  the  fourth  class  against  the  estate  of  the  said  Samuel 
^alvin,  deceased,  and  to  be  paid  as  a  fourth-class  claim. 

At  the  next  term  of  the  court  a  motion  was  made  by  the 
defendant  to  set  aside  the  judgment  and  establishment  of  the 
claim,  which  motion  was  overruled.    Defendant  appeals. 

Utt  Brothers^  for  appellant. 

C.  B.  Kermedy^  for  appellee. 

KoTHBOCK,  J. — I.  If  we  understand  the  first  ground  of 
demurrer,  it  is  this:  That  no  facts  are  stated  in  the  petition 
which  would  authorize  a  personal  judgment  against  the  de- 
fendant, and  that  the  remedy  is  against  the  estate  of  the 
maker  of  the  note,  and  not  against  the  defendant  in  a  personal 
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action.  Bat  this  ground  of  demurrer  assumes  a  fact  not 
warranted  from  the  averments  of  the  petition.  No  personal 
judgment  is  demanded  therein  against  the  defendant.  It  is 
asked  that  a  judgment  be  rendered  against  her  as  admi];iistra- 
trix,  which  means  simply  that  the  demand  be  established  as  a 
claim  against  the  estate. 

II.  The  next  ground  of  demurrer  goes  to  the  jurisdiction 
of  the  court,  and,  as  we  understand  it,  the  defendant  claims 
1.  PBACTicB :   that  the  demand  should  have  been  filed  on  the 

esta?e  f error    probate  side  of  the  court     But  a  mistake  as  to 

In  proceed- 

in«8.  kind  of  proceedings  adopted  by  the  plaintiff  is  not 

ground  for  demurrer.  The  defendant  should  have  moved  to 
transfer  the  cause  to  the  probate  calender,  if  it  was  thought 
that  was  the  proper  forum.     Aahlockv,  Sherman^  ante^  311. 

III.  The  motion  made  at  the  succeeding  term  to  set  aside 
the  judgment  was  properly  overruled.  It  was  based  for  the 
2 . .  most  part  upon  the  ground  that  the  court  erred 

agafnSt  ad-  ^^  entertaining  the  action,  for  the  reason  that  the 
miiiistrator.  p^jtition  and  proceedings  were  not  based  upon 
the  statute  for  establishing  claims  against  an  estate,  and  be- 
cause the  claim  was  not  tiled  in  twelve  months  after  the  ad- 
ministrators gave  notice  of  their  appointment,  and  because  it 
was  barred  by  the  statute  of  limitations. 

This  motion  came  too  late.  The  court  had  jurisdiction  oji 
the  parties  and  of  the  subject-matter.  What  evidence  it  had 
before  it  does  not  appear.  The  defendant  should  have  made 
her  resistance  to  the  claim  before  judgment  This  disposi- 
tion of  the  cause  renders  it  unnecessary  to  determine  the  mo- 
tion filed  by  appellee. 

Affirmed. 
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AdDICKEN   ET  AL.    v.    HuMPHAL  ET  AL.  56    3(i5 

ill8   728 

1.  Conveyance :  fraud.    Evidence  considered  and  held  insufficient  to  es- 
tablish fraud  in  a  conveyanue  of  real  estate  by  a  husband  to  his  wife. 

Appeal  from  Winneshiek  Circuit  Cottrt. 

"Wednesday,  June  15. 

Action  in  equity  to  subject  certain  real  estate  conveyed  by 
the  defendant  Martin  to  his  wife,  who  is  made  defendant,  to 
the  payment  of  a  judgment  against  him,  on  the  ground  the 
conveyances  were  made  with  intent  to  hinder  and  delay  the 
creditors  of  said  Martin,  in  whieh  fraud  the  defendant  Anna 
participated,  as  was  alleged  in  the  petition. 

Separate  answers  were  filed  by  the  defendants,  admitting 
the  conveyances  as  alleged  in  the  petition  but  denying  all 
fraud,  and  the  said  Anna  further  alleged  in  her  answer  she 
had  paid  a  good  and  valuable  consideration  for  the  premises, 
and  that  a  portion  thereof  "  was  the  homestead  of  defendants 
prior  to  the  time  any  of  plaintiffs'  said  claims  accrued." 

The  court  decreed  that  all  the  real  estate  except  the  home- 
stead should  be  sold  and  the  proceeds  applied  in  payment  of 
the  judgment,  and  the  defendants  appeal. 

Brown  <&  Wellington^  for  appellants. 

No  appearance  for  appellees. 

Seevbks,  J.  The  conveyances  are  referred  to  in  the  ab- 
stract as  exhibits  "  A  "  "  B  "  "  0  "  "  D,"  and  were  all  exe- 
cuted in  1872.  The  judgment  was  rendered  in  1876,  but 
conceding  it  was  rendered  on  an  indebtedness  existing  when 
the  conveyances  were  executed,  about  which  there  are  doubts, 
we  have  the  question  whether  the  conveyances  were  volun- 
tary, without  consideration,  and  made  with  intent  to  de- 
fraud creditors. 
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There  is  no  evidence  tending  to  show  the  defendant  Anna 
had  knowledge  her  husband  was  indebted  to  the  plaintiflEs 
when  the  conveyances  were  made,  or  that  he  was  indebted  to 
any  one  else  except "  for  a  horse  "  we  infer  he  had  purchased. 
The  amount  of  this  indebtedness,  or  whether  it  still  subsists, 
does  not  appear.  • 

There  is  no  evidence  tending  to  show  the  conveyances  were 
made  with  any  fraudulent  intent,  but  the  ground  relied  on  by 
plaintiflEs  is  they  were  voluntary  and  without  consideration, 
and,  therefore,  the  premises  therein  described  should  be  sub- 
jected to  the  payment  of  said  judgment. 

The  defendants  testified,  and  they  are  corroborated  by  the 
evidence  of  the  defendant  Martin's  father,  that  the  defendant 
Anna  paid  her  husband  four  hundred  dollars  for  the  real  es- 
tate. There  is  no  evidence  tending  to  cast  serious  doubts  on 
the  testimony  of  the  defendants.  It  must,  therefore,  be  re- 
garded as  true. 

In  determining  the  value  of  the  real  estate  the  homestead 
should  be  excluded.  For,  under  the  circumstances,  it  could 
not  be  subjected  to  the  payment  of  the  judgment  if  it  be 
conceded  it  was  conveyed  voluntarily  and  without  considera- 
tion.   Delashm/u^  v.  Trauj  44  Iowa,  613. 

It  is  impossible  to  determine  from  the  description  of  the 
premises  set  out  in  exhibit "  A  "  the  quantity  of  land  thereby 
conveyed,  and  no  witness  states  the  value  thereof.  There  is 
evidence  which  fixes  the  value  per  acre  of  some  of  the  real 
estate,  but  we  cannot  say  it  is  that  described  in  said  exhibit 
Conceding,  however,  it  is  that  tract  to  which  the  evidence 
applies,  we  cannot  approximate  to  the  value  because  the 
number  of  acres  has  not  been  shown. 

The  premises  in  exhibits  "  B  "  and  "  C  "  were  worth,  ac- 
cording to  the  evidence  of  Sydlow,  $160  at  the  time  he  testi- 
fied. We  are  not  able  to  say  with  the  requisite  degree  of 
certainty  that  any  other  witness  testified  as  to  the  value  of 
these  tracts. 
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In  exhibit  "  D  "  the  homestead  and  other  real  estate  con- 
sisting of  lots  in  the  town  of  Conover  is  described. 

There  is  evidence  showing  the  value  of  the  homestead,  bnt 
not  of  the  other  lots.  We  cannot,  therefore,  say  the  convey- 
ances were  made  without  consideration.  On  the  contrary, 
we  are  of  the  opinion  under  the  evidence  the  defendant  Anna 
paid  the  full  value  of  the  premises,  if  the  homestead  is  ex- 
cluded. This  being  so,  and  as  there  was  no  fraudulent  intent 
in  fact,  the  court  below  erred  in  subjecting  any  portion  of 
the  real  estate  to  the  payment  of  the  judgment. 

Kevbbsbd. 


CooPEB  V.  Dillon  bt  al. 


'Appeal:  amount  in  coktrovebst:  how  determined.  Where  no 
counter-claim  is  filed,  the  amount  in  controversy  in  an  action  is  to  be 
determined  from  the  allegations  of  the  petition,  rather  than  from  the 
amount  claimed  in  the  prayer.  [  fi  ^ 

'too    751 
IIOI    111 

Appeal  from  Hardvn  Circuit  Court.  VWm 


Wednesday,  Jfnb  16. 

This  is  an  action  involving  the  obligation  of  the  defendants 
to  erect  and  maintain  a  partition  fence  on  the  line  between 
lands  owned  by  the  respective  parties.  It  appears  that,  a  con- 
troversy having  arisen  as  to  the  obligation  to  erect  the  fence, 
the  plaintiff  applied  to  the  township  trustees,  who  met  and 
determined  that  the  fence  should  be  built,  and  assigned  to 
each  party  his  portion  thereof,  and  fixed  a  time  within  which 
the  same  should  be  erected.  The  defendants  neglected  to 
build  the  portion  assigned  to  them,  and  after  the  time  fixed 
by  the  trustees  the  plaintiff  proceeded  to  erect,  and  did  erect, 
the  same.  The  trustees  were  thereupon  called  to  assess  the 
value  of  the  defendant's  portion  of  said  fence  so  erected  by 


112    102 
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the  plaintiff,  and  the  plaintiff  claims  judgment  for  double  the 
value  of  the  fence  as  fixed  by  the  trustees,  and  the  fees  of  the 
trustees.  There  was  a  trial  by  the  court,  which  resulted  in  a 
judgment  for  the  plaintiff.     Defendants  appeal. 

E.  W.  E(Z8tmany  for  appellants.  » 

8.  M.  Weaver  J  for  appellee. 

EoTHBocK,  J. — Counsel  for  appellee  claims  that  this  court 

has  no  jurisdiction  of  the  appeal  because  the  amount  in  con- 

1.  appral:      troversy  as  shown  by  the  pleadings  does  not  ex- 

contppverey :   ceed  One  hundred  dollars,  and  there  is  no  certifi- 

how  deter-  ' 

mined.  cate  of  the  trial  judge  as  required  by  section  3173 

of  the  Code. 

No  cross-claim  was  filed  by  the  defendants,  and  the  amount 
in  controversy,  as  shown  upon  the  face  of  the  petition,  must 
determine  the  question.  It  appears  from  the  petition  that 
the  trustees  assessed  the  value  of  the  fence  in  controversy  at 
$40,  and  that  their  fees  amounted  to  $8.  The  prayer  of  the 
petition  is  as  follows:  "  Plaintiff  therefore  demands  judgment 
against  the  defendants  in  twice  the  amount  of  the  value  of 
said  fence,  and  fees  of  said  trustees  as  shown  by  said  certifi- 
cate, in  all  $110,  and  for  costs."  It  is  doubtful  whethei 
.  under  this  prayer  plaintiff  intended  to  include  double  the 
amount  of  the  fees.  But  wh.ether  he  did  or  not,  he  was  at 
the  most  entitled  to  recover  but  ninety-six  dollars,  and  the 
amount  of  his  recovery  must  be  fixed  by  the  allegations  of 
his  petition,  rather  than  by  the  prayer  thereof.  If  the  de- 
fendants had  made  default  he  could  not  have  recovered  $100. 
Counsel  for  appellant  claims  that  plaintiff  was  entitled  to 
one  per  cent  a  month  on  the  amount  found  by  the  trustees 
under  section  1491  of  the  Code,  and  that  this  would  make 
the  amount  in  controversy  exceed  $100.  There  are  two  an- 
swers  to  this  position.  Ist.  The  petition  does  not  claim 
such  interest,  and  2d.  This  action. is  brought  under  sections 
1492  and  1493  of  the  Code,  which  allow  a  recovery  of  double 
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the  value  of  the  fence,  and  not  one  per  cent  a  month  in  addi- 
tion thereto. 

In  our  opinion  the  amount  in  oontroversy  did  not  exceed 
$100,  and  this  court  having  no  jurisdiction  the  appeal  mu&t 
be  dismissed. 

Appeal  DiamaBm). 


ClJNNIKOHAM  V.    WiLDB  BT  AL. 

1.  Dower :  law  govebning  assionicbnt  of.  The  assignment  of  dower 
to  a  widow  is  governed  by  the  law  in  force  at  the  time  of  the  death  of 
the  husband.    Following  Lucas  v.  Sawyer,  17  Iowa,  517. 

Appeal  from  Dubuque  District  Cov/rt. 

Wednesday,  June  16. 

The  plaintiff  brings  this  action  for  the  assignment  of 
dower  in  certain  lots  in  the  city  of  Dubuque.  She  alleges 
that  she  was  married  to  John  Cunningham,  in  April,  1840, 
and  that  he  died  in  1880;  that  in  June,  1840,  he  purchased 
the  lots  in  question,  and  they  were  sold  on  execution  against 
her  husband,  October  9th,  1841,  but  that  she  never  released 
her  right  of  dower  therein. 

A  demurrer  was  interposed  to  the  petition,  which  the 
court  sustained.     The  plaintiff  appeals. 

T.  S.  <&  JB.  E.  WihoThy  for  appellant. 

MoCeney  <6  CDormell^  for  the  appellees. 

JDat,  J.  Appellant's  counsel  concede  that  the  case  of 
Lucas  V.  SawyeTj  17  Iowa,  i517,  is  adverse  to  the  position 
which  they  assume,  and  in  an  argument  exhibiting  much  re- 
search and  earnestness,  they  ask  that  that  decision  be  re-ex- 
amined and  overruled.  Zucae  v.  Sawyer  was  decided  in 
YoL.  LYI— 24. 
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1864.  It  is  not  a  hasty  or  ill-considered  decision,  but,  upon 
the  contrary,  the  question  is  elaborately  discussed  and  delib- 
erately determined.  The  decision  announces  a  rule  of  prop- 
erty. For  seventeen  years  it  has  passed  unchallenged  by  the 
legislature,  and,  so  far  as  we  are  advised,  by  the  profession. 
It  was  followed  in  Sturdevant  v.  JTorris,  30  Iowa,  65,  and, 
quite  recently,  in  Parker  v.  Smally  55  Iowa,  732.  This 
seems  to  be  a  most  fitting  occasion  for  the  appL'cation  of  the 
salutary  maadm,  sta/re  decisis  et  non  quieta  movere.  The 
demurrer,  in  our  opinion,  was  properly  sustained. 

Affibmbd. 


SCOFIELD   V.    FOBD. 


r.  Promissory  Note:  material  alteration:  sbvbbanoe  of  con- 
tract.   Where  a  contract  all  written  upon  one  paper  is  severed,  leav- 
M  »^  injf  one  portion  in  the  form  of  a  negotiable  promissory  note,  signed  by 

-—  one  of  the  parties,  such  severance  constitutes  a  material  alteration  of  the 

contract,  and  no  recovery  can  be  had  on  the  note,  even  in  the  hands  of 
a  hona  fide  purchaser  for  value  before  maturity,  unless  the  maker  is 
chargeable  with  gross  negligence  in  its  execution. 

Appeal  from,  Washington  Circuit  Court. 

Thursday,  June  16. 

Action  upon  a  promissory  note  made  payable  to  M.  Wood- 
ward or  bearer  and  transferred  to  the  plaintiff.  The  de- 
fendant admits  the  signature,  but  avers  that  he  was  induced 
to  execute  the  note  by  fraud;  that  he  undertook  to  sell  seeders 
and  cultivators  as  agent  of  Woodward,  that  he  signed  a  paper 
as  a  contract  setting  forth  the  terms  of  the  agency;  that  he 
had  no  intention  of  signing  a  promissory  note,  but  that  the 
paper  signed  contained  words  in  the  lower  right  hand  comer 
which  taken  by  themselves  constitute  the  note  in  question; 
that  after  his  signature  was  obtained,  the  part  containing 
these  words  was  cut  off  with  his  signature  attached  thereto. 
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There  was  a  trial  by  jury,  and  the  court  gave  two  instructions 
which  are  in  these  words: 

<<1.  The  defendant  has  admitted  that  the  signature  to 
the  note  is  genuine,  and  it  is  also  admitted  by  the  plaintiff* 
that  the  note  was  procured  from  the  defendant  by  fraud. 
This  being  true  the  burden  of  proof  rests  upon  the  plaintiff 
to  satisfy  you  by  a  preponderance  of  the  evidence  that  he 
gave  value  for  it,  and  that  he  is  a  bona  fide  purchaser  before 
the  maturity  of  the  note. 

"2.  But  if  you  find  from  the  evidence  that  at  the  time  the 
note  in  question  was  signed  it  formed  a  part  of  a  contract 
printed  and  written  upon  a  large  piece  of  paper,  and  that 
such  contAct  when  signed  contained  no  promise  to  pay 
money  except  upon  certain  conditions,  that  after  such  signing 
and  without  the  knowledge  or  consent  of  the  defendant  the 
paper  now  in  suit  was  cut  out  of  the  lower  right  hand  comer 
of  the  contract  in  such  a  manner  as  to  leave  the  paper  so  cut 
out  in  the  form  of  a  negotiable  promissory  note,  as  it  now 
appears,  the  plaintiff  cannot  recover  even  if  he  is  a  hona  fide 
purchaser  for  value  before  maturity,  and  in  case  you  so  find 
your  verdict  will  be  for  the  defendant." 

There  was  a. verdict  for  the  defendant,  and  judgment  wag 
rendered  thereon.     The  plaintiff  appeals. 

H.  W,  Scofield^  for  appellant. 

Dewey  dh  Templvrvy  for  appellee. 

Adams,  Ch.  J.     This  court  has  held  that  where  a  negotia- 
ble promissory  note  passes  into  the  hands  of  a  hona  fide 
1.PBOMJ880BY  l^older  for  value  before  maturity  the  maker  can- 
riaj\iteSJ?"    i^ot  escape  liability  upon  the  ground  that  he  was 
ance'ofcon-     induced  to  cxecute  the  note  by  fraud,  even  though 
he  was  not  mtending  to  execute  a  promissory 
note,  but  a  contract  of  a  different  character.     Douglaee  v. 
MatUngy  29  Iowa,  498.     That  case  is  relied  upon  by  the 
plaintiff.    But  the  case  at  bar  differs  fi*om  that  case  in  this, 
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that  the  instmment  signed  was  altered  by  cntting  off  a  part 
of  it.  It  is  true,  what  now  constitutes  the  instrnment  sued 
on  contains  the  same  words  and  figures  that  it  did  before  it 
was  signed,  but  the  claim  of  the  defendant  is  that  the  in- 
strument as  a  whole,  embracing  what  now  constitutes  the  in- 
strument sued  on,  had  a  different  meaning,  and  contained  no 
promise  to  pay  money  except  upon  certain  conditions. 

Oases  have  not  unfrequently  arisen  where  a  paper  was  exe-  • 
cuted  which  was  by  itself  a  negotiable  promissory  note,  but 
with  which  a  memorandum  or  contract  was  connected  which 
qualified  the  terms  of  the  note.  Afterwards,  the  memoran- 
dum or  contract  baviug  been  cut  off  and  the  note  transferred 
to  a  hona  fide  holder  for  value  before  maturity,  the  question 
has  arisen  as  to  whether  the  maker  could  be  held.  In  Daniel 
on  Negotiable  Instruments,  2  Vol.,  366,  it  is  said:  "If  the 
memorandum  were  so  written  upon  the  margin  of  the  instru- 
ment that  it  could  be  readily  separated  without  giving  it  a 
mutilated  appearance,  a  lona  fide  holder  taking  it  without 
notice  we  should  consider  unaffected  by  its  being  so  severed 
and  destroyed.'  See  also  Zirmnerman  v.  Hote,  76  Pa.  St., 
198,  and  Brown  v.  Reedy  79  Id.,  870. 

In  Wait  V.  Pomeroyy  20  Mich.,  42i,  a  negotiable  promis- 
sory note  was  given  by  the  maker  for  a  machine,  and  below 
the  note  a  memorandum  was  written  in  these  words:  "  If  the 
machine  should  not  be  delivered  this  note  not  to  be  paid." 
The  machine  was  not  delivered,  but  the  memorandum  was 
cut  off  and  the  note  transferred  to  an  innocent  purchaser  for 
value  before  maturity.  The  court  held  that  a  recovery  could 
not  be  had.  It  was  considered  that  the  memorandum  formed 
a  part  of  the  contract,  and  after  it  was  severed  the  remainder 
was  no  more  the  contract  of  the  maker  than  if  the  very  words 
of  the  note  had  been  materially  changed. 

The  true  rule,  stated  in  a  general  way,  we  think,  is  that 
where  a  negotiable  note  is  materially  altered  it  is  not  valid 
even  in  the  hands  of  an  innocent  purchaser  for  value  before 
maturity;  and  that  where  there  is  a  memorandum  or  oonr 
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tract  written  upon  the  same  paper  qualifying  the  terms  of  the 
note,  and  such  memorandum  or  contract  is  severed,  the  note 
is  thereby  materially  altered. 

While  this  is  so,  we  are  not  prepared  to  say  that  under 
some  circumstances  the  note  thus  altered  by  the  severance  of 
written  qualifying  provisions  should  not  be  deemed  valid. 
If  the  maker  were  guilty  of  gross  carelessness  it  may  be  that 
he  ought  to  be  precluded  from  setting  up  the  invalidity  of 
the  note  as  against  a  horui  fide  holder  for  value.  This  point 
we  do  not  determine.  If  a  liability  in  such  a  case  could  be 
declared  the  general  rule  wotild  still  hold,  that  a  contract  can- 
not be  enforced  against  a  person  who  is  not  properly  a  party 
to  it,  Where^  therefore,  an  action  is  brought  to  enforce  a 
contract  against  such  person  we  think  it  incumbent  upon 
the  plaintift'  to  show  facts  which  would  take  the  case  out  of 
the  general  rule.  This  we  think  the  plaintiff  has  failed  to 
do.  The  abstract  contains  no  evidence  whatever.  There  was 
the  fact,  to  be  sure,  disclosed  by  the  defendant's  answer,  that 
the  defendant  attached  his  signature  to  a  paper  which  con- 
tained words  and  figures  constituting  a  negotiable  note,  and 
while  the  terms  of  the  note  were  qualified  by  a  contract  con- 
nected with  it  upon  the  same  paper,  yet  that  contract  was 
capable  of  severance.  The  plaintiff  relies  upon  this  fact  as 
showing  carelessness.  But  in  our  opinion  it  does  not  neces- 
sarily have  that  effect.  We  can  conceive  that  the  paper 
might  have  presented  such  an  appearance,  or  that  the  defend- 
ant's signature  might  have  been  obtained  an  such  a  way,  that 
the  mere  fact  of  signing  the  paper  could  not  be  declared  to 
be  carelessness. 

It  is  possible  that  the  note  and  severed  contract,  or  one  of 
them,  was  introduced  in  evidence,  but  the  abstract  does  not 
so  show.  The  genuineness  of  the  defendant's  signature  was 
admitted,  which  rendered  it  unnecessary  to  introduce  the  note 
in  evidence  for  any  purpose  except  to  show  its  appearance. 

The  note  is  shown  to  us,  and  in  .connection  with  the  note 
a  stipulation  is  filed  to  the  effect  that  we  may  regard  the  note 
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as  evidence.  Possibly  it  may  be  thought  that  the  stipulation 
would  justify  us  in  presuming  that  the  note  was  introduced 
below,  but  we  could  not  entertain  such  presumption  if  it 
should  require  a  reversal,  because  there  is  a  presumption  in 
favor  of  the  court's  ruling,  and  that  presumption  is  as  bind- 
ing upon  us  as  any  other.  No  evidence  of  carelessness  hav- 
ing been  introduced  below  it  appears  to  us  that  instruction 
No.  2,  above  set  out,  must  be  held  to  be  correct. 

The  case  comes  within  the  general  rule  above  enunciated. 
A  very  similar  case  is  Benedict  v.  Cowden^  49  N.  T.,  396, 
which  was  decided  upon  a  full  citation  of  authorities  to 
which  we  desire  to  make  reference.  See,  also,  as  having  some 
bearing,  Kellogg  v.  Sterner^  29  Wis.,  627,  and  Knoxmlle 
National  Bank  v.  Clarky  51  Iowa,  264.  We  see  no  error, 
and  the  judgment  is 

Affirmed. 


Miller  bt  al.  v.  The  Iowa  Land  OoMPAirr  et  al, 

1.  Public  Lands:  construction  op  grant:  railroads.     Ccurtright 

V.  The  C.  R.  dt  M.  R.  R,  Co.,  35  Iowa,  886,  followed  and  held  decisive  of 
the  present  case,  as  to  the  proper  construction  of  the  land  grant  in- 
volved. 

2.  Conveyance:  yaliditt  of:  trustees.    Where  trostees  holding  the 

title  to  lands  for  the  benefit  of  a  railroad  company  conveyed  certain  of 
the  same  for  their  o^n  personal  benefit,  in  payment  for  their  services  as 
such  trustees,  under  authority  from  the  board  of  directors  of  the  rail- 
road company,  it  was  held  that  the  validity  of  such  conveyance  could 
not  be  attacked  by  one  claiming  the  land  through  a  title  adverse  to  that 
by  which  it  was  held  by  the  railroad  company. 

Appeal  from  Monona  Circuit  Court. 

Thursday,  June  16. 

This  is  an  action  involving  the  title  to  some  twenty-one 
hundred  acres  of  land  situated  in   Monona  county.     The 
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plaintiffs  claim  title  through  the  Iowa  Central  Air  Line  Hail- 
road  Company,  nnder  the  original  land  grant  act  of  Congress 
of  May  15,  1856,  and  the  act  of  the  General  Assembly  of 
Iowa  of  July  14,  1856.  The  defen^^nts  claim  title  under 
the  same  acts,  and  the  further  acts  of  the  General  Assembly 
of  March  17  and  26,  1860,  and  the  act  of  Congress  of  June 
2,  1864.  Upon  a  trial  by  the  court  there  was  a  decree  en- 
tered for  the  plaintiffs.     Defendants  appeal. 

Jorj  cfe  Wright  and  E,  S.  Bailey ^  for  appellants. 

Monk  (&  Sellecky  for  appellee. 

EoTHEocK,  J. — I.  The  acts  of  Congress  and  of  the  General 
Assembly  of  the  State,  under  which  the  respective  parties 
L  PUBLIC  hereto  claim  title  to  the  land  in  dispute,  have 
stoictionof"  Several  times  been  before  this  court.  In  the  case 
roadi  "  of  Cowrtrigkt  v.  The  Gedar  Rajpida  cfe  Miaaov/ri 
Ewer  R.  Go,^  35  Iowa,  386,  these  legislative  acts  are  fully 
set  forth.  The  various  provisions  thereof  need  not,  there- 
fore, be  repeated  here.  This  controversy  involves  a  part  of 
the  same  lands,  the  title  to  which  was  determined  in  that 
case,  to-wit.,  the  one  hundred  and  twenty  sections  which  it  was 
held  the  Iowa  Central  Air  Line  Eaih'oad  Company  had  the 
right  and  power  to  dispose  of  previous  to  the  cx)n8truction 
of  any  part  of  its  road.  It  is  contended  that  the  sale  of  the 
one  hundred  and  twenty  sections  was  made  without  the 
knowledge,  consent,  or  subsequent  approval  of  the  State,  and 
that  the  company's  board  of  directors  was  not  authorized 
to  make  the  selections  and  sell  the  land  without  such  ap- 
proval. But  in  the  Courtright  case  it  was  determined  that 
no  restrictions  were  imposed  by  the  State  upon  the  right  of 
the  company  to  sell  the  land,  except  those  imposed  by  the 
act  of  Congress  making  the  grant.  It  is  there  said:  "Though 
the  grant  to  the  State  was  absolute,  reserving  only  the  power 
to  resume  all  rights  to  the  lands  remaining  undisposed  of 
upon  £Eiilure  of  the  company  to  complete  the  road  in  the 
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manner  and  time  provided,  yet  the  conditions  and  restrictions 
imposed  by  the  act  of  Congress  npon  the  State  rested  upon 
the  railroad  company.  It  took  just  such  a  title  as  the  St^te 
held  and  received  it  burdened  with  the  same  conditions  and 
none  other.  As  we  have  seen,  under  the  acts  of  Congress  the 
State  had  power  to  sell  the  one  hundred  and  twenty  sections  of 
land  without  any  restrictions.  The  sale  of  the  remainder  of 
the  land  was  restricted.  This  right  and  this  title  the  State 
confirmed  and  granted  to  the  railroad  company.  It  received 
an  absolute  title  to  the  one  hundred  and  twenty  sections,  and 
the  right  to  convey  the  same  without  restriction.  Its  title 
to  the  remainder  of  the  land  was  conditional  and  its  power 
to  sell  subject  to  the  restrictions  above  stated."  The  ques- 
tion as  to  the  power  of  the  railroad  company  to  dispose  of 
the  one  hundred  and  twenty  sections  of  land  was  directly  in- 
volved in  that  case.  If  it  liad  been  held  tliat  no  such  power 
existed,  the  decision  would  necessarily  have  been  the  other 
way,  because  the  land,  being  undisposed  of  by  any  proper 
authority,  would  have  passed  to  the  Cedar  Eapids  and  Mis- 
souri River  R.  Company,  the  grantor  of  the  defendant,  under 
the  subsequent  legislation  resuming  the  grant  and  conferring 
it  upon  that  company.  The  Courtright  case  was  appealed 
to  the  Supreme  Court  of  the  United  States,  the  question 
therein  involving  the  oonstruction  of  certain  acts  of  Con- 
gress, and  the  decision  of  this  court  was  affirmed.  21  Wal- 
lace, 310. 

II.  Having  found  that  the  Air  Line  Railroad  Company  had 
the  power  and  authority  to  sell  the  one  hundred  and  twenty 
2.  coNVBY-  8©<5tions,  of  which  the  land  in  controversy  was  a 
ityof/trS-**'  P*^  it  ^^ly  remains  to  be  determined  whether  a 
^^  sale  thereof  was  actually  made  to  those  under 

whom  the  plaintiffs  claim,  before  the  act  of  redemption  of 
March  17,  1860. 

It  appears  in  evidence  that  on  the  15th  day  of  Mai-ch, 
1858,  the  Iowa  Central  Air  Line  Railroad  Co.  executed  a  deed 
of  trust  of  certain  of  the  lands  included  in  the  grant  to  J. 
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Edgar  Thompson,  Gilbert  H.  Smith  and  N.  W.  Isbell.  This 
deed  is  of  great  length,  and  is  fully  set  out  in  the  appellees' 
abstract.  It  is  unnecessary  to  refer  to  it  at  length  here.  It 
is  suflScient  to  say  that  the  object  of  said  trust  deed  was  to 
secure  the  payment  of  the  bonds  and  obligations  of  the 
company,  which  might  be  incurred  in  the  construction  of  the 
road.  On  the  18th  day  of  March,  1858,  the  said  company 
executed  another  trust  deed  upon  other  lands  of  the  grant  to 
secure  the  capital  stock  issued  by  the  company.  On  Novem- 
ber 28,  1859,  Thompson,  Smith,  and  Isbell  conveyed  certain 
ol*  the  lands  to  M.  K.  Jessup,  and '►on  the  same  day  Joseph 
P.  Eaton,  the  successor  of  the  said  W.  H.  Gibbs,  as  trustee, 
conveyed  ^certain  of  said  trust  lands  to  said  Jessup.  After- 
ward, in  AprU,  1861,  Jessup  conveyed  all  of  the  lands  which 
had  been  conveyed  to  him  to  J. .  Edgar  Thompson,  under 
whom  the  plaintiffs  claim  by  conveyance  and  by  will.  The 
lands  conveyed  to  Jessup,  and  which  plaintiffs  claim  under 
him,  were  part  of  the  one  hundred  and  twenty  sections  which 
were  selected  in  advance  of  building  the  road. 

The  Air  Line  Railroad  Co,  was  largely  indebted  for  grading 
and  other  expenditures,  and  there  was  a  meeting  of  the  cred- 
itors of  the  company  with  the  directors  thereof  on  the  18th 
day  of  November,  1859,  at  which  meeting  it  was  agreed  the 
one  hundred  and  twenty  sections  of  land  should  be  divided 
among  the  creditors.  In  pursuance  of  this  arrangement  cer- 
tain bonds  and  land-scrip  were  issued  in  the  name  of  Jessup 
for  said  Thompson  and  Smith,  trustees,  in  payment  of  their 
services  as  such  trustees,  and  upon  the  surrender  of  the 
bonds  and  scrip  the  conveyance  of  the  land  was  made  to 
Jessup  for  Thompson  and  Smith.  Neither  Jessup  nor 
Thompson  were  present  at  that  meeting;  they  were  repre- 
sented by  Milton  Oourtright. 

It  may  well  be  said  that  the  evidence  as  to  what  services 
the  trustees  rendered,  which  entitled  them  to  this  compensa- 
tion, is  extremely  meager  and  unsatisfactory.  It  is  well  es- 
tablished, however,  that  the  bona  fide  indebtedness  of  the 
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company  largely  exceeded  the  value  of  the  one  hundred  and 
twenty  sections  of  land,  being  more  thau  one  million  dollars, 
and  it  may  be  true  that  the  stockholders  of  the  corporation 
or  its  creditors  could  have,  by  an  appropriate  action,  canceled 
the  conveyance  to  Jessup  as  being  fraudulent  and  without 
consideration.  The  conveyance,  however,  having  been  au- 
thorized by  the  board  of  directors,  it  invested  Jessup  and 
Thompson,  his  grantee,  with  the  legal  title  to  the  land,  and 
such  title  must  stand,  until  set  aside  by  some  one  holding  an 
equitable  right  superior  thereto.  It  is  claimed  that  the  con- 
veyance by  a  trustee  of  the  trust  property  to  himself  is  void. 
It  is  voidable  as  against  the  cestui  que  trusty  but  valid  as  to 
all  other  persons.  See  Small  v.  C,  H.  I.  <&  P.  H.  Co.^  55 
Iowa,  582. 

In  our  opinion  the  defendant  is  in  no  position  to  question 
the  sale  of  that  part  of  the  land  which  the  Air  Line  Company 
had  the  undoubted  right  to  sell.  The  legal  title  to  this  land 
had  passed  from  the  railroad  company  to  Jessup  before  the 
grant  was  resumed  and  conferred  upon  the  defendant's  grant- 
ors. As  well  might  it  have  been  permitted  in  the  Courtright 
case  to  question  the  validity  or  amount  of  the  claims  which 
he  held  against  the  company  as  affecting  his  title  to  the  lands 
conveyed  to  him.  Besides,  suppose  it  should  be  conceded 
that  the  defendant  may  avoid  the  sale  for  fraud,  it  must  as- 
sume the  burden  of  proof,  because  the  conveyance,  although 
made  to  Jessup  by  the  trustees,  for  the  benefit  of  the  trustees, 
was  an  act  done  in  pursuance  of  direct  authority  from  the 
board  of  directors.  What  services  were  rendered  by  the 
trustees  as  the  consideration  for  the  land  does  not  appear. 
Whether  the  claim  was  a  mere  sham,  or  a  valid  and  just  one, 
we  are  unable  to  determine  from  the  evidence. 

In  our  opinion  the  Circuit  Court  correctly  determined 
that  the  plaintiffs  were  the  owners  of  the  land  in  controversy. 

Affibmed. 
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Feldbnheimer  V.  Thb  County  of  Woodbury. 

1.  County:  liability  fob  jail  supplies:  sheriff.    A  sheriff  may 
procure  the  articles  he  is  required  by  the  statute  to  furnish  for  the  use 
of  prisoners  in  his  custody  on  the  credit  of  the  county,  and  the  person  * 
furnishing  the  some  may  maintain  an  action  directly  against  the  county 
for  the  purchase  price. 

2. : : .    One  so  furnishing  supplies  for  prisoners  is  bound 

to  know  that  the  articles  supplied  are  suitable  for  the  purpose,  and  pos- 
sibly that  they  are  necessary,  but  is  not  required  to  determine  beyond 
that  whether  or  not  the  sheriff  has  properly  exercised  the  discretion 
Tested  in  him  by  the  statute. 

Appeal  from  Woodbury  Cvroait  Cowrt. 
Thursday,  June  16. 

Action  upon  an  account  for  clothing  furnished  prisoners 
confined  in  the  jail  of  said  county  at  the  request  of  the  sher- 
iff. Trial  by  the  court.  Judgment  for  the  plaintiff  for 
$215.80,  and  defendant  appeals. 

8.  M.  Marshy  District  Attorney y  and  George  W.  Wake- 
fieldy  for  appellant. 

Joy  i&  Wright^  for  appellee. 

Servers,  J. — I.  The  Code  provides:  "The  keeper  of  each 
jail  (sheriff)  must  furnish  necessary  clothing,  bedding,  fuel 
L  county:  ^"^^  medical  aid,  for  all  prisoners  under  his  charge, 
JS?B^i?i :  ^^^  t^P  ^^  accurate  account  of  the  same.  All 
^^'^  charges  for  safe  keeping  and  maintaining  convicts 

and  persons  charged  with  public  offenses,  and  committed  for 
examination  or  trial  to  the  county  jail,  shall  be  paid  from 
the  county  treasury,  the  accounts  therefor  being  first  settled 
and  allowed  by  the  board  of  supervisors."  Code,  §  4727, 
4735. 

It  is  objected,  as  the  sheriff  must  furnish  the  required  cloth- 
ing, that  he  alone  can  maintain  an  action  therefor.     This  view 
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would  cast  upon  the  sheriff  the  burden  of  paying  for  all  the 
required  things  mentioned  in  the  statute.  We  do  not  believe 
this  is  the  correct  construction.  The  word  furnish  should  be 
construed  to  mean  obtain  or  procure.  It  cannot  be  presumed 
the  sheriff  is  a  capitalist,  or  that  his  credit  is  unbmited.  The 
sheriff  must  obtain  what  is  required  from  some  one,  and  we 
cannot  see  how  the  county  can  be  prejudiced  if  it  is  required 
to  pay  such  person  instead  of  the  sheriff. 

II.  The  defendant  sought  to  prove  the  sheriff  had 
failed  to  have  washed  certain  clothing  worn  by  the  prisoners. 

^ .  The  evidence  was  rejected.     It  is  urged  it  should 

•  have  been  admitted,  because  its  tendency  would 

have  been  to  show  the  clothing  furnished,  or  a  portion  of 
it,  was  unnecessary.  The  claim  being  that  instead  of  having  a 
shirt  washed  at  an  expense  of  ten  cents,  a  new  one  was  pro- 
cured at  an  expense  of  seventy-five  cents  or  more. 

It  must  be  conceded  that  only  necessary  clothing  can  be 
procured  at  the  expense  of  the  county.  The  sheriff,  however, 
is  made  the  agent  of  the  county  for  this  purpose.  A  discre- 
tion is  reposed  in  him,  and,  in  the  absence  of  bad  faith  on  the 
part  of  the  sheriff,  and  of  the  person  from  whom  the  clothing 
was  obtained,  we  do  not  think  the  discretion  reposed  in  the 
sheriff  can  be  controlled  by  the  board  of  supervisors.  We 
can  readily  conceive  of  clothing  that  might  be  furnished, 
which  would  be  so  manifestly  unsuitable  as  to  lead  to  the  con- 
clusion it  was  unnecessary,  and  that  the  same  had  been 
procured  and  furnished  in  bad  faith.  In  such  case,  the  board 
of  supervisors  should  refuse  to  pay  therefor. 

The  plaintiff  was  bound  to  know  for  whom  the  clothing  was 
desired.  He  therefore  must  take  notice  and  determine  at  his 
peril  whether  it  was  suitable,  and,  possibly,  necessary.  There 
is  no  pretence  the  clothing  procured  of  the  plaintiff  was 
not  of  that  character,  unless  it  became  so  because  the  sheriff 
had  failed  to  have  certain  other  clothing  washed.  Kow,  was 
the  plaintiff  bound  to  inquire  whether  the  sheriff  had  failed  to 
do  his  du^  in  this  respect,  conceding  such  was  the  sheriff's 
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duty  f  We  think  not.  The  plaintiif  was  not  bound  to  solve 
at  his  peril  the  legal  proposition  as  to  the  duty  of  the  sherilf. 
Nor  was  he  bound  to  know  more  than  that  the  clothing  was 
suitable  and  necessary.  Indeed,  there  are  some  doubts  us  to 
whether  he  was  bound  to  determine  anything  more  than  that 
it  was  suitable.  We  do  not  think,  in  view  of  the  dis- 
cretion reposed  in  the  sheriff,  the  fact  that  the  sheriff  failed  to 
have  the  prisoners'  clothing  washed  had  any  tendency  to  show 
bad  faith  on  the  part  of  the  plaintiff,  when  there  was  no  evi- 
dence tending  to  show  the  plaintiff  had  any  knowledge  that 
the  sheriff  had  so  failed. 

Affibmsd. 
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1.  Tax  Deed:  posssssion:  statutb  of  imitations.  The  cutting  of 
timber  and  hay  from  a  tract  of  land  by  the  owner  of  the  patent  title,  un- 
der a  claim  of  exdusive  right,  constitute  such  acts  of  possession  as  will 
8ui»port  a  plea  of  the  statute  of  limitations  to  an  action  on  a  tax  deed, 
executed  more  than  five  years  prior  to  the  commencement  of  the  action. 

2. :  RECOVERY  OF  TAXES  PAH):  SUBSEQUENT  PURCHASER.    The  holder 

of  a  tax  deed  which  fails  cannot  recorer  the  amount  of  taxes  paid  on  the 
property  &om  one  who  purchased  the  land  suheequent  to  sudi  payment 
and  without  a  knowledge  thereof. 

Appeal  from  Chickasaw  Circuit  Cov/rt. 

Thursday,  June  16. 

This  is  an  action  in  equity,  the  object  of  which  is  to  quiet 
the  title  to  eighty  acres  of  land,  and  in  case  a  decree  is  not 
rendered  quieting  the  titk,  plaintiff  seeks  to  recover  of  defend- 
ant certain  taxes  which  he  alleges  he  paid  upon  the  land,  and 
to  make  said  taxes  a  lien  thereon.  The  plaintiff  claims  to  be 
the  owner  of  the  land  by  virtue  of  a  tax  sale  and  deed. 

The  defendant  alleges  the  possession  of  said  land  in  him- 
self, and  his  grantors,  for  more  than  five  years  prior  to  the 
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bringing  of  the  action,  and  pleads  the  statute  of  limitations. 
He  also  claims  that  he  pnr'chased  the  land  without  any 
knowledge  of  plaintiff -s  claim  to  said  taxes,  and  pleaded  the 
statute  of  limitations  as  to  taxes  paid  more  than  five  years 
prior  to  the  commencement  of  the  action.  In  addition  to 
the  other  allegations  of  the  answer,  there  was  a  general  denial 
as  to  the  payment  of  taxes  by  the  plaintiff.  The  cause  was 
tried  to  the  court,  and  a  decree  was  entered  for  the  defendant 
Plaintiff  appeals. 

Powers  &  Kenyon^  for  appellant. 

Gui'ney  cfe  Boylan^  for  appellee. 

RoTHROCK,  J. — I.  The  tax  deed  under  which  the  plaintiff 
claims  title  was  executed  and  delivered  to  the  plaintiff  on  the 
1  TAX  deed:  l^th  day  of  December,  1869.  This  action  was 
KfoAim-  commenced  December  3,  1879.  The  land  was 
tiations.  entered  by  Benjamin  Palmer,  in  1855.     In  July, 

1856,  Palmer  quitclaimed  the  land  to  H.  C.  Kimball,  which 
quitclaim  was  not  recorded  until  September,  1876.  The  de- 
fendant claims  title  under  said  Kimball,  by  several  interme- 
diate conveyances;  that  to  defendant  having  been  made  by 
one  Hoyt,  by  special  warranty  deed,  dated  in  April,  1879. 

The  land  in  controversy  has  never  been  inclosed.  Between 
thirty  and  forty  acres  of  it  was  timber,  and  the  balance  was 
slough.  It  appears  from  the  testimony  of  said  H.  C.  Kim- 
ball, who  was  the  only  witness  examined  upon  the  trial,  that 
from  the  date  of  the  conveyance  to  him  (1856)  until  he  con- 
veyed to  one  Cady,  in  1876,  he  exercised  exclusive  owner- 
ship over  the  land.  He  further  testified  as  follows:  "During 
the  time  I  claimed  the  right,  and  exercised  it,  to  cut  the  tim- 
ber on  said  land  to  the  exclusion  of  others,  and  the  same  was 
true  as  to  the  grass  on  said  premises,  and  that  I  did,  from 
year  to  year,  cut  for  my  own  use  and  for  salp,  and  sold  to 
others  the  right  to  cut  timber  from  said  land  until  the  whole 
was  cut  off.     I  also  sold  the  right  to  others  to  cut  grass  from 
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the  sloiigli  land,  and  defendant,  A.  E.  Bigelow,  has  been  iu 
possession  since  his  purchase." 

It  can  hardly  be  claimed  that,  according  to  this  evidence, 
Kimball  was  not  in  the  actual,  open  and  exclusive  pos- 
session of  the  land.  It  presents  a  strong  case  of  such  actual 
possession  and  use  as  the  land  was  adapted  to,  it  being  open 
and  uninclosed.  That  such  possession  is  as  effectual,  where 
rights  depend  upon  possession,  as  an  actual  inclosure  of  the 
land,  see  Booth  dk  Graham  v.  Smally  25  Iowa,  177;  Clem- 
ent V.  Perry ^  34  Id.,  564. 

The  defendant  and  those  under  whom  he  claims  having 
been  in  the  actual  possession  of  the  land  from  the  date  of  the 
tax  deed,  in  1869,  up  to  the  commencement  of  the  suit,  a 
period  of  about  ten  years,  the  plaintiff's  right  to  the  land  is 
barred  by  the  statute  of  limitations.  Brown  cfe  Sully  v. 
Painter  J  38  Iowa,  456;  Peck  v.  Sexton  cfe  Son^  41  Id.,  566; 
and  other  cases  since  determined  by  this  court. 

II.     It  is  claimed  that  if  plaintiff  is  not  entitled  to  a  decree 

quieting  the  title  to  the  land  in  him,  that  he  is  entitled  to  be 

2. :  re-    reimbursed  for  the  taxes  on  the  land  which  were 

taxes  paid:      paid  by  him.     We  have  frequently  held  that  a  re- 
subsequent      *         "_  ,-  i,.i         1./. 
purchaser.       covery  for  taxes  paid  upon  land  is  barred  m  five 

years.  The  evidence  in  this  case  shows  that  within  five  years 
next  preceding  the  commencement  of  the  action,  the  plaintiff 
paid  taxes  but  for  one  year,  and  such  payment  was  made  on 
July  9, 1875.  It  appears  that  the  taxes  for  the  years  1875, 
1876,  and  1877  were  paid  by  one  Wingert,  who  was  at  that 
time  the  owner  of  the  tax  title  by  a  conveyance  from  the 
plaintiff.  Wingert  afterward  reconveyed  the  land  to  the 
plaintiff,  but  there  is  no  evidence  whatever  that  he  assigned 
the  claim  to  be  reimbursed  for  taxes  paid  by  him.  But  sup- 
pose it  should  be  held  that  the  re-conveyance  operated  as  an 
assignment  of  this  claim  to  the  plaintiff,  the  plaintiff  would 
probably  be  entitled  to  recover  for  this  tax  and  that  paid  by 
him  in  1875,  under  the  rule  announced  in  Sexton  v,  Ilender- 
$ony  45  Iowa,  160,  if  the  party  who  held  the  patent  title  when 
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the  taxes  were  paid  was  still  the  owner  of  the  land.  But  the 
evidence  in  this  case  shows  that  the  defendant,  fiigelow,  pur- 
chased the  land  and  received  a  special  warranty  deed  from  one 
Hoyt  on  the  16th  day  of  April,  1879,  and  there  is  no  evidence 
whatever  that  he  had  any  notice  that  there  was  any  lien  in 
favor  of  any  one  upon  the  land  for  taxes  paid. 

Surely,  the  public  records  showed  no  such  lien,  and  if  we 
were  to  hold  that  a  purchaser  of  real  estate  must  search  the 
tax  books,  and  stubs  of  tax  receipts,  to  ascertain  if  some  third 
person  had  paid  taxes  for  which  there  might  possibly  be  a  lien, 
we  would  be  going  farther  than  any  case  which  has  come  un- 
der our  observation,  and  impose  a  burden  on  purchasers  of 
real  estate  which  is  not  warranted  by  the  registry  laws,  nor 
by  any  equitable  considerations.  In  our  opinion,  the  decree 
of  the  Circuit  Court  should  be 

Affibked. 


56    S84| 
104    640 

m_^  Wangler  Bbo^s  t.  Black  Hawk  County. 

I  66    884| 

11SJ2I  1.  Taxation:  peksonaltt:  to  whom  taxable.    Under  the  statntee  of 

5ti  ^84  this  State  personal  property  is  taxable  to  the  person  owning  the  same 

*^L-  ^  on  the  fiist  day  of  January,  and  its  assessment  to  one  who  acquires  the 

128  233  ownership  between  that  time  and  the  date  when  the  assessment  is  made 

~  is  illegal. 

2.  : :  WHEN  rr  becomes  taxable.    Personal  property  brought 

into  the  State  after  the  first  day  of  January  is  not,  under  our  statute, 
taxable  for  that  year. 

Appeal  from  Black  HanjoJc  District  Court. 

Thuesdat,  June  16. 

On  the  first  daj^  of  JaTtnary,  1878,  the  plaintiffs  were  resi- 
dents of  Ohio,  On  the  eleventh  day  of  said  month  they  pur- 
chased  a  stock  of  goods  in  Waterloo  in  this  State,  and  in  a 
few  days  thereafter  they  paid  for  said  goods  with  money 
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brought  from  Ohio,  Afterward,  during  the  months  of  Feb- 
ruary and  March  following,  they  purchased  other  goods  at 
places  out  of  the  State  of  Iowa  and  added  the  same  to  said 
stock  of  goods.  On  April  1st,  1878,  the  assessor  assessed 
said  stock  of  goods  to  the  plaintiffs  and  taxes  were  levied 
thereon.  This  action  was  brought  to  enjoin  the  collection  of 
said  taxes.  A  demurrer  to  the  petition  on  the  ground  the 
plaintiffs  « w^re  not  entitled  to  the  relief  demanded"  was 
overruled,  and  defendants  appeal 

J,  Z.  Sustedy  for  appellants. 
Alford  dk  Oate9y  for  appellees. 

SfiBVEBS,  J.  The  amount  in  controversy  being  less  than 
one  hundred  dollars,  the  trial  judge  has  certified  that  it  is  de- 
sirable to  have  the  opinion  of  the  Supreme  Court  upon  the 
following  questions: 

<<  1st.  Under  the  statutes  of  this  State,  is  an  assessment 
of  personal  property  by  the  assessor,  to  the  party  owning  the 
same  at  the  time  of  the  assessment,  instead  of  to  the  party 
owning  the  same  on  the  Ist  day  of  January,  an  erroneous  or 
an  illegal  assessment? 

"  2d.  Is  personal  property  brought  into  this  State  after 
the  1st  day  of  January,  by  a  merchant  commencing  business 
here  on  the  11th  day  of  February  of  the  same  year,  liable, 
under  the  laws  of  this  State,  to  assessment  and  taxation  in 
the  hands  of  such  merchant? " 

It  is  provided  by  statute  that:  "All  taxable  property 
shall  be  taxed  each  year,  and  personal  property  shall  be 
L  TAXATION :  li8*^  ft^d  assessed  each  year  in  the  name  of  the 
lo^onJlax-  owner  thereof  on  the  first  day  of  January." 
^**^'-  Code,  §  812. 

Counsel  for  the  appellants  insist  the  assessment  in  ques- 
tion, at  most,  was  erroneous,  and  therefore  a  failure  to  apply 
to  the  board  of  equalization  for  its  correction  bars  the  relief 
asked.  In  support  of  this  proposition  the  rule  established  in 
Vol.  LVI— 26 
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MacJclot  V.  The  CUy  of  Daveriport^  17  Iowa,  879,  is  invoked. 
The  causes,  we  think,  are  distinguishable.  Under  the  statute, 
as  we  construe  it,  personal  property  must  be  assessed  and 
taxed  in  the  name  of  the  person  owning  it  on  the  first  day 
of  January  of  each  year.  If  assessed  to  any  other  person 
than  such  owner  the  assessor  exceeds  his  jurisdiction,  the  as- 
sessment is  illegal,  and  so  are  the  taxes  levied.  In  such  case 
the  rule  in  this  State  is  that  equity  has  jurisdiction  and 
injunction  is  the  proper  remedy.  Zorger  v.  The  Tovmship 
of  Bapids^  86  Iowa,  175. 

We  are  unable  to  conclude  there  is  any  substantial  diflfer- 
.  ence  between  §  719  of  the  Kev.  and  §  812  of  the  Code. 

^ J .  This  being  so,  Tackaberry  <&  Co.  ^.  Keohuky  32 

comes'toxa-  lowa,  165,  aids  the  construction  of  the  statute 
^*®-  adopted. 

Personal  property  not  in  this  State  on  the  first  of  January 
is  not  taxable  for  that  year,  therefore  the  second  question 
must  be  answered  in  the  negative,  and  the  first  that  the  as- 
sessment and  levy  of  taxes  was  illegal. 

aFFIBJCED. 


LnrroN  v.  Obosbt. 


ll.  Exemption :  head  of  family:  husband  and  wifb.  Where  a  hus- 
band and  wife,  having  no  children,  lived  separate  and  apart  for  the  pe- 
riod of  seven  years  prior  to  the  husband  *8  death,  he  boarding  with 
other?  and  neither  contributing  nor  being  asked  to  contribute  to  his 
wife*8  sui>port,  it  was  held  that  he  was  not  at  the  time  of  his  death  the 
head  of  a  family,  within  the  meaning  of  the  statute  exempting  personal 
property  from  execution. 

Appeal  from  Clayton  Circuit  Court. 
Thitbsdat,  Junb  16, 

The  defendant  is  the  execntor  of  John  Linton  and  the 
plaintiff  is  the  widow  of  the  latter.    They  were  married  in 
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1861,  and  lived  and  cohabited  together  as  man  and  wife  in  her 
house  at  Qamavillo  until  the  year  1868,  when  they  separated, 
and  have  since  then  lived  apart.  There  was  no  issue,  and  Dr. 
Linton  died  in  1878.  After  the  separation  the  plaintiff  sup 
ported  herself  from  her  separate  property,  and  Dr.  Linton 
lodged  in  his  officeand  was  a  boarder  in  the  family  of  others 
Previous  to  his  death  Dr.  Linton  disposed  of  all  his  property 
by  will,  to  persons  other  than  the  plaintiff. 

The  latter,  claiming  Dr.  Linton  at  his  death  was  the  head 
of  a  family,  and  the  owner  of  certain  personal  property  which 
was  exempt  from  execution,  presented  her  petition  to  the  Cir- 
cuit Court  asking  the  executor  be  directed  to  deliver  to  her 
said  property,  or  the  proceeds  thereof,  on  the  ground  the  title 
to  the  same  upon  the  death  of  Dr.  Linton  vested  in  her. 
The  relief  asked  was  denied  and  the  plaintiff  appeals. 

D.  S.  Wilson  and  Murdoch  c&  Larking  for  appellants, 
Z.  O,  Hatch  and  Jos.  0.  Croshyj  for  appellee. 

Seevbbs,  J.  For  the  purposes  of  this  case  it  must  be  con- 
ceded if  Dr.  Linton  at  the  time  he  died  was  the  head  of  a 
1.  ExxMP-  family  the  property  in  controversy,  or  some  of  it, 
toniiiy :  hus-    was  exempt  from  execution  dunm?  his  lifetime. 

band  and  "■■  ^ 

wile.  It  is  provided  by  statute:  "  If  the  debtor  is  a  res- 

ident of  this  State  and  is  the  head  of  a  family  "  certain  per- 
sonal property  named  in  the  statute  shall  be  exempt  from  ex- 
ecution.    Eev.,  §  3305,  Code,  §  3072. 

"  Where  the  deceased  leaves  a  widow  all  personal  property 
which,  in  his  hands  as  the  head  of  the  family,  would  be  ex- 
empt from  execution  *  *  *  gliall  be  set  apart 
as  her  property  in  her  own  right  and  be  exempt  as  in  the 
hands  of  the  decedent."     Code,  §  2371. 

Counsel  for  appellant  has  called  t)ur  attention  to  several 
cases  determined  by  this  court  relating  to  the  homestead  and 
its  exemption;  the  argument  being  as  we  understand  that 
under  Rev.,  §  2277,  it  was  the  homestead  of  <•  every  head  of 
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a  family"  that  was  exempted  from  judicial  sale,  and,  therefore, 
as  the  same  language  is  used  in  Code,  §  8073,  the  definition 
or  meaning  of  "  the  head  of  the  family  "  as  applied  to  home- 
stead exemptions  should  be  followed  in  construing  the  sec- 
tion of  the  Code  under  consideration.  We  are  not  pre- 
pared to  assent  to  this  proposition.  Both  the  Rev.,  §  2278, 
and  Code,  §  1989,  provide  that  a  "  widow  or  widower,  though 
without  children,  shall  be  deemed  the  head  of  a  family,  while 
continuing  to  occupy  the  house  used  as  such  (home)  at  the 
time  of  the  death  of  the  husband  or  wife."  This  statute,  cre- 
ating, as  it  does,  special  heads  of  families,  must  necessarily  have 
an  important  bearing  in  construing  the  homestead  exemption. 
Tliat  whatever  construction  may  have  been  given  to  the  stat 
ute  exempting  the  homestead  from  judicial  sale  is  not  appli- 
cable or  should  not  control  the  statute  exempting  personal 
property  is  well  illustrated  by  Van  Doran  v.  Marden,  48 
Iowa,  186.  In  that  case  certain  personal  property  was  ex- 
empt from  execution  in  the  hands  of  the  plaintiff's  first  hus- 
band and  the  title  thereto  vested  in  the  plaintiff  as  his  widow, 
but  it  was  held  not  to  be  exempt  after  her  second  marriage, 
on  the  ground  she  was  n?t  the  head  of  a  family.  Now  if 
she  had  continued  to  occupy  the  homestead  after  the  death 
of  her  first  husband  it  could  not  have  been  sold  at  judicial 
sale  because  of  her  second  marriage.  Rev.,  §  2295,  Code, 
2007. 

We  have  been  called  upon  several  times  to  construe  the 
statute  under  consideration.  See  WTtalen  u  Cadmany  11 
Iowa,  226/  Ellsworth  v.  Ellsworth,  83  Id.,  164/  Scholes  v. 
Murray  Iron  Works  Co.,  44  Id.,  190 ;  Tyson  r.  HeynoldSy  52 
Id.,  431 ;  and  Arnold  v.  Waltz,  53  Id.,  706.  But  little  aid, 
however,  can  be  derived  from  these  cases,  because  the  fSawjts 
upon  which  they  are  based  are  materially  different  fix>ni  those 
in  the  case  at  bar. 

Counsel  for  appellant  seem  to  rely  largely  on  Ellsworth  v. 
EllsoDorth,  just  cited.  The  facts  in  that  case  were  the  hus- 
band and  wife  were  living  together  at  the  death  of  the  former 
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acnd  it  was  conceded  the  property  in  controversy  could  not 
^^  be  deemed  assets  and  administered  upon  as  such "  unless 
the  rights  of  the  '*  widow  had  been  abandoned  or  waived  by 
her  conduct  or  declarations  "  since  her  husband's  death.  The 
point  in  Scholes  v.  The  Murray  Iron  Work%  Go.  was  as  to 
whether  Howard  was  a  resident  of  the  State.  There  was  no 
controversy  as  to  whether  he  was  a  head  of  a  family. 

The  question  in  the  case  before  us  may  be  thus  stated: 
When  a  husband  and  wife  have  lived  separate  and  apart  for 
seven  years  preceding  his  death,  and  he  neither  contributed 
nor  was  asked  to  contribute  to  her  support,  and  during  said 
time  he  lodged  in  his  office  and  boarded  in  the  iamily  of 
others,  was  he  at  the  time  he  died  the  head  of  a  family  within 
the  meaning  and  intent  of  the  statute  ?  A  family  is  ^<  the 
collective  body  of  persons  who  live  in  a  house  under  one 
head  or  manager."  Beck,  0.  J.,  in  Tyson  v.  Reynolds.  A 
person  may  be  the  head  of  a  family  although  he  has  never 
been  married.  Wright,  J.,  in  Whalen  v.  Cadmariy  before 
cited.  The  converse  of  this  proposition  may  also,  we  think, 
be  true.  In  the  absence  of  a  statute  so  providing  it  is  diffi- 
cult to  see  why  a  person  boarding  in  the  family  of  others  and 
lodging  in  his  office  for  seven  years  can  at  the  expiration  of 
that  time  be  regarded  as  a  family,  or  the  head  of  one.  It  is 
true  a  person  may  be  a  boarder  and  yet  the  head  of  a  family. 
But  in  order  to  constitute  him  such  the  boarding  must  be  re- 
garded as  of  a  temporary  character.  It  may  be  if  Dr.  Linton 
had  contributed  to  the  support  of  his  wife,  he,  under  the  stat- 
ute, was  the  head  of  a  fam>ly.  The  mei'e  fact  he  was  liable 
for  her  support  should  not,  we  think,  make  him  the  head  of 
a  family.  No  family  relation  as  generally  understood  ex- 
isted between  himself  and  wife.  The  policy  and  intent  of 
the  statute  is  to  exempt  certain  property  because  the  support 
of  a  family,  great  or  small,  is  cast  upon  the  head  thereof. 
Such  family  must  have  an  actual  existence,  as  distinguished 
from  one  that  exists  theoretically  only. 

It  may  also  be  if  the  separation  was  of  a  temporary  char- 
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acter,  or  there  was  any  evidence  of  an  intent  to  resume  ^the 
marital  relation,  such  fact  would  form  an  element  entitled  to 
consideration.  Nothing  of  this  kind  appears.  On  the  con- 
trary, but  one  conclusion  can  be  fairly  drawn,  and  that  is  the 
separation  was  final  and  bo  intended  to  be. 

Affismed. 


Cabpenteb  v.  Zuyeb. 


iii^^j  1.  Jurisdiction :  circuit  judge  -•  certiorari.    A  circuit  judge  has  jar- 

59    39^  isdiction  upon  the  opening  of  a  term  of  court  to  amend  or  expunge  a 

^^    ^n  record  entry  made  by  the  clerk  in  vacation,  and  his  action  in  so  doing  can- 

not be  reviewed  by  the  Supreme  Court  on  a  writ  of  certiorari.  The  par- 
ties to  such  an  entry  are  deemed  in  court  until  a  final  disposition  of  it  is 
made. 

Thuesdat,  June  16. 

Prooeedinos  in  Cebtiobaei.  At  the  December  term, 
1880,  of  this  court  the  plaintiff  made  application  by  petition 
for  a  writ  of  certiorari^  directed  to  the  Honorable  J.  R,  Zuver, 
as  Judge  of  the  Circuit  Court  of  the  county  of  Lyon,  in  the 
14th  Judicial  Circuit,  commanding  and  requiring  said  judge 
to  certify  to  this  court  a  correct  transcript  of  the  record  and 
proceedings  in  a  case  of  J?.  -£*.  Carpenter  v.  The  Siottx  City 
<k  Pembina  Railroad  Company^  pertaining  to  the  setting 
aside  by  the  defendant  of  a  judgment  entered  therein,  and 
praying  that  the  actings  and  doings  of  said  defendant  in  the 
premises  be  held  void  and  of  no  force  or  effect.  On  the  1 1th 
day  of  December,  1880,  a  writ  of  certiorari  issued  by  this 
court  as  prayed. 

At  the  April  term,  1881,  of  this  court,  at  Dubuque,  the  de- 
fendant made  due  return  to  the  writ  The  fiacts  are  stated  in 
the  opinion. 

Treadway  <Sb  Cleland^  for  plaintiffl 
Joy  i&  Wrighty  for  defendant 
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Day,  J. — On  the  28th  day  of  October,  1879,  an  original 
notice  was  issued  to  the  Sioux  City  &  Pembina  Railroad  Com- 
i.  JURI8DIC-  P*^y>  *'^^*  ^^  ^^  before  the  1st  day  of  Februitry, 
JJS^e':*'cer*i*'  1^80,  there  would  be  filed  in  the  office  of  the 
liorari  Clerk  of  the  Circuit  Court  of  Lyon  county  a  pe- 

tition of  plaintiff,  claiming  of  defendant  the  sum  of  $84,620, 
and  that  unless  defendant  appeared  thereto  and  defended  be- 
fore noon  of  the  first  day  of  the  next  term  of  said  court,  com- 
mencing on  the  17th  day  of  February,  1880,  judgment  would 
be  rendered  as  prayed  in  the  petition.  This  notice  was 
signed  by  Treadway  &  Cleland,  attorneys  for  plaintiff,  and  it 
was  served  October  28th,  1879,  on  the  defendant,  the  Sioux 
City  &  Pembina  Railroad  Company,  by  reading  the  same  to 
C.  G.  Wicker,  president  of  said  railroad  company. 

On  the  27th  day  of  January,  1880,  the  petition  of  E.  E. 
Carpenter,  by  his  attorneys,  Treadway  &  Cleland,  against  the 
Sioux  City  &  Pembina  Railroad  Company,  was  tiled  in  said 
court,  claiming  of  said  defendant  the  sum  of  $84,620,  and 
interest  from  October  28th,  1879.  On  the  16th  day  of  Feb- 
ruary, 1880,  in  vacation,  an  agreement  in  said  cause  was  filed 
in  the  office  of  the  Clerk  of  the  Lyon  Circuit  Court,  as  fol- 
lows: 

"It  is  hereby  agreed  by  and  between  E.  E.  Carpenter,  plain- 
tiff in  this  action,  and  The  Sioux  City  &  Pembina  Railroad 
Company,  the  defendant  herein,  pursuant  to  the  provisions  of 
section  2861,  of  the  Code  of  1873,  that  a  judgment  may  be 
entered  in  this  cause  in  favor  of  the  plaintiff,  E.  E.  Carpen- 
ter, against  the  defendant.  The  Sioux  City  &  Pembina  Rail- 
road Company,  for  the  sum  of  eighty-four  thousand,  six  hun- 
dred and  twenty  dollars,  and  two  and  iVjt  dollars  costs,  and  in- 
terest on  the  $84,620  at  six  per  cent  from  the  28th  day  of 
October,  1879,  and  it  is  hereby  agreed  between  plaintiff  and 
the  defendant  herein  that  this  stipulation  and  agreement  for 
judgment  between  the  parties  hereto  is  signed  by  the  parties 
named  herein  for  the  purpose  of  complying  with  the  afore- 
said section,  and  to  have  the  same  filed  with  the  clerk  of  the 
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court,  as  provided  in  said  section,  and  a  judgment  entered  up 
in  said  case  by  the  clerk  of  said  court,  as  provided  in  said  sec- 
tion 2861. 

"Witness  the  signatures  o£  the  parties  hereto  this  7th  day 
of  February,  1880. 

E.  E.  Carpentbb,  Plaintiff y 
The  Sioux  Oity  &  Pembina  Railboad  Co.,  Defendant^ 

By  E.  E.  Oabpenteb,  President. 

Attest:  O.  0.  Tbeadway,  Secreta/ry. 
John  M.  Carpenter,   ) 
Jerome  Tillotson,       \  DirectOTB^^ 
John  M.  Tbeadway,    ) 

The  clerk,  upon  the  filing  of  this  agreement,  spread  it  upon 
the  record,  and  made  the  following  entry: 

"Now,  therefore,  it  is  considered  and  adjudged  that  the 
plaintiff  have  and  recover  of  said  defendant  said  sum  of 
$84,620,  with  interest  thereon  at  the  rate  of  six  per  cent  from 
October  28th,  1879,  with  costs  herein  taxed  at  $2.35. 

Attest:  F.  A.  Keep,  Clerkr 

The  Lyon  Circuit  Court  convened  February  17th.  There 
appeared  upon  the  calendar  of  said  court,  among  other  causes, 
regularly  docketed,  the  case  of  E.  E.  Carpenter,  plaintiff, 
against  the  Sioux  City  &  Penibina  Railroad  Company,  de- 
fendant, with  the  name  of  Treadway  &  Cleland  appearing 
thereon  as  attorneys  for  plaintiff,  and  Joy  &  Wright  as  attor- 
neys for  defendant.  On  the  opening  of  the  court,  the  judge 
directed  the  clerk  to  read  all  the  entries  made  in  the  record 
in  vacation  and  that  had  not  theretofore  been  read,  signed  or 
approved.  At  the  said  time  E.  E.  Carpenter,  plaintiff  in  said 
action,  J.  M.  Cleland,  a  member  of  the  firm  of  Treadway  & 
Cleland,  and  C.  L.  Wright,  a  member  of  Ae  firm  of  Joy  & 
Wright,  were  present.  Among  other  entries  read  by  tlie 
clerk  as  having  been  made  by  him  in  vacation,  was  the  record 
purporting  to  be  a  judgment  entered  on  the  day  preceding  the 
opening  of  said  term  of  Court,  on  a  stipulation  filed  witli  said 
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clerk,  made  between  E.  E.  Carpenter,  as  plaintiff,  on  the  one 
part,  and  E.  K  Carpenter  as  the  President  of  the  Sioux  City  & 
Pembina  Railroad  Company,  on  the  other  part.  At  that 
time  there  was  on  file  in  said  oourt  a  petition  in  said  cause, 
and  also  an  original  notice,  served  on  C.  G.  Wicker,  President 
of  the  Sioux  City  &  Pembina  Railroad  Company.  After  the 
reading  of  said  vacation  entries,  C.  L.  Wright,  attorney  for 
said  defendant  railroad  company,  requested  the  defendant, 
as  judge  of  said  court,  to  defer  any  action  on  said  vacation  en- 
try, and  not  to  approve  the  same  until  afternoon,  and  until 
said  attorney  could  file  a  motion  and  application  to  set  the 
entry  aside.  The  court  granted  this  request  and  took  no  ac- 
tion except  to  continue  the  matter  until  the  afternoon.  On 
the  reconvening  of  the  court  E.  E.  Carpenter  and  J.  M.  Cle- 
land,  a  member  of  the  firm  of  Tread  way  &  Cleland,  werepresr 
ent.  C.  L.  Wright  filed  a  motion  and  application  in  behalf 
of  said  Sioux  City  &  Pembina  Railroad  Company,  to  set  aside 
said  judgment  entered  in  vacation,  and  moved  for  a  continu- 
ance of  the  hearing  of  said  motion,  which  motion  and  appli- 
cation were  supported  by  affidavit.  At  the  same  time  the 
defendant,  through  its  attorneys,  filed  a  motion  to  compel 
the  plaintiff  to  make  his  petition  more  specific.  On  the  fol- 
lowing morning,  the  same  parties  and  attorneys  being  pres- 
ent, and  no  objection  being  made  to  the  continuance  of  the 
motion,  the  same  was  continued  to  the  next  term  of  court. 
At  the  next  term  of  court,  which  convened  on  the  5  th  day  of 
October,  1830,  E.  E.  Carpenter,  plaintiff,  and  O.  C.  Tread- 
way,  of  the  firm  of  Treadway  &  Cleland,  were  present.  Upon 
the  hearing  of  the  application  to  set  aside  and  cancel  said  va- 
cation entry  evidence'  was  introduced  by  the  defendant  show- 
ing that  at  the  time  the  agreement  for  judgment  was  signed 
0.  G.  Wicker  was  the  president  of  said  company,  and  that 
none  of  the  parties  signing  said  agreement  ever  held  any  of- 
ficial position  in  said  company.  The  defendant,  as  judge  ot 
said  court,  thereupon  set  aside  and  canceled  said  vacation  en- 
try.    Afterward  the  defendant's  attorney  presented  and  argued 
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to  said  court  the  motion  for  a  more  specific  statement  in  the 
petition,  which  the  court  sustained.  The  next  day,  the  plain- 
tiflf  having  failed  to  amend  his  petition  in  conformity  to  the 
order  of  the  court,  his  action  was  dismissed  without  preju- 
dice. 

The  writ  o{ certiorari  may  be  granted  in  all  cases  where  an 
inferior  tribunal,  board,  or  officer  exercising  judicial  functions, 
is  alleged  to  have  exceeded  his  proper  jurisdiction,  or  is  other- 
wise acting  illegally,  when  in  the  judgment  of  the  superior 
court  there  is  no  other  plain,  speedy  and  adequate  remedy. 
Code,  §  3216.  The  Code,  §  177,  provides:  "Entries  author- 
ized  to  be  made  in  vacation  shall  be  read,  approved,  and  signed 
at  the  next  term  of  pourt,  and  may  be  amended,  or  any  entry 
therein  expunged,  at  any  time  during  the  term  at  which  it  is 
made,  or  before  it  is  signed  by  the  judge."  These  provisions 
clearly  confer  upon  the  court  jurisdiction  over  its  records,  and 
the  authority  to  refuse  to  approve,  and  to  expunge,  improper 
records.  The  court  did  not  act  without  jurisdiction  over  the 
subject-matter.  It  is  claimed,  however,  that  no  notice  was 
served  upon  the  plaintiff  of  the  filing  of  the  motion  to  set 
aside  the  vacation  entry,  and  that  the  judge  acted  without  jur- 
isdiction over  the  person  of  the  plaintiff.  The  plaintiff  was 
advised  by  the  law  that  the  vacation  entry  which  he  had  ob- 
tained was  subject  to  the  action  of  the  court  at  the  next  term. 
He  could  not  place  such  an  entry  upon  the  records  and  then 
withdraw  from  the  court,  so  as  to  deprive  the  court  of  juris- 
diction to  pass  upon  the  correctness  of  the  entry.  For  all 
purposes  connected  with  the  approval  of  the  entry  he  must  be 
regarded  as  in  court,  and  Subject  to  its  jurisdiction,  until  final 
action  is  taken.  The  return  of  the  defendant  shows  that  both 
the  plaintiff  and  his  attorney  were  in  fact  present,  although 
they  seem  to  have  taken  no  part  in  the  proceeding.  We  are 
satisfied  from  the  record  that  the  action  of  the  defendant  was 
not  without  jurisdiction,  nor  in  such  sense  illegal  as  to  re- 
quire that  it  shall  be  set  aside.     We  refrain  from  any  com- 
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ment  upon  the  conduct  of  the  plaintiff,  as  disclosed  by  the 
record. 

The  action  of  the  defendant  is  approved  and  confirmed. 


HaWES  ET  AL.   Y.   MiLLSB  ST  AL. 
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1.  Election:  construction  of  ballot:  bulbs  oovbrkino.    The  Ian-       56  395 
gagoof  a  ballot  is  to  be  construed  in  the  light  of  all  the  facts  surround-     ^^   ^^ 
ing  the  election,  and  if  it  expresses  the  intention  of  the  voter  beyond 
reasonable  doubt  it  is  sufficient,  though  technically  inaccurate. 

2. :  BBMOVAL  OF  COUNTY  SEAT:  BBiBEBT.    Contributions  for  the 

erection  of  county  buildings,  offered  to  secure  the  removal  of  a  county 
seat,  do  not  constitute  bribes  which  will  invalidate  an  election  held  to 
vote  on  such  removal. 

Appeal  from  Delwwa/re  Cirouii  CovH. 

Thubsdat,  June  16. 

AonoN  in  chancery  to  set  aside  and  declare  void  an  elec- 
tion held  in  Delaware  county,  upon  the  question  of  removing 
the  county  seat  from  Delhi  to  Manchester,  at  which  a  major- 
ity of  the  votes  were  declared  by  the  county  canvassers  to  be 
in  favor  of  the  removal;  and  to  enjoin  the  supervisors  of  the 
county  from  making  any  order  in  pursuance  of  said  action, 
and  to  restrain  the  county  officers  from  removing  their 
offices  to  Manchester.  A  preliminary  injunction  was  allowed 
upon  plaintiff's  petition.  Upon  a  trial  on  the  merits  the  pre- 
liminary injunction  was  dissolved  and  plaintiffs'  bill  was  dis- 
missed; they  now  appeal  to  this  court.  The  facts  of  the 
case,  involved  in  the  question  of  law  decided,  are  found  in  the 
opinion. 

J.  Jf.  Brayton  and  E.  0.  Perhms^  for  appellants. 

ShiraSj  Van  Duzee  dh  Henderson^  iot  appellees. 
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Beok,  J. — I.  There  is  no  dispute  as  to  the  facts  of  the 
case,  and  but  two  questions  of  law  are  presented  for  our  de- 
termination. It  becomes  unnecessary  to  state  the  facts  or 
recite  the  pleadings  further  than  they  are  involved  in  these 
questions. 

A  vote  was  ordered  at  a  general  election  upon  the  question 
of  the  removal  of  the  county  seat  of  Delaware  county  from 
Delhi,  then  the  county  seat,  to  Manchester.  The  proclama- 
tion for  the  election,  authorized  by  the  statute,  stated  the 
question  to  be  voted  on  in  this  language:  "Shall  the  county 
seat  of  Delaware  county,  Iowa,  be  relocated  from  Delhi  to 
Manchester?"  The  election  was  regularly  held,  and  it  was 
found  by  the  supervisors,  upon  canvassing  the  votes,  that 
a  majority  of  more  than  five  hundred  was  in  favor  of  re- 
moving the  county  seat  to  Manchester,  and  the  canvass  and 
result  was  so  entered  upon  the  proper  record.  The  ballots 
cast  were  of  the  following  different  forms: 

1st.  "  For  the  county  seat,  Delhi.  For  the  county  seat, 
Manchester." 

2d.  "  Shall  the  county  seat  of  Delaware  county,  Iowa,  be 
relocated  from  Delhi  to  Manchester?  Yes."  "Shall  the 
county  seat  of  Delaware  county,  Iowa,  be  relocated  from 
Delhi  to  Manchester?    No." 

Of  the  ballots  of  the  first  form  1446  were  cast  for  "  Delhi " 
and  430  were  for  "  Manchester."  Of  the  ballots  of  the  sec- 
ond form  there  were  127  "no"  and  1698  "yes." 

II.  Counsel  insist  that  the  ballots  in  the  second  form 
are  not  in  conformity  with  the  statute,  and  should  have  been 
1.  elbctiok:  rejected.  Code,  §  286,  referring  to  county  seat 
of  ballot:  elections,  provides  that  "the  ballot  shall  state 
iBg.  that  it  was  cast  for  the  county  seat,  and  name  tho 

place  voted  for." 

These  county  seat  elections  are  governed  by  the  same  rules 
that  are  applicable  to  the  election  of  ofiicers.  In  canvassing 
votes  of  electors  their  intentions  must  be  ascertained  from 
their  ballots,  which  must  be  counted  to  accord  with  such  in- 
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tentions.  If  the  ballots  express  such  intentions  beyond  a 
reasonable  doubt  it  is  sufficient,  without  regard  to  technical 
inaccuracies,  or  the  form  adopted  by  the  voter  to  express  his 
intentions.  Of  course  the  language  of  a  ballot  is  to  be  con- 
strued in  the  light  of  all  facts  connected  with  the  election; 
thus,  the  office  to  be  filled,  the  names  of  the  candidates  voted 
for,  or  the  subject  contemplated  in  the  proposition  sub- 
mitted to  the  electors,  and  the  like,  may  be  considered  to  aid 
in  discoveriug  the  intentions  of  the  voter.  State  v.  Ca/oers^ 
22  Iowa,  343;  Cattell  v.  Lowry  et  al.,  45  Iowa,  478;  Car- 
penter  v.  JEly,  4  Wis.,  438;  I7ie  People  v,  Mattesouy  17 
111.,  167;  The  People  v.  McManus,  34  Barb.,  620;  The 
Statey  ex  reLyV.  Elwoody  12  Wis.,  552;  RwiLroad  Co.  v. 
Bearssy  39  Ind.,  600;  State^  ex  rel.  Phelps^  v.  Goldthwmty 
16  Wis.,  146. 

Under  these  rules  the  ballots  of  both  forms  are  to  be  re- 
garded as  sufficient  in  themselves  to  indicate  unmistakably 
the  intentions  of  the  voters.  If  they  differ  in  explicitness  we 
think  the  last  form  is  plainer  than  the  first.  It  clearly  shows 
that  the  ballot  "  was  cast  for  the  county  seat,  and  the  name 
of  the  place  voted  for."  It  complies  with  Code,  §  286,  above 
cited. 

III.  It  is  alleged  in  the  petition  and  admitted  by  the  an- 
swer that  a  number  of  citizens  of  Manchester,  who  bad  signed 

2, .  ^.    the  petition  for  the  relocation  of  the  county  seat, 

couu^^seat :  before  the  election  executed  and  filed  in  the  office 
briberj.  ^^  ^^  county  auditor  a  bond  obligating  them- 

selves to  remove  the  jail  from  Delhi  to  Manchester,  purchase 
and  convey  to  the  county  an  eligible  site  for  the  jail  and 
county  buildings,  to  furnish  and  lease  to  the  county  for 
ninety-nine  years  the  town  hall,  and  to  furnish  to  the  county 
four  sufficient  rooms  with  fire  proof  vaults,  all  free  of  ex- 
pense to  the  county,  within  thirty  days  after  the  canvassing 
of  the  vote,  if  it  should  be  for  the  relocation  of  the  county 
seat.  It  is  also  shown  that  by  ordinance  of  the  town  of  Man- 
chester the  town  hall  was  ofiered  for  the  use  of  the  county  in 
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case  the  county  seat  should  be  established  in  that  town. 
The  bond  and  ordinance  were  published  in  the  county 
newspapers,  and  circulars  reciting  them  were  sent  to  the 
voters  of  the  county.  The  petition  alleges  that  the  number 
of  electors  who  were  influenced  to  vote  for  the  relocation  by 
these  inducements,  offered  by  the  town  and  citizens  of  Man- 
chester, exceeds  the  majority  which  the  proposition  received. 
There  are  no  admissions  or  evidence  upon  these  allegations 
of  the  petition.  That  the  proposition  had  an  effect  upon  the 
election  cannot  be  doubted,  and,  for  the  purposes  of  the  case, 
it  may  be  admitted  that  it  was  as  great  as  is  alleged  in  the 
petition. 

It  is  claimed  by  plaintiffs  that  the  proposition  of  the  citi- 
zens and  town  of  Manchester,  to  furnish  free  of  expense 
county  buildings,  was  a  bribe  offered  to  the  electors  of  the 
county  to  induce  them  to  vote  for  the  relocation  of  the 
county  seat,  which  defeats  the  election.  The  question  of 
law  here  presented  now  demands  our  attention. 

To  provide  suitable  buildings  for  county  purposes  at  the 
county  seat  requires  considerable  outlay  of  money.  This  fact 
often  possesses  controlling  influence  in  the  location  of  county 
seats.  It  has  often  occurred  that  county  seats  have  been  located 
or  relocated  upon  the  ground  that  county  buildings  were  sup- 
plied by  the  citizens  of  the  town  where  the  county  seat  is  fixed 
by  the  vote  of  the  people.  The  question  of  location  of  county 
seats  involves  matters  of  convenience  and  expense  to  the  whole 
county.  It  may  be  inconveniently  located,  yet  the  people  would 
endure  the  inconvenience  rather  than  incur  the  expense  of 
erecting  new  county  buildings  at  another  place.  If  the  ob- 
stacle of  expense  be  removed  the  electors  would  vote  for  a 
change.  We  see  nothing  like  bribery  in  this.  This  precise 
question  was  before  the  court  in  Dishon  v.  Smithy  10  Iowa, 
212,  and  it  was  decided  that  contributions  in  land  and  money 
to  be  used  for  county  purposes  in  consideration  of  the  loca- 
tion of  the  county  seat  does  not  amount  to  bribery. 

Carrothers  v.  Rvsselly  53  Iowa,  346,  is  distinguishable 
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from  the  case  before  us.  In  that  case  we  held  that  a  candi- 
date for  a  public  office,  who  for  the  purpose  of  influencing  the 
voters  made  the  pledge  to  pay  into  the  treasury  of  the  county 
all  fees  received  by  him  in  excess  of  a  certain  annual  salary, 
is  guilty  of  offering  a  bribe  to  the  voters,  and  is  thereby  dis- 
qualified to  hold  the  office  to  which  he  was  elected.  The  dis- 
tinctions between  that  case  and  the  one  before  us  are  well 
stated  by  Lyon,  J.,  in  the  State  v.  Purdy,  36  Wis.,  224,  in 
the  following  language:  "The  distinction  between  the  elec- 
tion of  public  officers,  to  whom,  for  the  time  being,  the  exer- 
cise of  the  functions  of  sovereignty  is  entrusted,  and  the  mere 
choice  of  a  site  for  a  public  building,  is  quite  apparent.  The 
former  involves,  or  may  involve,  the  integrity  of  the  govern- 
ment  and  the  preservation  of  the  principles  upon  which  it  is 
founded,  while  the  latter  is  only  a  matter  of  public  con- 
venience or  pecuniary  interest,  involving  no  fundamental 
principle  whatever." 

We  adopt  this  language,  and  think  it  leaves  nothing  to  be 
said  in  order  to  distinguish  Ca/rrotheTB  v.  Busaell  from  the 
case  before  us. 

No  questions  are  discussed  by  counsel  other  than  those  we 
have  considered. 

It  is  our  opinion  that  the  judgment  of  the  Circuit  Court 
ought  to  be  affirmed. 

Affibmbd. 


56    40U 
118    732 
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Glade  v.  The  Geemania  Fire  Ins.  Co.  et  al. 

1.  Insoranoe:  misbbpresbntation  in  application:  incumbrances. 
A  statement  in  an  application  for  insurance  that  the  amount  of  incum- 
brance on  the  property  was  about  three  thousand  dollars,  when  in  fact 
it  exceeded  four  thousand  four  hundred  dollars,  was  held  to  constitute  a 
material  misrepresentation,  which  would  defeat  a  recovery  on  the  policy 
issued  pn  such  application,  without  regard  to  the  good  faith  in  which  the 
statement  was  made. 

Appeal  from  Jackson  District  CovH. 

Fridat,  June  17. 

Action  upon  a  joint  policy  of  fire  insurance  made  to  the 
plaintiff  by  the  defendants,  the  Germania  Fire  Ins.  Co.  and 
the  Hanover  Fire  Ins.  Co.  The  defendants,  for  answer,  ad- 
mit the  issuance  of  the  policy,  and  the  destruction  by  fire  of 
the  property  insured,  but  they  aver  that  the  plaintiff  fraudu- 
lently caused  the  property  to  be  burned.  They  farther  aver 
that  in  the  application  upon  which  the  policy  was  issued  the 
plaintiff,  in  answer  to  a  question  as  to  the  amount  of  a  mort- 
gage upon  the  property,  stated  that  it  was  $3,000,  whereas  it 
in  fact  largely  exceeded  that  sum.  There  was  a  trial  by  jury, 
and  a  verdict  and  judgment  were  rendered  for  the  plaintiff. 
The  defendants  appeal. 

AyleU  B.  Cotton,^  for  appellants. 

8.  S,  Simpson  and  Z.  A.  ElUs^  for  appellee. 

Adams,  Ch.  J. — ^The  mortgage  upon  the  property,  it  ap- 
pears, amounted    to    $4,425,  being   $1,425  more  than  the 
1. insurance:  amount  stated  in  the  application.     The  defendants 
taooninap-    asked  an  instruction  in  these  words:  "If  the  jury 

plication:  In-  •'•' 

cumbrance.  believe  from  the  evidence  that  at  the  time  the 
plaintiff  was  procuring  the  policy  of  insurance  on  which  this 
suit  is  founded  he  represented  to  the  defendants  that  a  mort- 
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gage  on  the  property  which  is  insured  under  said  policy  then 
amounted  to  about  $3,000,  and  that  the  defendants  relying 
upon  such  representation  issued  said  policy,  and  if  the  jury 
further  believe  from  the  evidence  that  the  amount  of  said 
mortgage  at  the  time  said  representation  was  made  amounted 
to  much  more  than  $3,000,  and  then  amounted  to  the  sura  of 
$4,000  and  more,  the  plaintiff  will  not  be  entitled  to  I'ecover 
in  tliis  action  for  the  loss  on  the  property  thus  encumbered 
by  said  mortgage,  although  the  plaintiff,  when  be  made  said 
sUitement,  may  have  believed  that  the  amount  of  said  mort- 
gage was  then  only  about  $3,000."  Thi%  instruction  the 
court  refused  to  give,  and  the  defendants  assign  the  refusal 
as  error. 

The  statement  in  the  application  in  regard  to  the  amount 
of  the  mortgage  is  unqualified.  The  amount  is  stated  abso- 
lutely as  $3,000.  But  there  was  evidence  tending  to  show 
that  the  plaintiff  did  not  claim  to  know  the  precise  amount, 
and  was  told  by  the  agent  to  make  an  approximate  statement 
of  the  amount,  and  that  the  statement  made  was  made  under 
such  direction.  It  is  claimed  by  the  plaintiff,  therefore,  that 
while  the  application  shows  an  unqualified  statement,  he 
should  not  be  bound  by  it  as  such  by  reason  of  the  direction 
under  which  it  was  made. 

Where  a  statement  is  written  down  by  the  agent  precisely 
as  it  is  given,  there  is  some  doubt  as  to  whether  the  insured 
can  be  permitted  to  show  that  he  intended  something  differ- 
ent. 

But  the  instruction  which  the  defendants  asked  assumes 
tliat  the  statement  may  be  taken  as  intended  to  be  only  an 
approximate  statement,  and  be  read  as  if  the  plaintiff  had 
said  that  the  mortgage  amounted  to  about  $3,000.  The  plain- 
tiff does  not,  and  cannot  properly,  claim  more  than  that.  For 
the  purposes  of  the  opinion,  then,  we  shall  treat  the  case  pre- 
cisely as  if  the  statement  had  been  that  the  mortgage  amounted 
to  about  $3,000.  The  question  then  arises  as  to  whether  the 
plaintiff  was  bound  even  by  that  statement,  unless  he  was 
Vol.  LVI— 26. 
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giiilty  of  bad  faith.  The  court  seems  to  have  thought  that 
he  was  not.  This  is  shown  not  only  by  the  instruction  which 
was  refused,  but  by  an  instruction  given  by  the  court  upon 
its  own  motion,  in  which  the  court  lield  that  the  misrepresen- 
tation would  not  avoid  the  policy  unless  made  willfully  and 
designedly. 

Before  proceeding  to  the  consideration  of  this  question,  we 
will  say  that  we  think  that  there  can  be  no  pretense  that  it 
was  true  (as  we  assume  it  to  be  stated)  that  the  mortgage 
amounted  to  only  about  $3,000,  or  that  the  statement 
was  approximately  correct.  The  difference  between  $3,000 
and  $4,425  is  "nearly  fifty  per  cent.  It  would  be  trifling 
with  language  to  say  that  $3,000  is  about  $4,425,  or  is  ap- 
proximately that  sum. 

In  Ilaywa/rd  v.  The  New  England'  Mutual  Fire  livs, 
Co,y  10  Gush.,  444,  the  statement  was  that  the  mortgage  was 
about  $3,000.  It  proved  to  have  been  $4,000.  It  was  held 
that  there  was  a  misrepresentation  which  avoided  the  policy. 
The  court  said:  "It  seems  tons  quite  too  clear  to  admit  of  a 
doubt  that  the  answer  given  by  the  plaintiff  in  his  applica- 
tion to  the  inquiry  respecting  incumbrances  was  materially 
false.  Making  all  due  allowances  for  the  loose  manner  in 
which  such  documents  are  often  prepared,  and  giving  the 
plaintiff  the  full  benefit  of  the  word  about  as  qualifying  and 
limiting  his  answer,  it  cannot  in  any  view  be  deemed  to  be 
substantially  true.  To  hold  so  wide  a  deviation  from  the  fact 
to  be  immaterial  would  be  to  defeat  the  very  purpose  which 
the  questions  and  answers  in  the  application  were  intended  to 
accomplish,  and  render  them  but  a  vain  and  idle  ceremony.'* 

In  Brown  v.  Peoples  Mutual  Tns.  Co,j  11  Gush.,  280,  the 
statement  was  that  the  mortgage  was  about  $4,000.  It 
amounted,  in  fact,  with  accumulated  interest,  to  h  little  less 
than  $4,900.  It  was  held  that  there  was  a  misrepresentation 
which  avoided  the  policy.  But  in  neither  of  those  cases  was 
the  difference  between  the  amount  stated  and  the  true  amount 
as  great  as  in  the  case  at  bar. 


I 
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It  is  true  that  in  the  case  at  bar  the  difference  was  made  up 
to  a  considerable  extent  of  accumulated  interest.  But  that  is 
immaterial.  What  the  companies  were  entitled  to  know  was 
whether  the  property  was  imperiled  by  an  incumbrance,  be- 
cause such  property  does  not  constitute  as  desirable  a  subject 
of  insurance.  Kit  was  imperiled,  it  was  of  no  consequence 
that' the  peril  resulted  largely  ifrom  accumulated  interest,  un- 
less we  may  say  that  a  large  accumulation  of  interest  would 
tend  rather  more  clearly  to  indicate  that  the  insured  was  in  a 
desperate  condition.  We  come,  then,  to  the  conclusion  that 
nnder  the  facts  shown  and  the  cases  cited  there  was  clearly  a 
misrepresentation  in  a  material  matter.  The  next  question 
is  as  to  whether  the  misrepresentation  had  the  effect  to  avoid 
the  policy.  It  appears  to  us  that  it  had.  .We  can  hardly 
conceive,  indeed,  that  such  a  misrepresentation  could  have 
been  other  than  the  result  of  bad  faith,  and  not  of  mere  ignor- 
ance; but  in  our  opinion  it  was  wholly  immaterial  as  to 
whether  it  was  or  not.  It  is  very  common,  we  believe,  in 
making  answers  which  are  to  become  representations  in  ap- 
plications for  insurance,  whether  fire  or  life,  to  qualify  the 
answers  by  the  use  of  the  word  about.  It  doubtless  often 
happens  that  no  other  than  such  qualified  answer  can  prop- 
erly be  given.  We  have  never  heard  it  suggested  before  that 
the  applicant  in  making  such  answers  is  bound  to  no  accuracy 
or  truthfulness  whatever,  provided  only  he  does  not  act  in  bad 
faith.  When  an  applicant  gives  a  qualified  answer,  he  vir- 
tually declines  to  give  an  unqualified  answer,  and  in  so  doing 
he  virtually  declares  that  his  information  is  not  such  as  to 
justify  him  in  giving  an  unqualified  answer.  But  while  this 
is  so  he  must  be  understood  as  declaring  that  his  information 
is  such  as  to  justify  him  in  giving  the  qualified  answer  which 
he  does  give. 

If  the  fact  was  that  the  plaintiff  did  know  even  cibout  how 
much  the  mortgage  on  his  property  was  lie  should  have  de- 
clined to  make  any  answer  at  all  until  ho  had  ascertained. 
The  companies  had  a  right  to  be  correctly  informed,  because 
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the  information  Bonght  was  to  be  made  tlie  basis  of  their  ac- 
tion; and  this  the  plaintiff  knew  from  the  fact  that  he  was  in- 
quired of  concerning  the  amount  of  the  mortgage. 

In  our  opinion  the  instruction  asked  by  the  defendant 
should  have  been  given. 

A  large  number  of  errors  was  assigned,  but  it  is  unneces- 
sary that  we  should  extend  this  opinion  by  the  consideration 
of  them  ferther  than  we  have  gone.  The  ground  upon  which 
we  have  disposed  of  the  case  renders  it  improbable  that  the 
questions  not  noticed  will  arise  upon  another  trial. 

Eeversed. 


143  2481  The  State  v.  Heiset  et  al. 

1.  Official  Bond:  whbn  not  bbqttired:  warden  op  additional  fen- 
itbntiabt.  The  warden  of  the  additional  penitentiary  at  Anamosa, 
whose  duties  are  defined  by  the  statute  to  be  the  some  as  those  pre- 
scribed for  the  warden  of  the  penitentiary  at  Fort  Madison,  so  far  as  ap- 
plicable, is  not  required  thereby  to  execute  a  bond,  that  ^ven  by  the 
warden  at  Fort  Madison  being  required  before  he  enters  upon  his  office 
and  not  as  an  official  duty. 

2. : :  EFFECT  OF.    Where  a  puldic  officer  executes  an  official 

bond  which  is  not  required  by  the  statute  such  bond  is  void  for  want  oi 
cofnsideration. 

AjDjpeal  from  Jones  Disitrict  CovH. 

FfiroAY,  June  17. 

Action  on  a  bond  executed  by  the  defendant  Heisey  as 
principal  and  the  other  defendants  as  his  sureties  conditioned 
that  said  Heisey  would  faithfully  perform  in  accordance  with 
law  the  duties  of  warden  of  the  additional  penitentiary  at  Ana- 
mosa, to  which  oflSce  he  had  been  duly  elected.  A  breach  of 
the  conditions  of  the  bond  was  alleged  in  the  petition.  In 
an  amended  answer  the  defendants  pleaded  that  Heisey  was 
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not  required  by  law  to  give  a  bond,  and  tbe  one  sued  on 
was  therefore  void.  The  District  Court  so  lield  and  judg- 
ment was  rendered  for  the  defendants.     The  State  appeals. 

Smith  McPhersorij  Attorney  Oeneral^  for  the  State. 

Hemley  <&  JSrccmbrack^  and  M.  Hemley,  for  appellees. 

Seevers,  J, — ^The  additional  penitentiary  at  Anamosa  was 
establisJied  by  an  act  of  the  General  Assembly  passed  in 
1.  OFFICIAL  1872.  Three  commissioners  were  appointed  to 
nS?*ieq^red:  ^^^y  out  the  provisions  of  the  act.  They  were 
adiutfonai  authorized  to  elect  a  warden  whose  duties  and 
^  ^  *  powers  were  declared  to  be  the  "  same  as  pre- 
scribed by  law  for  the  penitentiary  at  Fort  Madison  so  far  as 
practicable."  Chapter  43,  Acts  of  the  Fourteenth  General 
Assembly. 

The  Attorney  General  does  not  claim  there  is  any  statutory 
provision  which  in  express  terms  required  the  defendant 
Heisey  to  give  the  bond  in  question.  But  he  insists  as  the 
duties  were  the  same  as  the  warden  of  the  penitentiary  at 
Fort  Madison  such  bond  was  required  because  it  was  the 
duty  of  the  warden  at  Fort  Madison  to  give  a  bond. 

Section  4747  of  the  Code  provides  in  relation  to  the  war- 
den at  Fort  Madison  that:  "Before  entering  upon  the  dis- 
charge of  his  duty  he  shall  execute  a  bond."  In  no  just 
sense  can  it  be  said  an  act  which  is  required  to  be  done  in 
order  to  qualify  a  person  to  discharge  the  duties  of  an  office 
is  an  official  duty  pertaining  to  the  office.  The  person  elected 
warden  at  Fort  Madison  did  not  become  such  until  he  had 
given  the  bond  required  by  law.  When  this  was  done  he  be- 
came warden,  and  it  was  only  the  official  duties  of  warden 
Heisey  was  by  the  statute  required  to  perform.  The  bond  in 
question,  not  having  been  required  by  statute,  cannot  be  en- 
forced as  a  statutory  bond. 

II.     The  Attorney  General  further  insists  the  bond  is  a 
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valid  obligation  at  common  law,  and  in  support  of  this  posi- 

2 .  tion  he  relies  on  Sheppard  (&  Morgan  v.  Collins^ 

effect  of.  •  12  Iowa,  570;  Garretson  v.  Reeder,  23  Id.,  21; 
and  The  Postmaster  General  v.  Early^  12  Wheaton,  136. 
The  two  former  actions  were  brought  on  delivery  bonds  exe- 
cuted to  the  sheriff  for  the  return  or  delivery  to  him  of  prop- 
erty he  under  process  had  attached.  Such  bonds  were  ex- 
pressly authorized  by  statute  and  those  in  question  were 
merely  defective  in  that  the  conditions  required  by  statute 
were  not  contained  in  them.  In  this  respect  the  cases  are 
distinguishable  from  the  one  at  bar  in  two  important  partic- 
ulars. 1st.  As  has  been  said  the  bonds  were  authorized  by 
statute  and  were  defective  only;  and  2d.  There  was  a  suffi- 
cient consideration  because  by  reason  of  their  execution  the 
sheriff  delivered  to  the  obligors  the  attached  property.  The 
question  in  the  last  case  which  can  be  regarded  as  an  author- 
ity in  the  case  before  us  was  "  whether  under  a  fair  construc- 
tion of  the  acts  of  Congress  the  Postmaster  General  may  take 
bonds  to  secure  the  payment  of  money  due  or  which  may  become 
due  to  the  general  postofflce  "  and  it  was  held  the  bond  sued 
on  was  authorized  by  the  acts  of  Congress.  In  the  present 
case  Ileisey  received  nothing  by  reason  of  the  execution  of 
the  bond.  No  benefit  or  advantage  was  conferred  on  him 
because  of  its  execution.  It  must,  therefore,  be  regarded  as 
having  been  voluntarily  executed,  and  as  there  was  no  con- 
sideration therefor,  it  cannot  be  enforced.  The  State  v.  Bari 
lett,  30  Miss.,  624. 

Affibmed. 
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Squiee  et  al  V.  Parks  kt  al.  I  ss  433 

W    407l 

1.  Meohanio's  Lien:  statote  op  limitations:  when  it  begins  to  mT^i 

RUN.    Section  2529  of  the  Code,  in  fixing  the  time  within  which  anac-  i>2  431! 
tion  to  enforce  a  mechanic's  lien  may  be  brought,  has  reference  to  the    .       ,^  i^il 

thirty  or  ninety  days  allowed  for  the  filing  of  claims  by  sub-contractors  Pse  4^' 

and  contractors  respectively  under  the  mechanic's  lien  law,  and  the  (los  eo7j 
statute  begins  to  nm  against  an  action  at  the  expiration  of  such  time, 
if  the  claim  is  not  sooner  filed. 

Appeal  from  Taylor  District  Court. 

Friday,  June  17. 

The  plaintiflfe  bring  this  action  to  recover  the  amount  of 
five  promissory  notes,  executed  by  the  defendant,  William  C. 
Parks,  to  the  plaintiffs,  and  to  foreclose  a  mortgage,  executed 
to  secure  said  notes,  dated  May  7th,  1875.  The  defendants, 
Goodsill  Brothers,  Anderson  &  Company,  on  the  18th  day  of 
February,  1880,  filed  an  answer  and  cross  bill  for  the  fore- 
closure of  a  mechanic's  lien,  filed  on  the  first  day  of  October, 
1879,  for  lumber  furnished  to  make  improvements  on  the 
mortgaged  premises,  the  last  item  of  account  being  furnished 
November  17th,  1876.  The  defendants  ask  that  the  mechan- 
ic's lien  be  foreclosed  and  be  declared  superior  to  the  lien  of 
the  plaintiffs'  mortgage  as  to  the  building  and  improvements. 
The  plaintiffs  demurred  to  the  answer  and  cross  bill  as  fol- 
lows: 

"1.  That  the  cause  of  action  as  sought  to  be  brought 
by  the  defendants  shows  on  its  face  that  it  is  barred  by 
the  statute  of  limitations,  in  this,  that  the  date  of  the  last 
item  in  said  account  was  November  17th,  1876,  and  that 
was  over  three  years  before  the  action  was  commenced. 

"  2.  That  it  is  true  that  the  said  lien  was  filed  within  two 
years  last  past,  viz:  on  October  1st,  1879,  but  the  statute  of 
imitations  cannot  be  prolonged  by  the  act  of  the  plaintiff. 

"  3.     That  having  had  two  years  to  bring  their  action  and 
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foreclose  their  lien,  and  failing  to  do  so,  the  action  is  fully 
barred." 

This  demurrer  was  overruled.  The  plaintiffs  refusing  to 
further  plead,  a  decree  was  entered  against  them  in  favor  of 
Goodsill  Brothers,  Anderson  &  Co.,  as  prayed  in  their  cross- 
bill.    The  plaintiffs  appeal. 

Crum  dk  Haddock^  for  the  appellants. 

Lymcm  Evati8^  for  Goodsill  Bros.,  Anderson  &  Co. 

Day,  J. — Section  2133  of  the  Code  provides  that  a  veri- 
fied statement  of  the  account,  and  description  of  the  property 
i.MECHAiac'8  to  be  charged  with  the  lien,  shall  be  filed  with  the 
ofumita-        Clerk  of  the  District  Court,  by  a  principal  con- 

tlonsrwhenlt  ...         .  ,  ,   , 

begins  to  run.  tractor  Within  ninety  days,  and  by  a  sub-oon- 
tractor  within  thirty  days  from  the  date  of  furnishing  the  last 
of  the  material  or  performing  the  last  of  the.  labor.  It  is 
further  provided  that  a  failure  to  file  the  statement  within  the 
time  prescribed  shall  not  defeat  the  lien,  except  as  against 
purchasers  or  incumbrancers  in  good  faith,  whose  right  ac- 
crued after  the  thirty  or  ninety  days,  and  before  any  claim 
for  the  lien  was  filed.  The  mortgage  to  plaintiff  was  not  ex- 
ecuted after  ninety  days  from  the  furnishing  of  the  last  item 
of  account  and  before  the  statement  for  a  lien  was  filed.  The 
plaintiffs,  therefore,  are  not  entitled  to  protection  as  incum- 
brancers under  the  provisions  of  section  2133  above  referred 
to.  The  cross-bill  to  foreclose  the  lien  was  filed  about  four 
and  one-half  months  after  the  statement  for  the  lien  was  filed, 
but  the  statement  for  the  lien  was  not  filed  until  nearly  three 
years  after  the  last  item  of  account  was  furnished.  Section 
2529  of  the  Code  provides  that  actions  to  enforce  a  mechan- 
ic's lien  must  be  brought  within  two  years  from  the  time  ot 
filing  the  statement  in  the  clerk's  oflSce.  The  question  in- 
volved in  the  case  is  the  following:  "  Under  section  2529  of 
the  Code,  may  an  action  to  enforce  a  mechanic's  lien  be 
brought  within  two  years  from  the  time  of  filing  the  state- 
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ment  in  the  clerk's  office,  although  such  statement  be  not  filed 
until  after  the  expiration  of  ninety  days  from  the  furnishing 
of  the  last  item  of  the  account."  In  order  to  a  correct  de- 
termination of  this  question  sections  2133  and  2529  must  be 
construed  together,  and  as  limiting  and  qualifying  each  other. 
For,  if  they  are  to  be  construed  independently  of  each  other, 
the  claim  for  a  lien,  where  no  intermediate  purchasers  or  in- 
cumbrancers are  concerned,  may  be  filed  at  any  time,  and  the 
action  brought  within  two  years  thereafter,  thus  enabling  a 
party  at  pleasure  to  make  the  statute  of  limitations  for  the 
foreclosure  of  a  mechanic's  lien  coextensive  with  the  statute 
of  limitations  upon  an  open  account.  Besides,  we  have  held 
that  as  between  the  contractor  and  tlie  owner  the  lien  exists 
and  may  be  enforced  without  the  filing  of  any  statement  for 
a  lien.  See  Neilson  v.  Iowa  JSast&tm  B*y  Co,^  61  Iowa, 
184.  If  the  statute  of  limitations  begins  to  run  from  the 
actual  filing  of  the  lien,  it  follows  that,  as  between  the  con- 
tractor and  the  owner,  the  contractor  can  always  bring  about 
a  condition  in  which  there  will  be  no  statute  of  limitations 
for  the  foreclosure  and  enforcement  of  his  lien,  by  simply 
neglecting  to  file  a  statement  for  a  lien,  and  can  always  bring 
-his  action  under  the  general  statute  of  limitations.  Section 
2133  of  the  Code  fixes  a  definite  time  for  the  filing  of  a  state- 
ment for  a  lien.  The  definite  time  thus  fixed  is  in  the  case 
of  a  principal  contractor  ninety  days,  and  of  a  sub-contractor 
thirty  days,  from  the  last  item  of  account.  We  think  section 
2529  of  the  Code  in  prescribing  the  i>eriod  of  limitation  has 
reference  to  the  definite  time  thus  established.  The  state- 
ment may  be  filed  at  any  subsequent  time,  if  no  rights  of 
third  parties  intervene,  provided  it  is  filed  so  that  an  action 
to  enforce  it  may  be  brought  within  two  years  from  the  defi- 
nite time  of  thirty  or  ninety  days  from  the  last  item  of  ac- 
count, from  which  time  the  statute  begins  to  run  if  no  state- 
ment is  filed  within  that  time. 

This  very  question,  as  we  understand,  was  determined  in 
Oilcrest  v.  Gottschalk,  39  Iowa,  311.     For,  whilst  it  is  true 
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the  action  to  foreclose  the  lien  was  not  brought  until  after 
the  expiration  of  nine  months  from  the  time  of  filing  the 
first  statement  for  a  lien,  yet  another  statement  for  a  lien  was 
filed,  and  the  action  was  brought  within  nine  months  of 
that  time.  No  inquiry  was  made  as  to  the  right  to  file  a 
second  statement  for  a  lien,  but  the  decision  was  placed  upon 
the  broad  ground  that  a  party  cannot  extend  the  statute  of 
limitation,  by  neglecting  to  file  his  lien  within  the  thirty  or 
ninety  days  prescribed.  The  determination  in  Hintrager  v. 
Hermesay^  46  Iowa,  600,  is  also  in  harmony  with  our  conclu- 
sion in  this  case.  In  that  case  it  was  held  that  a  party  could 
not  prevent  the  running  of  the  statute  of  limitations  for  the 
recovery  of  land  sold  at  tax  sale,  by  neglecting  to  take  a  deed 
when  he  became  entitled  to  it. 

The  demurrer  to  the  defendants'  cross-bill  should  have  been 
sustained. 

Revebsed. 


The  County  of  Pottawattamib  v.  The  County  of  Marshall. 

1.  Practice:  cancellation  of  judgment.  A  judgment  or  order  of 
court  will  not  be  set  aside  or  modified  unless  affirmative  and  prejudicial 
error  is  shown  therein. 

Appeal  from  Ma/raJuill  District  Cowrt. 

Friday,  June  17. 

It  appears  from  the  averments  of  the  petition  in  this  case 
that  the  plaintiff  commenced  an  action  against  the  defendant 
to  determine  the  legal  settlement  of  an  insane  pauper  and  to 
recover  for  the  expense  incurred  by  plaintiff  in  the  support 
of  said  pauper  in  the  hospital  for  the  insane  at  Mount  Pleas- 
ant.    The  original  notice  was  entitled  in  the  Circuit  Court, 
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but  the  petition  by  the  mistake  of  the  draughtsman  thereof 
was  entitled  in  the  District  Court.  The  clerk  of  the  court 
filed  the  papers  in  the  District  Court,  and  the  attorney  of  the 
plaintijff  being  a  resident  of  Pottawattamie  county,  in  the  be- 
lief that  the  cause  was  pending  in  the  Circuit  Court  did 
not  attend  the  next  term  of  the  District  Court.  The  attorney 
of  the  defendant  appeared  and  filed  a  demurrer  to  the  petition 
which  was  sustained,  and  an  entry  of  an  exception  to  the  rul- 
ing was  made  by  the  court  in  behalf  of  the  plaintiff.  After- 
wards the  entry  of  the  exception  was  set  aside  because  no 
exception  was  in  fact  taken. 

The  plaintiff's  attorney  having  ascertained  that  the  case 
was  filed  in  the  District  Court,  and  that  the  said  orders  had 
been  made,  filed  the  petition  herein  averring  that  the  failure  to 
appear  in  said  court  was  the  result  of  unavoidable  casualty 
and  misfortune,  and  that  the  court  had  no  jurisdiction  in  said 
cause  nor  any  authority  to  make  any  order  therein,  and  that 
the  court  erred  in  denying  plaintiff  the  benefit  of  an  excep- 
tion to  the  ruling  on  the  demurrer. 

The  prayer  of  the  petition  is  that  the  orders  made  by  the 
District  Court  may  be  vacated  and  set  aside,  and  that  said 
cause  be  dismissed,  or  that  said  order  setting  aside  the  ex- 
ception to  the  ruling  on  the  demurrer  be  vacated.  Upon  a 
trial  the  prayer  of  the  petition  was  denied.    Plaintiff  appeals. 

Jacob  SimSy  for  appellant. 

0,  Caswelly  for  appellee. 

RoTHBOOK,  J. — It  is  contended  by  counsel  for  appellant  that 
the  District  Court  had  no  jurisdiction  of  the  subject  matter 
1.  pkaotiob:  of  the  action,  but  that  under  the  provisions  of 
Of  Judgment.  See.  1359  of  the  Code,  the  Circuit  Court  had  ex- 
elusive  jurisdiction.  If  this  view  be  correct  the  plaintiff 
cannot  be  prejudiced  by  the  ruling  on  the  demurrer  because 
such  ruling  was  absolutely  void  and  determined  no  right. 
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But  we  need  not  determine  that  question  in  this  case.  The 
petition  which  prays  a  modification  of  the  judgment  on  the 
demurrer  does  not  set  forth  the  original  cause  of  action,  and 
tlie  record  nowhere  discloses  the  grounds  of  the  demurrer. 
For  aught  that  appears  it  may  have  been  based  upon  the  want 
of  jurisdiction  of  the  court  over  the  subject  matter  of  the 
action.  Or  the  original  petition  may  have  been  vulnerable 
to  a  demuiTcr  in  any  court  having  jurisdiction  upon  other 
grounds.  The  ruling  upon  the  demurrer  determined  that  the 
plaintiff  did  not  present  a  good  cause  of  action.  It  is 
averred  in  general  terms  in  the  petition  for  a  modification  of 
the  judgement  that  the  original  petition  did  contain  a  good 
cause  of  action  in  the  Circuit  Court.  This  we  are  unable  to 
determine  because  the  record  does  not  set  out  the  original 
petition.     Error  must  affirmatively  appear. 

Affirmkp. 


Kebndt  &  Bros.  v.  Pobtbbfield  et  al. 

1.  Mortgage:  statute  op  limitations:  priority  of  likns.  A  note 
and  mortga^  which  have  become  barred  by  the  statute  of  limitations 
may  be  revived  by  an  admission  of  indebtedness  by  the  mortgagors^ 
and  the  priority  of  the  mortgage  lien  will  thereby  be  preserved  as  against 
subsequent  liens,  taken  before  the  mortgage  became  barred  and  not 
foreclosed  until  after  it  is  revived.  Day  v,  Baldunn,  34  Iowa,  380,  dis- 
tinguished. 

Appeal  from'  Allamakee  District  Court. 

Fbiday,  June  17. 

Action  in  chancery  to  foreclose  a  mortgage  executed  by 
defendants  Porterfield  and  wife.  A  decree  was  entered  de- 
claring plaintiff's  mortgage  junior  to  a  mortgage  under  which 
one  of  the  other  defendants  claims.  Plaintiffs  appeaL  The 
facts  of  the  case  are  stated  in  the  opinion. 
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Dayton  (&  Dayton  and  Z.  E.  Fellows,  for  appellants. 
ff.  H.  8t4lwellj  for  appellees. 

Beok,  J. — I.  The  promiflsory  note  secured  by  the  mort- 
gage, which  plaintiffs  seek  to  foreclose,  was  executed  Octo- 
ber 20th,  1865,  and  was  due  three  years  after  date.  The  pe- 
tition shows  that  the  mortgagors  executed  a  written  promise 
to  pay  the  debt,  thereby  reviving  it,  on  the  22d  day  of  Janu- 
ary, 1879.  C.  O.  Howard  is  made  a  defendant,  the  petition 
alleging  that  he  has  or  claims  to  have  alien  or  interest  in  the 
property  covered  by  the  mortgage,  inferior  and  subject  to 
plaintiffs'  mortgage. 

Howard  in  his  answer  alleges  that  Porterfield  and  wife,  on 
the  6th  day  of  August,  1875,  executed  to  him  -a  mortgage 
upon  the  property  involved  in  this  action  to  secure  two 
promissory  notes  made  upon  the  same  day,  and  that  in  Feb- 
ruary, 1879,  he  recovered  a  decree  under  which  the  property 
was  sold  on  execution.  May  10, 1879,  and  a  sheriff's  deed  was 
executed  to  him  on  the  22d  day  of  November,  1880.  It  is 
alleged  and  claimed  in  the  answer  that,  as  more  than  ten 
years  had  expired  after  the  maturity  of  plaintiffs'  note  when 
it  was  revived  by  the  new  promise  of  payment,  the  mortgage 
became  and  was  barred  as  against  Howard  and  the  rights  he 
acquire4  uiider  his  mortgage. 

Plaintiffi  demurred  to  Howard's  answer  on  the  ground 
that  it  does  not  set  up  a  sufficient  defense  to  the  action.  The 
demurrer  was  overruled  and  thereupon  a  decree  was  entered 
declaring  plaintiffs'  mortgage  to  be  inferior  to  Howard's  title 
acquired  under  his  mortgage. 

II.  The  question  presented  by  the  case  is  this:  Did  the 
new  promise  of  Porterfield  remove  the  bar  of  the  statute  of 
1.MOKTOAOB:  li^aitotioi^  as  against  Howard,  so  that  plaintiffs' 
itottOTMi^^'pri-  naoTtgage  may  be  enforced  as  a  prior  lien  on  the 

orlty  of  liens,  p^^perty? 
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It  will  be  observed  that  Howard's  mortgage  was  executed 
before  the  expiration  of  ten  years  from  the  maturity  of 
plaintiffs^  note  secured  by  his  mortgage;  that  the  new  prom- 
ise was  made  after  the  expiration  of  that  time,  and  that  the 
foreclosure  of  Howard's  mortgage  and  the  sheriff's  sale  and 
deed  were  after  the  new  promise  reviving  the  debt  due  to 
plaintiffs.  Will  the  new  promise  revive  the  mortgage  as 
against  the  junior  mortgage,  executed  before  the  period  of 
limitation  had  run  against  the  senior  mortgage? 

An  action  to  foreclose  a  mortgage  is  not  barred  by  the 
statute  of  limitations  so  long  as  the  debt  remains  unpaid 
and  capable  of  being  enforced.  Brown  v.  Rochhold^  49  Iowa, 
282;  Clinton  County  v.  Cox^  37  Iowa,  570.  The  mort- 
gage is  an  incident  of  the  debt  and  follows  it,  and  its  exist- 
ence as  a  lien  is  only  terminated  when  the  debt  ceases  to  be 
enforceable. 

As  between  the  mortgagor  and  mortgagee  it  cannot  be 
doubted  that  a  new  promise  which  is  sufficient  to  revive  the 
debt  will  also  revive  the  mortgage.  It  seems  that  the  same 
rule  ought  to  prevail  against  all  persons  interested  in  the 
mortgaged  property  unless  there  exist  reasons  which  in  equity 
would  render  it  unconscionable  to  enforce  the  mortgage  lieu 
as  against  their  interest.  If  such  a  rule  did  not  prevail  lihe 
mortgage  would  not  continue  as  long  as  the  debt  existed,  and 
the  mortgagee  would  be  deprived  of  the  security  provided  for 
the  debt.  We  think,  however,  that  equities  may  arise  which 
would  defeat  or  suspend  the  lien  in  order  to  protect  the  in- 
terest of  others.  It  may  be,  but  the  point  we  do  not  decide, 
that  one  acquiring  an  interest  in  mortgaged  property  after 
foreclosure  of  the  mortgage  is  barred  by  the  statute,  and  be- 
fore a  new  promise  is  made,  would  hold  by  a  right  superior 
to  the  mortgagee  after  his  debt  i«  revived  by  a  new  promise. 
But  the  case  is  different  where  one  acquires  such  an  interest 
before  the  action  upon  the  mortgage  is  barred,  and  after  the 
period  of  limitation  has  run  the  debt  is  revived  by  a  new 
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promise.  In  such  a  case  the  debt  was  enforceable  when  the 
interest  of  the  adverse  claimant  was  acquired  with  full  notice 
of  the  mortgage  lien.  When  his  interest  was  acquired,  he 
took  it  subject  to  the  mortgage,  with  the  knowledge  that  the 
debt  could  be  revived  by  a  new  promise  and  the  mortgage 
lien  would  stand  as  long  as  the  debt  existed.  When  the 
mortgage  is  foreclosed  under  a  new  promise  removing  the  bar 
of  the  statute,  he  is  in  no  different  condition  than  he  was  in 
when  he  acquired  his  interest.  If  he  was  satisfied  to  acquire 
his  interest  while  it  was  subject  to  the  mortgage,  he  ought  to 
be  content  to  hold  it  in  that  condition.  He  can  urge  no 
equity  which  will  relieve  his  property  from  the  lien  of  the 
mortgage.  Waterson  v.  Kirkwood^  17  Kan.,  9;  Schumaker, 
V.  Sibert^  18  Kan.,  104.  See  Mahon  v,  Cooley^  36  Iowa, 
479.  It  seems  that  a  different  rule  is  recognized  in  Cali- 
fornia.    See  Wood  v.  Ooodfellow^  43  Cal.,  185. 

III.  Day  V.  Baldwin^  34  Iowa,  380,  is  relied  upon  bv 
defendant's  counsel  to  support  a  different  view.  Its  decision 
is  based  upon  other  principles  than  those  which  prevail  in 
this  case. 

In  that  case  the  mortgagee  by  his  admissions  in  his  answer 
to  the  action  to  foreclose  removed  the  bar  of  the  statute. 
This  we  held  he  could  not  do  so  as  to  affect  the  interest  of 
his  co-defendant,  for  the  reason  that  he  had  no  interest  in  the 
property  and  was  not  a  necessary  party  to  the  action,  and  by 
his  pleadings  did  not  show  that  he  was  even  a  proper  party. 
It  further  appears  that  the  a;imissions  in  the  pleadings  which 
removed  the  bar  of  the  statute  were  made  after  the  adverse 
title  had  been  fully  perfected  and  vested  in  the  claimant.  In* 
the  case  before  us  it  is  not  disputed  that  the  mortgagees  were 
authorized  to  make  the  written  admission  of  the  debt,  and  it 
is  shown  that  Howard's  title  under  which  he  claims  was  per- 
fected after  the  admissions  were  made.  The  equities  which, 
in  that  case,  we  held  would  not  permit  the  removal  of  the  bar 
of  the  statute,  are  not  found  in  the  record  before  us. 
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It  is  our  opinion  that  the  District  Court  erred  in  over- 
ruling plaintiflfs'  demurrers  to  the  answer  of  defendant  How- 
ard. Its  judgment,  therefore,  will  be  reversed  and  the  cause 
will  be  remanded  for  a  decree  in  accord  with  this  opinion. 

Reversed. 


BlXBY   V.    BlAIB   &   COMPANT  ET  AL. 
56  416        1.  Practice:  appeal:  watvbb  op.    One  who  after  the  overmling  of  his 
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66    416|  tion,  which  18  then  granted,  by  hia  amendment  waives  his  rigrht  of 


application  to  be  substituted  as  a  x)arty  to  an  action  amends  his  applica- 


appeal  from  the  former  ruling. 

2.  :  action  against  SHERIPF:  substitution  of  DEPENDANTS.    In 

an  action  against  a  sheriff  to  recover  property  taken  by  him  under 
process,  a  joint  apphcation  by  the  sheriff  and  the  person  in  whose  favor 
the  process  issued,  to  have  the  hitter  substituted  as  defendant,  may  be 
*  made  at  any  time,  although  an  answer  has  been  inrevionsly  filed  by  the 
sheriff. 

BBMOVAL  op  CAUSES.    In  passing  upon  an  application  for  the 


removal  of  a  cause  to  the  federal  courts  the  affidavits  accompanying  the 
petition  for  removal  should  be  considered  as  a  part  thereof,  and  the  decis- 
ion should  be  based  on  the  facts  shown  by  the  whole  record. 

Appeal  from  Fayette  CircvAt  Cov/rt. 

Feiday,  June  17. 

The  plaintiff  commenced  this  action  in  replevin  to  recover 
of  the  defendant  L.  L.  Farr,  sheriff  of  Fayette  county,  a  stock 
of  goods  and  merchandise  of  the  alleged  value  of  $1,600, 
which  it  is  averred*  is  the  absolute  property  of  the  plaintiff, 
and  upon  which  the  said  Farr  as  sheriff  wrongfully  levied  an 
attachment  issued  from  the  Superior  Court  of  Cedar  Eapids, 
in  an  action  by  William  Blair  &  Company  against  one  Bill- 
ings. The  petition  demands  the  return  of  the  property,  or  in 
case  the  same  cannot  be  found,  judgment  for  the  value  thereof, 
and  for  damages  for  said  wrongful  taking  and  detention.    The 
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petition  also  sets  out  the  names  of  the  sureties  upon  the  offi- 
cial bond  of  the  said  sheriff,  and  exhibits  a  copy  of  the  bond, 
but  no  original  notice  was  served  upon  said  sureties. 

The  defendant  Farr  appeared  to  the  action,  and  on  the  1st 
day  of  December,  1879,  he  filed  his  answer  in  which  he 
claimed  that  he  made  the  levy  upon  the  property  by  virtue 
of  a  writ  of  attachment  at  the  suit  of  William  Blair  &  Com- 
pany, against  J.  R.  Billings,  and  that  Billings  was  the  owner 
of  the  goods,  and  that  for  the  purpose  of  hindering,  delaying 
and  defrauding  said  Blair  &  Company,  and  other  creditors,  he 
made  a  sham  sale  thereof  to  the  plaintiff,  who  made  the  pi*e» 
tended  purchase  with  the  intent  to  assist  Billings  in  said  fraud. 

On  December  3, 1879,  the  defendant  Farr  moved  the  court 
to  substitute  "William  Blair  &  Company  as  defendants  in  the 
action,  and  with  his  motion  he  exhibited  the  writ  of  attach- 
ment under  which  the  levy  was  made,  and  filed  his  affidavit 
setting  forth  the  facts  as  to  the  levy  and  the  names  of  the  real 
parties  in  interest  On  the  next  day  the  said  William  Blair 
&  Company,  in  the  individual  names  of  their  partnership 
firm,  made  their  application  to  be  substituted  as  defendants, 
setting  forth  facts  showing  that  the  property  in  controversy 
was  seized  at  the  suit  of  said  partnership  firm.  At  the  same 
time  Blair  &  Company  filed  a  bond  for  costs  in  the  penalty 
of  $250-.  These  applications  for  substitution  were  overruled, 
to  which  ruling  the  defendants  excepted.  Afterward  an 
amended  application  for  the  substitution  of  William  Blair  & 
Company  was  made  jointly  by  Farr  and  William  Blair  & 
Company,  and  accompanied  with  an  additional  bond  in  the 
penalty  of  $500,  conditioned  for  the  payment  of  any  judg- 
ment for  costs  or  damages  that  might  be  rendered  against 
William  Blair  &  Company  in  said  action.  Thereupon  the 
motion  for  substitution  of  parties  defendant  was  sustained. 
To  this  ruling  of  the  court  the  plaintiff  excepted. 

On  the  same  day  that  the  order  of  substitution  was  made, 
the  defendants  William  Blair  &  Company  filed  their  answer, 
in  which  they  made  substantially  the  same  averments  as  were 
Vol.  LVI— 27. 
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made  in  the  answer  of  Farr,  and  thereupon  the  defendants 
filed  a  petition,  affidavit  and  bond  for  the  removal  of  the  cause 
to  the  Circuit  Court  of  the  tinited  States.  The  plaintiflF  filed 
objections  to  said  petition,  and  the  application  to  transfer  the 
cause  was  denied,  to  which  ruling  the  defendants  excepted. 

Thereupon  the  cause  was  submitted  to  the  court,  and  judg- 
ment was  rendered  finding  the  plaintiff  to  be  the  owner  of  the 
property,  and  awarding  him  the  possession  thereof,  and  for 
costs. 

Defendants  appeal  from  the  judgment,  and  from  the  order 
overruling  the  application  for  change  of  forum,  and  the  plain- 
tiff  appeals  from  the  order  of  substitution  of  the  parties 
defendant.  The  defendants  first  appealed,  and  should,  there- 
fore, be  designated  herein  as  appellants. 

Hvhhard  db  Clark  and  F.  M.  Dawley^  for  appellants. 

Rickel^  West  c&  Eaatman  and  D.  W.  ClementSy  for  ap- 

RoTHBOOK,  J. — I.     Appellants  contend  that  the  court  erred 
in  overruling  the  motion  for  substitution  as  it  was  originally 
1.  practice:    presented.     The  application  having  been  made  by 
erot  *  the  sheriff  and  by  the  parties  in  whose  favor  the 

>writ  of  attachment  issued,  and  a  bond  for  costs  having  been 
.^ven,  it  may  be  this  was  all  that  was  required  under  section 
2574  of  the  Code.  But  this  we  need  not  determine,  because 
although  the  defendants  excepted  to  the  rulings,  they  did  not 
.stand  thereon,  but  amended  the  application  by  giving  bond 
not  only  for  costs,  but  for  damages,  and  thereupon  the  order 
of  substitution  was  made.  Having  succeeded  in  procuring 
•what  they  desired  in  the  way  of  substitution,  the  defendants 
•cannot  now  complain  that  terms  were  imposed  upon  them  not 
-warranted  by  the  statute.  A  party  cannot  review  an  adverse 
ruling  on  a  demurrer  or  motion  after  pleading  over,  and  it 
fieems  to  us  the  defendants  are  in  about  the  same  position  on 
this  question. 
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II.  The  plaintiff  contends  that  the  final  ruling  on  the 
application  for  substitution  was  erroneous,  because  no  motion 
2. .action  whatever  was  made  until  after  the  defendant  Farr 

Sf:  subsiiS-  had  answered.  It  is  argued  that  under  sections 
fendants."  2572,  2573  and  2574  of  the  Code,  construing  them 
together,  all  applications  for  substitution  must  be  made  before 
answer.  It  is  true  that  under  the  first  named  section,  where 
a  party  defendant  to  an  "  action  upon  contract  for  the  recovery 
of  personal  property  "  makes  an  aflSdavit  before  answer  that 
some  third  party  makes  a  claim  to  the  subject  of  the  action, 
an  order  may  be  made  requiring  such  third  person  to  appear 
and  maintain  or  relinquish  his  claim,  and  if  upon  notice 
he  fails  to  appear,  the  court  may  declare  him  barred  of  all 
claim  in  respect  to  the  subject  of  the  action  against  the  de- 
fendant therein.  Section  2573  makes  the  provisions  of  sec- 
tion 2572  applicable  to  an  action  against  a  sheriff  for  the 
recovery  of  personal  property  taken  by  him  under  process. 
These  sections  are  for  the  protection  of  nominal  defendants 
against  third  persons  making  claims  to  the  property.  But 
section  2574  seems  to  be  an  independent  provision.  It  pro- 
vides for  a  joint  application  by  the  sheriff  and  the  party  in 
whose  favor  the  process  issued,  and  is  not  limited  as  to  the 
time  within  which  it  must  be  made.  Indeed  there  is  no 
reason  for  such  limitation,  for  if  the  real  party  in  interest 
joins  in  the  application,  he  is  bound,  by  whatever  steps  the 
nominal  defendant  has  theretofore  taken  in  the  action,  and  by 
uniting  in  the  application  he  thereby  releases  the  nominal 
defendant  from  any  liability  to  him.  In  other  words,  he  takes 
up  the  defense  where  the  sheriff  leaves  it,  and  is  not  neces- 
sarily entitled  to  delay. 

III.  "We  are  next  to  inquire  whether  the  court  erred  in 
overruling  the  petition  for  the  removal  of  the  cause  to  the 
^ .peraov-  Circuit  Court  of  the  United  States,     Counsel  for 

aioi  causes,  ^j^^  plaintiff  does  not  by  his  argument  question 
the  sufiiciency  of  the  bond  and  affidavit.  But  it  is  claimed 
that  the  petition  for  removal  is  defective  because  it  states  that 
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the  defendants  are  all  residents  of  the  State  of  Illinois,  and 
contains  no  averment  that  they  were  such  residents  at  the 
time  of  the  commencement  of  the  action.  The  petition  is 
imder  sub-division  3,  of  section  639,  of  the  Revised  Statutes 
of  the  United  States,  being  what  is  called  the  "local  preju- 
dice" act.  The  affidavit,  in  addition  to  setting  fortli  the 
prejudice  and  local  influence  as  required  by  the  statute,  stated 
that  the  defendants  "are  and  were  at  the  commencement  of 
this  suit  citizens  and  residents  «f  the  State  of  Illinois."  If 
this  affidavit  was  proper  to  be  considered  in  connection  with 
the  petition,  then  there  was  a  showing  made  that  the  defend- 
ants were  citizens  of  Illinois  at  the  commencement  of  the 
action,  if  puch  showing  was  necessary,  a  point  which  in  our 
opinion  we  need  not  discuss. 

In  Removal  Cases,  100  U.  S.,  474,  it  is  held  that  not  only 
the  petition  for  removal,  but  the  whole  record,  is  to  be  exam- 
ined; and  in  YiAee  v.  Vose^  99  U.  S.,  539  (545),  it  is  said: 
"  The  petition  and  affidavits  which  accompanied  it  are  to  be 
taken  together  as  a  part  of  the  same  instrument.  They  are 
also  to  be  considered  in  connection  with  the  other  parts  of 
the  record  to  which  they  belong." 

Counsel  for  appellee  concedes  that  the  last  cited  case  might 
apply  if  the  affidavit  had  been  made  of  record  by  a  bill  of 
exceptions.  We  think  it  is  as  much  a  part  of  the  record  as 
the  petition,  or  bond,  pr  any  other  paper  required  by  law  to 
be  filed  in  the  case,  and  that  no  bill  of  exceptions  was  neces- 
sary. 

In  our  opinion  the  court  below  should  have  taken  the  whole 
record  and  showing  for  a  removal  into  consideration,  and 
ordered  the  change  of  forum,  especially  as  the  alleged  resi- 
dence of  the  defendants  was  in  no  way  controverted.  The 
cause  must  be  affirmed  on  plaintiff's  appeal,  and  upon  defend- 
ant's appeal  it  must  be 

Rkvebsrd.  ' 
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McMillan  v.  The  B.  &  M.  E.  E.  Co. 

1.  Evidence:  objection  to  deposition:  practice.  A  deposition 
which  haa  been  read  without  objection  upon  one  tnal  of  an  action 
cannot  be  objected  to  on  a  second  trial  on  the  ground  of  the  incompe- 
tency of  the  witness. 

Appeal  from  Monroe  District  Court. 

Saturday,  June  18. 

This  action  was  commenced  on  the  fourth  day  of  Septem- 
ber, 1872,  to  recover  of  the  defendant  damages  for  the  alleged 
killing  of  George  W.  McMillan,  on  the  19th  day  of  October, 
1870.  The  cause  was  tried  to  a  jury  at  the  May  term,  1880, 
of  the  Monroe  District  Court.  The  trial  resulted  in  a  ver- 
dict and  judgment  for  the  defendant.  The  plaintiff  appeals. 
The  material  facts  are  stated  in  the  opinion. 

Henry  L.  Dashiell^  for  the  appellant. 

Perry  cfe  Townaend^  for  the  appellee. 

Day,  J. — ^The  defendant  offered  in  evidence  at  the  trial  the 
deposition,  taken  upon  commission,  of  James  Carpenter, 
^b^eSioft  to '  ^^^  ^^^  ^^^®  engineer  in  charge  of  the  defend- 
pradS^^"  *  ant's  train  at  the  time  and  place  that  the  accident 
happened.  In  this  deposition  the  witness  details  all  the  cir- 
cumstances attending  the  management  of  the  train  at  the  time 
the  injury  was  inflicted  which  resulted  in  the  death  of  George 
W.  McMillan.  When  this  deposition  was  offered  the  plain- 
tiff objected  to  the  admission  of  it  in  evidence  upon  the 
ground  that  Carpenter  was  an  interested  witness,  and  dis- 
qualified by  the  provisions  of  section  3639  of  the  Code  from 
testifying  as  to  what  occurred  at  the  time  of  the  accident. 
The  objection  was  overruled  and  the  deposition  was  read  in 
evidence.     This  ruling  of  the  court  constitutes  the  only  ac- 
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tion  which  is  assigned  as  error.  Although  the  deposition 
was  tal.en  a  long  time  before,  and  was  read  in  evidence  upon 
a  former  trial  of  the  case,  no  objection  was  made  to  it  nntil 
it  was  proposed  to  read  it  on  the  second  trial.  The  objection 
came  too  late,  and  for  that  reason  cannot  be  considered.  See 
Greedy  v.  McGee^  55  Iowa,  759.  In  the  condition  of  the 
record  it  is  neither  necessary  nor  proper  that  we  should 
consider  the  competency  of  the  testimony  of  the  witness 
Carpenter. 

Affirmed. 


Sa\\^er  v.  Landers  &  Son. 


1.  Ad  Quod  Damnum:  rights  of  hortgaobe:  when  not  made  a 
PARTY.  A  mortgagee,  who  is  not  made  a  party  to  proceedings  for  the 
condenmation  of  right  of  way  for  a  railroad  over  the  mortgaged  prop- 
erty, may  waive  the  omission  and  assert  his  ckdm  to  the  award  in  the 
hands  of  the  sheriff,  and  such  claim,  where  it  is  shown  that  the  prop- 
erty is  insufEcient  to  pay  the  mortgage  debt,  and  that  the  mortgagor  is 
insolvent,  constitutes  a  lien  thereon  superior  to  that  of  a  prior  attach- 
ment levied  by  a  creditor  of  the  mortgagor. 

Appeal  from  Winneshiek  District  Court, 

Saturday,  June  18. 

This  is  an  action  in  chancery.  It  is  averred  in  the  petition 
in  substance  that  in  1879  the  plaintiff  sold  to  one  Johnson, 
who  was  made  a  defendant,  certain  real  estate,  and  to  secure 
the  payment  of  the  purchase  money  Johnson  executed  to 
plaintiff  a  mortgage  thereon,  and  that  the  whole  amount  se- 
cured by  said  mortgage  is  now  due;  that  in  June,  1880, 
the  Waukon  and  Miss.  Eailroad  Co.  located  its  line  of  road 
upon  and  over  said  mortgaged  premises,  and  caused  a  sher- 
iff's jury  to  be  summoned  who  assessed  the  damages  at  $100, 
and  no  appeal  was  taken  therefrom;  that  said  railroad  com- 
pany took  possession  of  the  right  of  way  and  excavated  and 
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made  embankments  thereon  to  the  damage  of  the  land  in  the 
sum  of  $100 ;  that  the  raih-oad  company  paid  said  sum  to 
the  sheriff,  and  that  the  defendants,  S.  W.  Landers  &  Son, 
were  at  the  time  of  the  condemnation  proceedings  creditors 
of  Johnson,  and  that  they  commenced  an  action  by  attach- 
ment before  a  justice  of  the  peace  and  against  Johnson,  and 
said  sheriff  was  garnished  as  a  supposed  debtor  of  Johnson, 
and  that  by  said  proceedings  Landers  &  Son  are  about  to  sub- 
ject the  $100  to  the  payment  of  their  claim  against  Johnson; 
that  Johnson  is  insolvent  and  said  land  is  insufficient  in 
value  to  secure  plaintiff's  claim;  that  plaintiff  has  no  speedy 
or  adequate  remedy  at  law. 

An  injunction  was  prayed  restraining  further  proceedings 
in  said  attachment  suit,  and  asking  judgment  and  decree  of 
foreclosure,  and  that  the  $100  be  subjected  to  the  satisfaction 
of  the  plaintiff's  mortgage. 

The  defendants,  Landers  &  Son,  and  the  justice  of  the 
peace,  who  was  made  a  party  defendant,  moved  to  dissolve 
the  injunction.  The  motion  was  overruled.  Defendants  ex- 
cepted and  appeal. 

Brovm  c&  WeUw^oUy  for  appellants. 

0.  J.  Clarkj  for  appellee. 

RoTHBocK,  J. — L  After  the  motion  to  dissolve  the  in- 
junction was  overruled,  and  before  the  appeal  was  taken,  the 
plaintiff  filed  a  written  dismissal  of  the  action  as  to  the  jus- 
tice of  the  peace  before  whom  the  attachment  proceedings 
were  pending,  and  the  proper  record  entry  thereof  was  made 
by  the  clerk  of  the  District  Court.  "We  are  therefore  re- 
lieved of  the  consideration  of  such  questions  as  were  raised 
in  the  court  below  as  to  the  authority  of  the  court  to  enjoin 
the  said  justice  from  proceeding  with  the  attachment  suit 
which  was  pending  before  him. 

II.    The  court  below  has  certified  certain  questions  to  us 
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which  we  will  proceed  to  determine.     The  first  question  is 
this:  Has  the  plaintiflF  under  the  facts  stated  in 

1.  AD  QUOD  * 

righteofmort  ^®  petition  a  Specific  lien  on  the  money  alleged 
gagee:  uen.  ^  j^g  j^  ^^q  hands  of  the  sheriff,  superior  to  the 
lien  acquired  by  the  defendants,  Landers  &  Son,  under  the 
writ  of  attachment  issued  by  the  defendant,  J.  G.  Moss? 

It  will  be  observed  from  an  examination  of  the  allegations 
of  the  petition  that  the  plaintiff  was  not  made  a  party  to  the 
proceedings  to  condemn  the  land  for  the  railroad  right  of 
way.  His  mortgage  lien  therefore  was  in  no  way  impaired 
by  the  ad  quod  damnum  proceedings.  If  he  had  so  elected 
he  might  have  proceeded  with  his  foreclosure,  and  the  inter- 
est of  the  railroad  company  in  the  land  would  have  been  jun- 
ior and  inferior  to  the  lien  of  his  mortgage.  Severin  v.  Colsj 
38  Iowa,  463.  But  he  avers  in  his  petition  that  the  posses- 
sion of  the  railroad  company,  and  the  excavating  and  filling 
thereon,  damaged  the  land  to  the  extent  of  $100,  the  amount 
awarded  by  the  sheriff's  jury.  The  question  is,  may  he  by 
averring  the  insolvency  of  the  mortgagor  and  the  insuflScien- 
cy  of  the  mortgaged  premises  to  satisfy  the  mortgage,  adopt 
the  finding  of  the  sheriff's  jury  as  to  the  damage  to  the 
lands,  and  waiving  his  right  to  have  been  made  a  party  to 
the  condemnation  proceedings,  subject  the  money  in  the  sher- 
iff's  hands  to  the  payment  of  the  mortgage?  If  he  may, 
his  lien,  although  it  may  not  be  strictly  accurate  to  designate 
it  as  a  "  specific  lien,"  is  paramount  to  the  rights  of  an  at- 
taching creditor  of  the  mortgagor. 

As  we  understand  the  petition  the  railroad  company  has 
paid  in  full  for  the  right  of  way.  Indeed,  we  can  hardly 
suppose  a  case  where  a  sheriff 's  jury  could  apportion  the 
damages  between  the  owner  and  a  person  holding  a  mortgage 
upon  the  land.  Such  an  adjustment  of  the  rights  of  owners 
and  other  parties  in  interest  is  not  within  the  province  of 
such  a  tribunal.  They  estimate  the  value  of  the  right  of 
way  only.  Now,  it  would  be  grossly  inequitable  to  compel 
the  railroad  company  to  pay  twice  for  the  same  right,  by  al- 
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lowing  the  owner,  or  what  is  the  same  thing,  his  creditors,  to 
sieze  the  money  in  the  hands  of  the  sheriff,  and  tlien  subject 
the  right  of  way  to  the  payment  of  the  mortgage.  We  are 
clearly  of  the  opinion  that  in  such  case  the  mortgagee 
may  waive  the  omission  to  make  him  a  defendant  and  volun- 
tarily assert  his  right  to  the  money  in  the  hands  of  the  sher- 
iff. The  views  here  expressed  are  supported  by  the  case  of 
Piatt  V.  Bright y  New  Jersey  Court  of  Chancery;  The  Re- 
porter, Vol.  9,  148 ;  and  see  same  case  as  affirmed  by  the 
Court  of  Errors  and  Appeals;  The  Reporter,  Vol.  10,  p. 
177. 

in.  The  next  question  certified  is  as  follows:  "Under 
the  facts  stated  in  the  petition,  has  the  plaintiff  an  adequate 
remedy  at  law?" 

We  think  this  question  must  be  answered  in  the  negative. 
The  action  is  for  the  foreclosure  of  the  mortgage,  and  for  the 
adjustment  and  determination  of  a  conflicting  claim  upon 
the  proceeds  of  part  of  tlje  mortgaged  property.  As  between 
all  the  parties  to  the  action  it  clearly  appears  to  us  that  the 
questions  involved  are  of  equitable  cognizance. 

IV.  The  next  and  last  question  certified  is  in  substance 
whether  the  defendants  should  be  restrained  from  taking  the 
answer  of  the  sheriff  in  the  attachment  proceedings.  As  we 
have  held  that  under  the  allegations  of  the  petition  the 
plaintiff's  right  to  the  fund  was  superior  to  the  right  of  an 
attaching  creditor,  it  follows  that  such  creditor  should  be  re- 
strained from  taking  any  action  looking  to  an  appropriation 
of  it,  in  payment  of  his  claim  against  the  mortgagor. 

Affiemed. 
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Dickey  et  al.  v.  Brown  et  al. 

1.  Usury :  commissions  to  agent.  The  fact  that  the  acrent  of  a  bor- 
rower, who  is  paid  a  commission  in  excess  of  legal  interest  by  the  latter 
for  procoiing  a  loan,  divides  such  commission  with  the  a^nts  of  the 
lender  will  not  render  the  loan  usurious. 

Appeal  from  Floyd  Circuit  Court. 

Satueday,  June  18. 

Action  to  foreclose  a  mortgage.  Defense  usury.  Judgment 
for  the  plaintifis,  and  defendants  appeal. 

Ellia  cfe  ElliSj  for  appellants. 

Hand  cfe  Sprigga^  for  appellees. 

Seevebs,  J. — ^The  mortgage  was  executed  in  1875,  to  secure 
four  promissory  notes  for  one  thousand  dollars  each,  with  ten 
lusuky:  per  cent  interest  from  date.  The  defendant, 
to  agent.  Brown,  applied  to  John  Furguson,  of  Charles 
City,  Iowa,  to  negotiate  for  him  a  loan  of  four  thousand  dol- 
lars and  agreed  to  pay  him  for  so  doing  a  commission  of  seven 
and  one-half  per  cent.  Furguson  forwarded  Brown's  propo- 
sition to  Holland,  Furguson  &  Co.,  of  Eockford,  Illinois, 
who,  as  agents  of  the  plaintiflPs,  furnished  the  money  and 
made  the  loans.  They  retained  two  hundred  dollars  as  their 
commission,  and  forwarded  thirty-eight  himdred  dollars  to 
John  Furguson,  who  set  aside  one  hundred  dollars  for  his 
services,  and  gave  the  defendant,  Brown,  thirty-seven  hundred 
dollars. 

The  defendants  claim  at  least  one  of  the  plaintiffs  had 
knowledge  Holland,  Dickerson  &  Co.  received  the  two  hun- 
dred dollars  aforesaid  at  the  time  the  loan  was  made,  and, 
therefore,  that  the  plaintiffs  through  their  said  agents  exacted 
and  received  more  than  ten  per  cent  interest.'  We  are 
constrained  to  say  this  proposition  is  not  well  taken. 
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John  Furguson  had  the  right  to  do  as  he  pleased  with  the 
three  hundred  dollars  Brown  agreed  to  pay  him.  He  could, 
if  he  saw  proper,  divide  with  Holland,  Furguson  &  Co.,  and 
if  he  could  not  negotiate  the  loan  otherwise,  it  possibly  was 
his  duty  to  Brown  to  do  so.  John  Furguson  was  the  agent 
of  the  defendant.  Brown,  and  any  contract  made  between 
them  alone  could  not  have  the  effect  of  tainting  such  contract 
with  usury  so  far  as  the  plaintiffi  are  concerned.  Smith  v. 
Wolf,  55  Iowa,  555.  Affirmed. 


Paxon  et  al  v.  The  Illinois  Osin'BAL  R  Co.  j  g®  g|| 

1.  BailroadB:  discbimination  in  chabobs:  constbuction  of  btat- 
UTK.  No  recovery  can  be  had  from  a  raHroad  company  under  section 
10,  of  chapter  e-',  laws  9S  1874,  for  discrimination  in  charges  for  cars 
between  different  shippers  of  stock,  unless  it  is  shown  that  the  ship- 
ments werd  made  upon  like  conditions. 

Appeal  from  Delawa/re  District  Court. 

Saturday,  June  18. 

This  action  was  brought  under  chapter  68  of  the  acts  of  the 
Fifteenth  General  Assembly,  establishing  "  reasonable  maxi- 
mum rates  and  charges  for  the  transportation  of  freight  and 
passengers  on  the  different  railroads  of  this  State.'^  Trial  to 
the  court,  judgment  for  the  defendant,  and  the  plaintiffs  ap- 
peal. 

C.  8.  Crosby  and  Bronson  &  LeRoy,  for  appellants. 

Griffith  &  Knight,  for  appellee. 

Seevebs,  J. — ^The  petition  states  that  plaintiffs  were  en- 
gaged in  purchasing  cattle  and  hogs  at  Manchester,  Iowa, 
1  «.x,«^.^-.  ^^d  that  defendant  operated  a  railroad  from  Sioux 

X.  RAIX«BO  ADS  ■  ^ 

&/?iiSig-  CJ'*/'  I^^^j  through  said  Manchester  to  Chicago, 
tlSnTJSt?"  Illinois;  that  between  the  eighth  day  of  January 
*^  and  the  21st  day  of  February,  1876,  plaintiffs 
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shipped  at  said  Manchester  four  car  loads  of  hogs,  to  be 
carried  by  defendants  to  Chicago,  Illinois,  for  which  the  de- 
fendant charged,  and  the  plaintiffs  paid,  freight  at  the  rate  of 
fifty-six  dollars  a  car,  and  that  between  the  10th  day  of  May 
and  tlie  16th  day  of  September,  1876,  the  plaintiffs  made  a 
like  shipment  of  five  car  loads  of  cattle  and  hogs,  for  wliich 
the  defendant  charged  and  the  plaintiff  paid  fifty-six  dol- 
lars a  car  freight;  "  that  during  all  the  aforesaid  time 
from  January  8,  1876,  to  September  16,  1876,  one  "Wil- 
liam F.  Gannon  was  engaged  in  the  business  of  buy- 
ing and  shipping  cattle  and  hogs  at  Manchester,  Iowa, 
and  during  a  portion  of  that  time,  to- wit:  from  January 
8th,  1876,  to  February  21,  1876,  he  had  an  arrangement 
and  agreement  with  the  defendant,  whereby  the  defendant 
agreed  to  allow  said  Gannon  a_  rebate  or  drawback  of  six 
dollars  per  car  for  all  car  loads  of  cattle  and  hogs  shipped  by 
him  on  said  road  from  said  Manchester  to  Chicago,  Illinois, 
which  said  rebate  or  drawback  reduced  the  price  of  each  car 
load  of  cattle  and  hogs  so  shipped  by  said  Gannon  to  fifty 
dollars,  being  six  dollars  per  car  less  than  the  defendant 
charged  the  plaintiffs  for  the  same  services,  and  said  Gannon 
shipped  several  car  loads  of  cattle  and  hogs  under  said  agree- 
ment; that  on  or  about  the  20th  day  of  March,  1876,  the 
said  defendant  made  an  arrangement  and  agreement  with  said 
W.  F.  Gannon  to  allow  him^a^ebate  pr^rawback  of  .sixteen 
dollars,  pneach  and  every  car  load  of  liQga-and  cattle  shipped 
by  him  from  said  Manchester  to  Chicago  aforesaid,  over  the 
said  railroad,  run  and  operated  by  the  defendant,  which  ar- 
rangement and  agreement  was  continued  from  that  date  to 
September  16,  1876;  that  drawbacks  or  rebatements  of  six- 
teen dollars  per  car  were  made  by  said  defendant  to  said 
Gannon,  and  that  by  reason  of  said  drawbacks  and  rebate- 
ments said  Gannon  during  said  time  was  paying  the  defend- 
ant but  forty  dollars  per  car  for  each  car  load  of  hogs  and 
cattle  so  shipped  by  him,  and  that  he  shipped  several  car  loads 
of  hogs  and  cattle  under  said  agreement  during  said  time 
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from  Manchester  to  Chicago;  that,  by  reason  of  the  aforesaid 
rebates  and  drawbacks  allowed  by  the  defendant  to  said  Gan- 
non, they  paid  the  defendant  for  four  car  loads  of  hogs  and 
cattle  shipped  as  aforesaid  over  the  said  road  of  the  defendant 
from  January  8,  1876,  to  February  21,  1876,  the  sum  of 
twenty-four  dollars,  and  for  five  car  loads  of  cattle  and  hogs 
80  shipped  from  May  10,  1876,  to  September  16,  1876,  the 
sum  of  eighty  dollars,  makin^^  in  all,  one  hundred  and  four 
dollars  over  and  above  what  thft  defendant  charged  th^  said 
Gannon  for  the  same  service  during  the  same  time.  Wliere- 
fore  the  plaintiffs  demand  judgment  against  the  defendant 
for  the  sum  of  five  hundred  and  twenty  dollars,  with  interest 
and  costs,  and  a  reasonable  sum  as  attorney's  fees,  under  the^ 
provisions  of  chapter  68,  of  the  laws  of  the  Fifteenth  Gen-  f 
eral  Assembly  of  Iowa." 

The  defendant  answered  the  petition,  and  denied  "each 
and  every  allegation  therein  contained." 

JSo^evidence  J^as  introduced  in  the  ii^se,- except  the  par- 
ties agreed  that  the^factsjwere  as  stated  in  the  plaintiffs'  peti- 
tion, and~upon  those  facts  the  decision  of  the  court  was 
ren 


Counsel  agree  this  action  was  brought  under  section  10  of  / 
the  act  aforesaid.  It  provides:  "  No  railroad  company  shaU^ 
charge  any  person,  company  or  corporation  for  the  transpor- 
tation of  any  property  a  greater  sum  than  it  shall  charge, 
and  collect  from  any  other  person,  company,  or  corporation 
for  a  like  service  from  the  same  place,  and  upon  like  condi- 
tions, and  all  concessions  of  rates,  drawbacks,  and  contracts 
for  special  rates  founded  upon  the  demands  of  commerce 
and  transportation  shall  be  open  to  all  persons,  companies, 
and  corporations  alike." 

CounseLfoT  ,th0_appellee  insist  that  the  defendant  is  not 
liable  under  the  statute  unless  it  has  been  established  the 
charges  paid  by  the  plaintiffs  were  "  for  a  like  service  from 
the  same  place  dnduj^on  like  conditions^^^  and  as  the  peti- 
tion does  not  allege  the  shipments  made  by  the  plaintiffs  and 
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Gannon  were  made  "upon  the  like  conditions,"  such  fact  haB 
not  been  established. 

To  this  counsel  for  the  appellant  replies  that  '<  the  plain 
and  evident  intention  of  the  legislature  was  to  prohibit  rail- 
road companies  from  in  any  case  charging  any  of  its  patrons 
for  the  carriage  of  property  more  than  another  for  the  same 
service."  If  this  be  so,  the  inquiry  would  seem  to  be  perti- 
nent why  did  not  the  General  Assembly  so  say  in  plain  and 
unmistakable  language.  ThJs  could  have  been  readily  done 
by  omitting  the  words  "  upon  like  conditions."  Because  this 
was  not  done  "upon  like  conditions  ^  qualifies  what  precedes 
it. 

It  will  be  observed  counsel  ignore  or  treat  as  meaningless 
the  phrase  "  upon  like  conditions."  Upon  what  principle  or 
rule  of  construction  this  is  done  we  are  not  informed,  and  we 
certainly  know  of  none. 

Cases,  we  incline  to  think,  may  be  supposed,  when  it  would 
be  competent  for  tjie  carrier  under  the  statute  to  charge  one 
person  more  than  another  for  a  like  service.  For  instance, 
suppose  the  cars  loaded  by  one  person  were  attached  to  ex- 
press trains  and  those  of  another  to  ordinary  freight  trains. 
But  whether  this  be  true  is  immaterial,  because  the  General 
Assembly  has  plainly  indicated  before  the  defendant  can  be 
made  liable,  not  only  must  there  have  been  like  service  but  it 
must  have  been  performed  under  or  upon  like  conditions. 
We  cannot  ignore  any  part  of  this  statute  more  than  another, 
nor  can  we  judicially  say  or  know  there  may  not  be  condi- 
tions because  of  which  the  defendant  could  properly  charge 
one  person  more  than  another  for  a  like  service  from  the  same 
place. 

Counsel  for  the  appellant  also  insist:  "So  far  as  the  evi- 
dence shows,  the  services  performed  by  appellee  were  for  a 
like  service  from  the  same  place  and  upon  like  conditions; 
there  was  no  evidence  to  the  contrary."  There  was  no  evi- 
dence tending  to  show  the  conditions  were  alike.  It  is  true 
there  was  no  evidence  to  the  contrary.     But  the  burden  was 
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on  the  plaintiff,  and  the  argument  above  stated  is  nnsound 
unless  we  can  infer  or  judicially  know  there  must  have  been 
"  like  conditions ''  attached  to  each  shipment.  This  it  is 
clear,  in  our  opinion,  we  cannot  do. 

As  no  right  to  recover  under  the  statute  has  been  estab- 
lished the  judgment  of  the  District  Court  must  be 

Affirmed. 

M    4311 

■      .  78    4VM| 

156    43ll 

||08    20l| 

The  State  v.  Rice.  jfi^^i 

1.  Criminal  Law :  PKOSTrruTiON :  what  constitutes.  Whether  or  not 
a  woman  is  a  prostitate  is  a  question  of  fact,  which  does  not  alone  de- 
pend on  the  number  of  persons  with  whom  she  has  had  illidt  intercourse, 
but  in  determining  which  a  jury  may  consider  her  general  conduct  and 
other  circumstances  tending  to  show  whether  or  not  she  so  holds  herself 
out  to  the  public. 

2. :  PROSKCUTiOK  FOR  LIBEL:  INSTRUCTION.    Inaprosocutionforlibel 

in  which  the  defendant  is  convicted,  an  erroneous  instruction  given  the 
jury  cannot  be  held  to  be  without  prejudice,  although  the  jury  were  told 
that  the  instructions  are  advisory  merely,  and  not  binding  upon  them. 

Appeal  from  Butler  District  CovH. 

Saturday,  June  18. 

Indictment  for  a  libel.     Trial  by  jury;  verdict  guilty; 
judgment,  and  defendant  appeals. 

No  appearance  for  appellant. 

Smith  MoPKeTBon^  Attorney  Oeneralj  for  the  State. 

Seevebs,  J. — ^The court  instructed  the  jury  as  follows:  "The 

indictment  charges,  as  I  think,  those  matters  which  are  libel- 

1.  cRnoKAL    ^^^  *^  ^  ^^^(^J  Picket.     The  first,  that  she  aided 

tutIoi:''5SS'  ^^^  daughter,  Mrs.  Koyce,  in  carrying  on  the  busi- 

*'***^*"^'^     ness  of  a  prostitute  in  the  house  of  Deacon  Picket. 

To  justify  under  the  charge  the  defendant  should  prove  that 
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Mary  Royce  carried  on  the  business  of  a  prostitute  in  the 
house  in  question  and  was  aided  by  Lucy  Picket.  It  would 
not  be  enough  to  show  that  Mary  Roycein  the  house  in  ques- 
tion had  illicit  commerce  with  one  person,  but  it  should  go 
further  and  show  that  she  submitted  her  person  to  illicit  sex- 
ual intercourse  with  various  persons;  it  need  not  be  indis- 
criminately with  all  persons,  but  it  should  go  farther  than  in- 
continence with  one  or  two  persons,  and  it  should  be  shown 
that  Lucy  Picket  knowingly  aided  in  the  business  of  prostitu- 
tion." 

The  presumption  is  there  was  evidence  upon  which  the 
foregoing  instruction  could  be  properly  based.  McMillan  v, 
JB.j  <&  M.  a.  R.  Co.^  46  Iowa,  231.  The  question  then  is 
whether  a  prostitute,  or  one  who  carries  on  the  business  of 
such,  has  been  correctly  defined  in  the  foregoing  instruction. 
The  thought  of  the  instruction  seems  to  be  that  Mary  Eoyce 
must  have  submitted  her  "person  to  illicit  sexual  intercourse 
with  various  persons"  and  that  "incontinence  with  one  or  two 
persons  would  not  be  sufficient."  Now  as  we  understand  the 
jury  were  told  as  a  matter  of  law  that  the  acts  aforesaid  would 
not  be  sufficient  to  constitute  Mary  Royce  a  prostitute.  It 
is  certainly  true,  we  think,  a  woman  may  be  a  prostitute  and 
carry  on  the  business  of  such  if  she  so  holds  herself  out  to 
the  world.  Her  house  may  be  so  designated  by  a  sign  as  to 
make  this  clearly  apparent.  She  may  upon  the  street  or  in 
other  public  or  private  places  so  conduct  herself  as  to  make 
it  clear  that  she  is  a  prostitute,  and  that  such  is  her  occupa- 
tion. It  is  not  essential,  therefore,  that  Mary  Royce  should 
have  "submitted  her  person  to  illicit  sexual  intercourse  with 
various  persons"  and  that  "incontinence  with  one  or  two  per 
sons"  would  not  be  sufficient  to  show  she  was  a  prostitute. 

We  think  it  was  for  the  jury  to  say  whether  this  would  be 
sufficient,  taking  into  consideration  the  circumstances  and 
the  acts  and  conduct  of  Mary  Royce  at  the  time  and  before 
the  sexual  intercourse  took  place. 

In  other  words  the  accompanying  circumstances  are  im- 
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portant,  and  it  is  not  for  the  court  to  say  the  sexual  inter- 
course alone  is,  or  is  not,  sufficient  to  establish  the  woman  to 
be  a  prostitute. 

11.  The  statute  provides:  In  all  prosecutions  or  indict- 
ments for  libel,  the  truth  thereof  may  be  given  in  evidence  to 

^ pj^^_  the  jury,  and  if  it  appear  to  them  that  the  matter 

fibSf^^truc-  cliarged  as  libellous  was  true,  and  was  published 
^^^'  with  good  motives  and  for  justifiable  ends,  the 

defendant  shall  be  acquitted.  Code,  §  4099.  The  constitution 
also  so  provides.  The  statute  further  provides:  "In  all  in- 
dictments and  prosecutions  for  libel  the  jury,  after  having 
received  the  direction  of  the  court,  shall  have  the  right  to 
determine  at  their  discretion  the  law  and  the  fact.  Code, 
§  4102. 

The  court  in  substance  instructed  or  said  to  the  jury  the 
instructions  given  to  them  were  advisory  only,  that  they  were 
not  bound  to  follow  them,  and  that  they  had  the  right  to  de- 
termine both  the  law  and  fact. 

As  no  argument  has  been  tiled  by  counsel  for  appellant  we 
do  not  desire  for  the  first  time  to  determine  the  meaning  of 
the  foregoing  statute  to  any  greater  extent  than  is  absolutely 
required. 

The  jury  may  acquit  the  defendant  in  any  criminal  case  in 
direct  opposition  to  the  instructions  of  the  court.  In  so  doing 
they  determine  both  the  law  and  fact.  Now  it  is  suggested 
whether  this  is  not  the  meaning  of  the  statute  aforesaid. 
But,  be  this  as  it  may,  the  court  had  the  right  to  instruct  the 
jury  in  this  as  in  any  other  criminal  case,  and  the  conclusive 
presumption  must  be  indulged  that  the  jury  will  follow  the 
instructions  of  the  court.  Therefore  it  cannot  be  said  an  er- 
roneous instruction  is  not  prejudicial  because  the  jury  have 
the  right  to  determine  both  the  law  and  fact. 

Reversed. 
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1.  Principal  and  Agent:  banks  as  collecting  agents:  negli- 
gence OP  correspondents;  Where  the  holder  of  a  bill  of  exchoDge 
payable  at  a  distant  place  .deposits  it  with  a  local  bank  for  collection  he 
thereby  assents  to  the  coarse  of  business  of  banks  to  collect  through  cor- 
respondents, and  the  correspondent  of  the  local  bank  to  which  the  bill  is 
forwarded  becomes  his  agent  and  is  responsible  to  him  directly  for  neg^ 
ligence  in  failing  to  present  the  bill  for  payment  within  the  proper  time. 

Appeal  from  De%  Moines  District  Court. 

Saturday,  June  18. 

Action  to  recover  the  amount  of  a  bill  of  exchange  deposi- 
ted with  defendant  for  collection  by  plaintiff's  testator,  which 
defendant  failed  to  present  for  payment  to  the  drawee  or  to 
protest  for  non-payment,  whereby  the  other  parties  to  the  pa- 
per were  discharged.  There  was  a  trial  to  the  court  without 
a  jury  and  judgment  for  plaintiff;  defendant  appeab.  The 
facts  of  the  case  appear  in  the  opinion. 

Hall  (&  Huston^  for  appellant.  • 

P.  Henry  Smyth  cfe  Son^  for  appellee. 

Beck  J. — I.  The  paper  in  question  in  this  suit  was  a 
foreign  bill  drawn  in  Munich,  "Westphalia,  upon  New  York, 
1.  PRINCIPAL   and  was  deposited  with  defendant  for  collection. 

AND  AGENT  I     ^         .  \  /»i.  aiii. 

banks  as  col-   In  the  usual  course  of  business  of  the  bank,  it  was 

lecUng  ' 

Slen^o?**"  ^^^  ^y  defendant  to  its  correspondent,  the  Metro- 
correspond-  politan  Bank  of  New  York.  It  may  be  conceded, 
in  the  view  we  take  of  the  case,  that,  for  the  reason  the  paper 
was  not  presented  for  payment  and  protested  for  non-pay- 
ment  by  the  New  York  bank  within  the  time  required  by 
law,  the  drawers  and  indorsers  of  the  bill  were  discharged. 
Counsel  for  defendant  insist  that  for  the  reason  the  paper  was 
over  due  when  received  by  defendant  no  liability  attaches  for 
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failure  to  protest  it  for  non-payment.  They  also  argue  that 
defendant  as  a  national  bank  is  not  liable  for  the  default 
charged  in  the  petition.  These  and  other  questions  discussed 
by  counsel  we  need  not  consider,  as  the  decision  of  the  case 
turns  upon  another  point  arising  upon  facts  we  have  just 
stated. 

II.  The  question  which,  in  our  opinion,  is  decisive  of  the 
case,  is  this:  Is  defendant  liable  for  the  default  of  its  corres- 
pondent, the  New  York  bank,  in  failing  to  present  and  pro- 
test the  bill  in  due  time? 

The  paper  was  deposited  with  defendant  for  collection ;  it 
was  payable  in  New  York.  The  course  of  business  of  de- 
fendant, and  all  other  banks,  is,  in  such  cases,  to  make  collec- 
tions through  correspondents.  They  do  not  undertake  them- 
selves to  collect  the  bills,  but  to  intrust  them  to  other  banks 
at  the  place  payment  is  to  be  made.  The  holder  of  the  paper, 
having  full  notice  of  the  course  of  business,  must  be  held  to 
assent  thereto.  He,  therefore,  authorizes  the  bank  with  whom 
he  deals  to  do  the  work  of  collection  through  another  bank. 

We  will  now  inquire  as  to  the  relations  existing  between 
the  bank  charged  with  the  collection  of  the  paper,  and  the 
holder  depositing  it  with  the  first  bank. 

The  bank  receiving  the  paper  becomes  an  agent  of  the  de- 
positor with  authority  to  employ  another  bank  to  collect  it. 
The  second  bank  becomes  the  sub-agent  of  the  customer  of 
the  first,  for  the  reason  that  the  customer  authorizes  the  em- 
ployment of  such  an  agent  to  make  the  collection. 

jThe  paper  remains  the  property  of  the  customer,  and  is  col- 
lected for  him;  the  party  employed,  with  his  assent,  to  make 
the  collection,  must  therefore  be  regarded  as  his  agent. 

A  sub-agent  is  accountable  ordinarily  only  to  his  superior 
agent  when  employed  without  the  assent  or  direction  of  the 
principal.  But  if  he  be  employed  with  the  express  or  im- 
plied ^sent  of  the  principal,  the  superior  agent  will  not  be 
responsible  for  his  acts.  There  is,  in  such  a  case,  a  privity 
between  the  sub-agent  and  the  principal,  who  must,  there- 
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fore,  seek  a  remeily  directly  against  the  sub-agent  for  his  neg- 
h'gence  or  misconduct.  Story  on  Agency,  sections  217  and 
313.  These  familiar  rules  of  the  law  applied  to  the  case,  re- 
lieve it  of  all  doubt  when  considered  in  the  light  of  legal 
principles. 

III.  But  there  is  conflict  in  the  adjudged  cases  upon  the 
qustion  of  the  direct  liability  of  the  bank  employed  as  a  sub- 
agent  to  the  holder  of  the  paper,  for  negligence  or  default  in 
its  collection.  The  preponderance  of  the  authorities  strongly 
supports  the  conclusion  we  have  just  reached  in  this  case. 
The  following  cases  are  to  this  effect:  Dorchester  c6  Jfilton 
Baiik  V.  Neio  England  Banhy  1  Cnsh.,  lll^Fabens  v.  Mer- 
cantile  Banh^  23  Pick.,  330;  Ldwrence  v,  Stonington  Banh^ 
G  Conn.,  521;  East  Iladdam  Bank  v.  Scovil,  12  Conn.,  303; 
Hyde  et  al  v.  Planters^  Bank,  17  La.,  560;  Baldwin  v.  Bank 
of  Louuina^  1  La.  An.,  13;  Aetna  Insurance  Co.  ^^  Alton 
.City  BanJc^  25  111.,  243;  Stacy  v.  Dane  County  Banl\  12 
Wis.,  629;  Tlerna^  v.  Commercial  Bank,  7  How.  (Miss.), 
648 ;  Agrlcidtural  Bank  v.  Commerce  Bank,  7  Sm.  and  M., 
592;  Bowling  v,  Arthur,  34  l^isB.,  4:1  ]  JacksoTv  v.  Union 
Banlc,  6  Har.  and  J.,  146;  Citizens^  Bank  "i^.  Howell,  8  Md., 
530;  Bank  of  Washington  v.  Triplett,  1  Pet.,  25;  Mechan- 
ics^ Bank  v,  Earp,  4  Kawle,  384;  Bellemire  v.  The  U.  S. 
Bank,  1  Miles,  173;  S,  C,  4  Wheat.,105;  i?aZy  v.  Butchers' 
(S3  Drovers^  Ba7ik,^Q  Mo.,  93;  Smedesv.  Th^  Bank  of  Utica^ 
20  Johns.,  373. 

IV.  The  following  cases  hold  that  the  bank  to  whom  a  bill 
or  note  is  sent  for  collection  by  another  bank  is  not  the  agent 
of  the  owner  of  the  paper:  Allen  v.  Merchants*  Bank,  22 
Wend.,  215;  Downs  v.  Madison  Co.  Bank,  6  Hill,  648; 
Montgomery  Co.  Bank  v.  Albany  City  Bank,  3  Seld.,  469; 
Commercial  Bank  v.  Union  Bank,  1  Kern.,  203;  S.  C,  19 
Barb.,  391;  Aysault  v.  Pacific  Bank,  47  N.  T.,  570;  Tndeg 
V.  Brooklyn  City  Bank,  16  HuA,  200;  Beeves  v.  St.  Bank 
of  Ohio,  8  Ohio  St.,  465. 

V.  Bradstreet  v.  Everson,  72  Pa.  St.,  124;  Lewis  (& 
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Wallace  v,  Peck(&  Clark^  W)  Ala.,  142,  and  P^ZZartZ  u  Row- 
land^ 2  Blackford,  22,  are  sometimes  quoted  as  according 
with  tlie  cases  last  cited.  We  think  they  are  distinguished 
from  all  the  conflicting  cases  above  referred  to,  by  the  fact 
that  the  parties  receiving  the  paper,  being  collecting  agents 
only,  became  bound  either  by  express  or  implied  contracts 
to  make  the  collections  themselves.  In  the  other  cases  there  / 
was  no  such  contract  shown,  but  on  the  contrary  it  appears 
that  banks  in  their  usual  course  of  business  make  collections 
of  notes  and  bills  at  distant  places  through  their  correspond- 
ents, with  the  implied  assent  of  the  parties  depositing  such 
paper  with  them.  The  collecting  bank  thus  becomes  the 
sub-agent  of,  and  is  responsible  to,  the  owners  of  the  paper. 
See  Story's  Agency,  Sect.  217(J  and  cases  cited. 

The  decision  in  Banh  of  Washington  v.  Triplett^  1  Pet.,  25, 
and  2fechanics^  Banh  v.  Earjp^  4  Eawle,  384,  are  based  upon 
the  ground  that  the  paper  in  each  case  was  deposited  for  trans- 
mission and  not  for  collection,  that  is,  the  receiving  bank  un- 
dertook to  transmit  the  paper  to  its  correspondent  and  not  to 
collect  it.  This  very  element,  in  our  opinion,  is  in  all  the  cases 
d|ted  to  support  our  position  and  in  the  case  before  us.  Under 
the  usage  of  banks,  paper  received  for  collection  at  the  places 
other  than  the  town  or  city  where  the  receiving  bank  is  loca- 
ted is  received  under  the  implied  contract  that  it  is  accepted 
for  transmission  to  correspondents  at  the  place  where  it  is 
payable.  These  cases,  we  think,  are  in  accord  with  the  other 
decisions  we  have  cited  in  support  of  our  views. 

Mackersey  v.  liamsey^  9  Clark  &  F.,  818,  is  not  in  conflict 
with  the  doctrine  we  adopt.  In  that  case  the  receiving  bank 
expressly  undertook  to  forward  the  paper  and  upon  its  pay- 
ment to  place  the  amount  thereof  to  the  credit  of  the  deposi- 
tor, and  for  the  performance  of  its  undertaking  it  was  to  re- 
ceive a  conmiission.  The  paper  was  collected  by  its  corres- 
pondent, who  failed  soon  after,  and  the  bank  receiving  the 
paper  from  its  customer  never  received  the  funds.  Surely 
under  this  contract  to  credit  its  customers  with  the  amount 
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of  the  paper  upon  payment,  the  bank  would  be  bound  to  give 
him  credit  when  it  was  paid  to  its  correspondent  and  thus 
became  directly  liable  for  the  money  to  the  customer. 

Allen  V.  The  Merchants^  Bank^  22  Wend.,  215,  which  es- 
tabhshed  the  doctrine  afterwards  followed  in  New  York,  was 
announced  by  a  divided  court,  fourteen  senators  concurring 
in  the  decision  and  ten,  with  Chancellor  Walworth,  dissent- 
ing. The  case,  however,  l^as  been  uniformly  followed  in  New 
York. 

Hoover^  assignee^  v.  Wise  et  al.,  91  TJ.  S.,  308,  cited  as  in 
conflict  with  our  views,  was  decided  upon  these  facts:  A 
money  demand  was  first  delivered  by  the  owner  to  a  New 
York  collecting  agency  with  instructions  to  collect  the  debt. 
It  was  forwarded  by  the  agency  to  lawyers  in  Nebraska  City 
for  collection,  who,  knowing  the  insolvency  of  the  debtor,  per- 
suaded  him  to  confess  judgment  upon  the  claim.  The  money 
was  collected  and  forwarded  to  the  agency  in  New  York,  but 
it  never  reached  the  hands  of  the  creditor.  Proceedings  in 
bankruptcy  were  instituted  within  four  months  after  the  con- 
fession and  prosecuted  to  a  decree.  The  action  was  brought 
against  Ae  creditor  by  the  assignee  in  bankruptcy  to  recover 
the  money  collected  on  the  ground  that  he  had  knowledge  of 
the  insolvency  of  the  debtor  when  judgment  was  confessed  by 
him.  The  court  lield  that  the  attorneys  at  Nebraska  City 
were  not  the  agents  of  th«  creditor,  who,  fherefore,  was  not 
chargeable  with  notice  of  the  debtor's  insolvency  through  the 
knowledge  they  possessed  upon  that  subject.  The  facts 
hardly  authorize  the  conclusion  that  the  creditor  assented  to 
the  employment  of  a  sub-agent  in  Nebraska  City,  who  should 
act  for  him.  Wliile  it  appears  that  he  was  informed  that  it 
would  be  sent  to  an  attorney  in  Nebraska  and  that  the  agents 
received  collections  to  be  made  by  suits  in  diflferent  parts  of 
the  country,  it  is  not  shown  that,  under  the  usual  course  of 
business,  the  New  York  agents  entrusted  the  management  of 
collections  wholly  to  their  correspondents.  The  business  of 
collecting  claims  by  actions  demands  professional  skill ;  the 
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collec'tion  of  paper,  as  is  always  done  by  banks,  requires  its 
presentation  and  protest  if  not  paid,  and  nothing  more.  The 
nsages  of  the  business  of  banking  would  raise  an  implied  as- 
sent by  the  customer  of  a  bank  that  the  paper  he  deposited 
should  be  sent  to  a  correspondent  who  would  become  his 
agent.  It  does  not  appear  that  in  the  business  of  collecting 
claims  by  suits  any  such  usage  exists.  It  would  rather  ap- 
pear that  parties  employing  agents  or  attorneys  to  bring  suits 
would  look  to  them  alone  for  the  proper  prosecution  of  the 
action,  and  not  to  sub-agents  or  attorneys  of  whose  skill  they 
know  nothing.  The  distinctions  between  the  facts  of  that 
case  and  the  one  before  us  are  obvious. 

It  is  proper  to  remark  that  the  decision  was  not  concurred 
in  by  all  the  justices,  three  of  whom  unite  in  a  dissent  which 
presents  strong  objections  to  tlie  opinion  of  the  majority. 
We  are  clearly  of  the  opinion  that  this  case  is  distinguish- 
able upon  the  facts  from  the  case  before  us,  and  ought  not  to 
be  regarded  as  in  conflict  with  the  doctrine  we  have  above 
recognized. 

In  many  of  the  cases  above  cited  banks  were  held  not  to  be 
liable  for  the  negligence  of  notaries  to  whom  paper  was  de- 
livered for  protest.  Undoubtedly  the  doctrines  which  would 
relieve  a  bank  from  liability  for  the  negligence  of  a  notary 
would  protect  it  when  charged  with  liability  for  the  negligent 
act  of  a  correspondent. 

It  may  be  remarked  that  while  a  bank  is  not  responsible 
for  the  defaults  of  proper  and  competent  sub-agents  it  be- 
comes liable  if  negligent  in  selecting  incompetent  and  im- 
proper agents  to  whom  it  intrusts  paper  for  collection. 

We  are  of  the  opinion  that  the  District  Court  erred  in  ren- 
dering a  judgment  against  defendant  upon  the  facts  before  it. 

Seybbsed. 
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Keyseb  V.  The  K.  C,  St.  J.  &.  C.  B.  R.  Co. 

1.  Railroads:  kilunq  of  stock;  evidence.    Proof  that  a  notice  and 

affidavit  of  the  killing  of  stock  served  on  a  railroad  company  were  sim- 
ilar to  others  introduced  in  evidence  is  insufficient. 

2.  :  : .    Evidence  and  instructions  in  an  action   to  re- 
cover double  damages  for  stock  killed  on  a  railroad  considered. 

Appeal  from  Pottawattamie  Circuit  Court, 

Saturday,  June  18. 

This  is  an  action  to  recover  donble  the  value  of  a  horse, 
the  property  of  plaintiff,  which  it  is  alleged  was  killed  by 
one  of  defendant's  engines  at  a  place  on  the  road  of  defend- 
ant where  it  had  neglected  to  fence  its  track.  There  was 
a  trial  by  jiiiy  and  a  verdict  and  judgment  for  double  the 
value  of  the  property.     Defendant  appeals. 

Saj)j),  Lyman  <j&  Ament,  for  appellant. 

li.  E.  Mordgowery  and  W7n,  McLennan^  for  api^ellce. 

RoTHRocK,  J. — I.  It  is  urged  by  counsel  for  the  defend- 
ant that  the  proof  of  service  of  the  notice  and  affidavit  re- 
,  „,„„^,^,.  quired  by  Sec.  1289  of  the  Code  was  insufficient 

1.  railroads:    ^  */ 

8took*I  evi-  ^^  authorize  a  verdict  for  double  damages.  The 
deuce.  following  is  all  the  evidence  which  was  intro- 

duced on  that  point  in  the  case.  The  plaintiff,  while  being 
examined  as  a  witness,  testified  as  follows: 

"  I  have  seen  the  paper  presented  to  me. 

^'Ques.  You  may  state  what  you  did  with  a  paper  similar 
to  that,  if  anything?  Ans.  I  read  it  and  gave  it  to  S.  F. 
French,  agent  of  the  railroad  company  at  Percival,  Fremont 
county,  Iowa. 

"Ques.  State  the  time  that  you  read  it?  Ans.  It  was  on 
the  llth  day  of  March,  1877.     Plaintiff  offered  in  evidence 


JUNE  TERM,  1881.  441 

Keyser  v.  The  K.  C,  St.  J.  &  C.  B.  R.  Co. 

the  notice  and  affidavit  identified  by  the  witness.     The  paper 
is  in  these  words: 

"  To  the  Kansas  City,  St.  Joseph  &  Council  Bluffs  Rail- 
road Company: 

"  You  are  hereby  notified  that  the  locomotive  and  cars  of 
your  railroad,  in  the  latter  part  of  the  month  of  January,  A. 
D.  1877,  in  Benton  township,  Fremont  county,  Iowa,  did 
strike  and  kill  a  mare,  being  my  property,  of  the  value  of 
$150,  and  that  unless  you  pay  me  the  value  of  said  mare,  be- 
ing $150,  within  thirty  days  from  this  date,  I  wiU  claim  of 
you  double  the  value  of  said  mare,  as  provided  by  the  Stat- 
utes of  the  State  of  Iowa. 

"  Percival,  Iowa,  March  14,  1877. 

''  Christopheb  Keysee." 

Sworn  to  before  a  justice  of  the  peace. 

Objections  were  made  to  all  of  the  above  evidence  as  im- 
material and  incompetent,  and  the  objections  were  overruled. 

Conceding  that  the  service  of  the  notice  and  affidavit  may 
be  shown  by  the  oral  evidence  of  a  witness  upon  the  trial,  a 
point  which  we  need  not  determine,  yet  we  think  that  the 
evidence  of  service  of  the  requisite  notice  and  affidavit  was 
insufficient.  In  McNaugU  v.  The  C.  cfe  iT.  W.  R.  B.  Go,, 
30  Iowa,  336,  it  was  held  that  service  of  a  copy  of  the  affi- 
davit was  insufficient — that  the  affidavit  itself  must  be  deliv- 
ered to  the  agent.  Now,  whether  the  witness  delivered  the 
original  to  the  agent,  or  a  copy,  it  is  impossible  to  determine 
from  the  evidence.  He  states  that  he  read  to  the  agent  and 
gave  to  him  a  paper  similar  to  that  introduced  in  evidence. 
They  may  have  been  similar  papers  and  the  one  a  copy  of 
the  other,  but  which  was  the  copy  it  is  impossible  to  deter- 
mine. As  it  is  stated  that  the  paper  introduced  in  evidence 
is  the  notice  and  affidavit,  this  may  have  been  the  original. 
Or  it  may  have  been  that  there  were  two  original  papers,  but 
this  does  not  appear.  '  The  papers  may  have  been  similar  and 
yet  not  in  all  respects  alike,  nor  the  one  an  exact  copy  of  the 
other. 
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II.  The  defendant  introduced  as  a  witness  one  Hago,  who 
was  the  fireman  of  the  engine  by  which  the  horse  was  killed. 
«       In  his  examination  in  chief  he  testified  that  the 

•  horse  was  standing  in  a  highway  crossing  when 

it  was  struck.  On  cross-examination  he  was  asked  what 
speed  he  was  running  at  the  time  he  saw  the  animal.  The 
question  was  objected  to  as  not  cross-examination  and  as  im- 
material.  The  objection  was  overruled,  and  we  think  prop- 
erly. It  was  the  plaintiff's  right  on  cross-examination  to 
test  the  accuracy  of  the  observation  of  the  witness  as  to  the 
location  of  the  accident  by  showing  the  speed  which  the 
train  was  making  as  affecting  his  ability  to  determine  the  ex- 
act location  of  the  animal. 

III.  The.  court  instructed  the  jury  that  "the  defendant 
had  no  right  to  fence  its  track  where  the  same  crosses  the 
public  highway,  but  it  had  a  right  to  fence  its  track  at  all 
other  points."  It  is  urged  that  this  instruction  is  erroneous 
because  the  defendant  has  not  the  right  to  fence  depot  and 
station  grounds.  It  may  be  conceded  that  the  instruction  as 
an  abstract  proposition  is  not  correct,  and  yet  as  applicable 
to  the  facts  of  this  csLse  it  was  not  prejudicial  to  the  defend- 
ant. The  plaintiff  contends  that  the  animal  was  struck  in  a 
corn-field  and  the  defendant  sought  to  prove  that  the  acci- 
dent occured  on  the  crossing  of  a  public  highway.  It  was 
not  claimed  that  there  was  any  depot  or  station  grounds  near 
where  the  accident  happened. 

IV.  It  is  claimed  that  the  verdict  is  so  manifestly  against 
the  evidence  that  it  should  have  been  set  aside.  We  have 
carefully  examined  the  testimony  of  the  witnesses  and  our  con- 
clusion is  that  the  judgment  should  not  be  reversed  on  this 
ground.  There  are  circumstances  testified  to  by  witnesses, 
such  as  finding  evidences  of  the  accident  inside  the  field,  • 
which  may  have  been  sufficient  to  justify  the  jury  in  fairly 
finding  as  they  did,  notwithstanding  the  positive  evidence  of 
the  engineer  and  fireman  that  the  horse  was  standing  in,  and 
was  struck  in,  the  highway. 
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We  find  no  error  in  the  ruling  of  the  court  except  upon 
the  admission  of  the  proof  of  the  service  of  the  affidavit  of 
the  loss.  If  the  plaintiff  is  content  he  may  have  judgment 
for  the  amount  of  one  half  of  the  judgment  below  upon  pay- 
ing the  costs  of  this  appeal.  Otherwise  the  judgment  will 
be  reversed  and  a  new  trial  ordered.  See  Campbell  v.  C.  B. 
I.  (&  P.  B.  R.  Co.,  35  Iowa,  334. 

Kevebsed. 
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1.  Judgment:  coubt  records:  judge  b  calendar.  A  judge's  calendar       m  59h 

is  not  a  part  of  the  court  records,  and  an  entry  therein  will  not  constitute       I  56    443 
a  judgment.  '^^    ^^Q 

2.  :  WHAT  constitutes:  signing  op  records,    a  decree  which 

is  signed  by  the  judgfo  in  vacation  and  entered  of  record  by  the  derk 
constitutes  a  vaL'd  judgment,  although  the  record  is  not  signed  by  the 
judge. 

8.  Judicial  Sale:  equfiable  jurisdiction:  sale  without  redemp- 
tion. While  execution  sales  under  judgments  are  subject  to  redemp- 
tion, a  court  of  chancery  may  in  a  proper  case  order  an  absolute  sale  of 
property  without  redemption. 

4.  Judgment:  collateral  attack.'  A  decree,  though  erroneous  in 
granting  relief  not  prayed  for,  cannot  be  collaterally  attacked  where  the 
court  had  jurisdiction. 

Appeal  from  Benton  Circuit  Court. 

Saturday,  June  18. 

Action  in  chancery  to  restrain  defendants  from  taking  and 
removing  a  portion  of  a  crop  of  corn  raised  upon  lands  the 
title  of  which,  plaintiflEs  allege,  they  acquired  by  sale  upon 
execution.  The  cause  was  submitted  to  the  Circuit  Court 
upon  an  agreed  statement  of  facts,  and  plaintiffs'  petition 
was  dismissed;  they  appeal  to  this  court.  The  facts  of  the 
case  appear  in  the  opinion. 
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J.  C,  Traer  and  TF.  (7.  Connelly  for  appellants. 
J.  D.  Nichols^  for  appellee. 

Beck,  J. — I.  The  plaintiffs  allege  in  the  petition  that  they 
purchased  certain  lands  upon  an  execution  issued  upon  a 
decree  in  their  favor  against  defendants,  which  directed  the 
property  to  be  sold  without  the  right  of  redemption.  The 
decree  was  entered  in  an  action  in  chancery  brought  by  plain- 
tiffs, wherein  it  was  charged  in  the  petition  that  plaintiffs 
and  others  had  recovered  certain  judgments  against  one  of  the 
defendants,  who  had  fraudulently  conveyed  the  property  to 
the  other  defendant  to  defeat  the  collection  of  these  judg- 
ments. The  defendants  in  that  action  are  defendants  in  this. 
It  is  shown  in  the  petition  that  plaintiffs  have  received  a 
sheriff's  deed,  the  sale  having  been  made  without  redemption 
in  pursuance  of  the  decree;  that  the  land  is  cultivated  by  a 
tenant,  and  a  part  of  the  crop  of  corn  is  due  from  him  as  rent, 
and  is  now  ready  to  be  gathered,  and  that  defendants  are 
endeavoring  to  take  and  remove  the  rent  com,  which,  plain- 
tiffs claim,  belongs  to  them.  It  is  shown  that  defendants  are 
insolvent.  An  injunction  restraining  defendants  from  taking 
the  corn  is  prayed  for  in  this  petition,  and  general  relief  is 
asked. 

The  answer  among  other  matters  alleges  that  the  action  in 
which  the  decree  was  rendered,  under  which  plaintiffs  claim 
to  have  acquired  title  to  the  land,  was  tried  April  5,  1879, 
when  the  judge  of  the  court  made  in  his  calendar  an  entry  as 
follows:  "Judgment  and  decree  as  prayed  for  in  petition 
and  petition  of  intervention,  at  defendant's  costs.  Defendant 
excepts";  that  after  the  adjournment  of  the  court  plaintiffs 
prepared  the  decree,  inserting  therein  that  the  land  should  be 
Bold  without  redemption,  and  presented  it  to  the  judge  in 
vacation,  who  signed  it  seven  days  after  the  adjournment  of 
the  court,  and  that  the  decree  has  not  been  approved  by  the 
court.    The  agreed  statement  of  facts  shows  that  the  decree 
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was  in  due  time,  after  it  was  signed  by  the  judge,  entered  of 
record.  These  facts,  with  others  alleged  in  the  answer  above 
set  out,  which  are  established  by  the  agreed  statement  of 
fiicts,  present  the  objection  raised  by  defendants  to  the  ralidity 
of  the  decree,  the  controlling  point  in  the  case. 

II.  Counsel  for  defendants  insists  that  the  entry  made  by 
the  judge  in  his  calendar  is  to  be  regarded  as  the  judgment 

in  the  case,  and  the  decree  sio^ned  by  the  iudffe 
court  loc-rj  :  j^^j  enrolled  by  the  clerk  is  void,  at  least  as  to  the 
tiar.  provision  authorizing  sale   without  redemption. 

In  the  first  place  the  calendar  of  the  judge  is  not  a  record  of 
the  court.  See  Code,  sections  2747,  196,  197.  It  is  simply 
for  the  use  of  the  judge  in  entering  memoranda  intended  for 
the  guidance  of  the  clerk  in  entering  orders  and  judgments. 
Upon  its  face  the  entry  does  not  purport  to  be  a  judgment;  it 
cannot  be  so  regarded. 

The  decree,  in  accord  with  a  practice  followed  by  many  of 
the  courts  of  this  State,  was  signed  by  the  judge;  this  is  often 

.  ^^^^  done  in  vacation.     While  the  decree,  after  being 

sigoingof  rec-  signed  and  before  it  is  enrolled,  is  not  regarded 
^^'  as  the  judgment  of  the  court,  it  has  the  effect  of 

a  direction  to  the  clerk  as  to  the  form  and  substance  of  the 
judgment  to  be  entered  by  him.  In  the  case  before  us  the 
clerk  was  authorized  upon  filing  of  the  decree  to  enter,  it  of 
record,  when  it  became  the  judgment  of  the  court.  The  stat- 
ute authorizes  the  entry  of  judgments  in  vacation  when  it  is 
not  practicable  to  prepare  them  during  the  term.  Code,  sec- 
tion 177.  A  judgment  is  valid  though  the  record  thereof  be 
not  signed  by  the  judge.  G^Hare  v.  Leonard^  19  Iowa,  515; 
Childs  V.  McChesney,  20  Iowa,  431.  This  decree,  being  duly 
entered  in  the  proper  record,  must  be  regarded  as  the  judg- 
ment in  the  case,  and  il*  the  court  possessed  jurisdiction  to 
render  it,  must  be  regarded  as  valid,  and  the  execution  and 
sale  thereon  must  be  considered  as  suflicient  to  pass  the  title 
to  the  land. 

III.  It  is  urged  that  the  court  had  no  authority  to  direct 
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the  sale  of  the  land  without  redemption,  and  that  no  snch 
relief  was  claimed  in  the  petition.     Sales  upon 

8.  JUDICIAL  .  .  ,  .     ,  ,  . 

8aie^<yi'ta-  executions  issued  upon  judgments  are  subject  to 


ble  Jorisdic- 

w?thou?re-  redemption.  But  we  presume  a  case  may  occur 
demption.  wherein  the  court  of  chancery  would  have  author- 
ity to  order  an  absolute  sale.  This  would  be  so  in  case  of 
assent  of  parties,  and  may  be  so  under  peculiar  contracts 
which  could  not  otherwise  be  enforced,  so  that  full  relief 
would  be  granted.  We  have  no  doubt  that  cases  may  arise 
wherein  absolute  sales  upon  the  order  of  the  court  of  chan- 
cery would  be  authorized  by  the  law.  The  court  below,  it 
will  be  seen,  having  j'urisdiction  of  the  subject-matter,  and  of 
the  parties,  and  having  authority  to  order,  in  proper  cases, 
absolute  sales,  did  not,  in  making  the  order  in  the  case,  act 
without  j'urisdiction.  It  may  be  conceded,  for  the  purpose 
of  this  case,  that  the  order  is  erroneous,  but  it  is  not  void. 
It,  therefore,  cannot  be  assailed,  as  is  attempted  in  this  case, 
by  a  collateral  attack. 

IV.     The  objection  that  plaintiffs'  petition  does  not  claim 
relief  by  the  sale  of  the  property  without  redemption,  if 
4.  jTTDOMBirr:  admitted  to  be  well  taken,  cannot  be  argued  to 
tack.  defeat  the  j'udgment  in  this  collateral  attack.    The 

court  having  j'urisdiction  of  the  persons  of  defendants  and  the 
subj'ect-matter,  may  have  erred  in  granting  relief  not  prayed 
for,  but  the  error  in  this  collateral  proceeding  is  not  a  ground 
upon  which  the  decree  may  be  held  to  be  void. 

We  reach  the  conclusion  that  the  Circuit  Court  erred  in 
dismissing  plaintiffs'  petition.  Its  judgment,  therefore,  ia 
reversed,  and  the  cause  is  remanded  for  a  decree  in  accord 
with  this  opinion. 

Kevbrsbd. 
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Hastings  &  Avooa  E.  E.  Oo.  v.  Miles  et  al. 

1.  Contract:  conditions:  specific  perforkancb.  Evidence  con- 
sidered and  held  to  establish  certain  conditions  npon  which  an  agree- 
ment to  convey  right  of  way  to  a  railroad  company  was  signed,  and  that 
such  conditions  had  not  been  complied  with. 

Appeal  from  Pottmoattanm  Circuit  Conrt. 

Satttbday,  June  18. 

Action  in  chancery  to  enforce  the  specific  performance  of 
a  contract  to  convey  the  right  of  way  for  plaintiffs  railroad 
over  certain  lands  owned  by  defendant.  Upon  a  trial  on  the 
merits,  the  petition  was  dismissed.     Plaintiff  appeals. 

Wright  <&  Baldwin^  for  appellant. 

Frcmk  Shiivn  and  Wathina  (&  Williams^  for  appellee. 

Beck,  J. — I.  The  petition  alleges  that  defendant  Miles 
executed  a  written  contract  to  convey  to  plaintiff  the  right  of 
way  over  certain  lands  npon  the  completion  of  the  grading  of 
the  railroad;  that  the  road-bed  has  been  graded  and  defend- 
ant refuses  to  execute  a  deed  conveying  the  right  of  way,  and 
has  instituted  proceedings  to  assess  his  damages,  resulting 
from  the  appropriation  of  the  land  for  the  use  of  the  right  of 
way  of  plaintiff's  railroad.  The  sheriff,  who  is  conducting 
the  proceedings  of  ad  quod  darrmuniy  is  made  a  defendant, 
and  the  petition  prays  that  defendants  be  restrained  from 
further  prosecuting  the  proceedings,  and  defendant  Miles  be 
required  to  specifically  perform  his  contract  to  convey  the 
right  of  way. 

The  defendant  Miles  admitted  that  he  executed  the  con- 
tract set  out  in  the  petition,  but  alleged  that  it  did  not  when 
he  signed  it  contain  a  description  of  the  land  owned  by  him; 
that  it  was  never  by  him  delivered,  and  the  possession  thereof 
was  fraudulently  obtained  by  plaintiff;  that  the  conditions 
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iip;">n  which  it  was  to  h^  delivered  had  not  been  performed; 
that  defendant  had  M'ithdrawn  the  contract  before  it  had 
reached  phxiutiff 's  hands  on  the  ground  of  the  non-pei'form- 
ance  by  plaintiff  of  its  terms  and  conditions,  and  that  of  all 
these  things  plaintiff  had  full  notice  before  the  contract  was 
received  by  them. 

II.  The  following  points  of  inquiry,  in  our  opinion,  lead 
to  the  determination  of  the  ciise,  viz:  1.  What  were  the 
1.  coxtract:  conditions  coupled  with  the  contract,  upon  which 
spedfljfper-  1^  was  executed  by  defendant?  2.  Were  these 
formance.  conditions  performed?  Did  defendant  withdraw 
his  proposition  to  become  bound  by  the  contract  upon  the 
conditions  accompanying  it,  after  the  non-performance  of 
these  conditions:  4.  Did  plaintiff  have  notice  of  defend- 
ant's withdrawal  of  his  proposition? 

The  evidence,  we  think,  shows  that  defendant  executed  the 
contract  upon  the  condition  that  a  subscription  should  be 
raised  to  aid  the  building  of  the  railroad  in  the  sum  of 
$1,500,  which,  with  the  contract  and  others  of  like  character, 
plaintiff  should  accept  as  a  consideration  of  the  location  of 
the  railroad  upon  a  certain  line.  The  plaintiff  refused  to  re- 
ceive a  subscription  of  $1,500,  and  demanded  that  it  should 
amount  to  $2,000.  Thereupon  defendant  declared  to  the  party 
holding  the  contract  that  he  would  not  assent  to  the  plain- 
tiff's proposition,  and  that  he  would  withdraw  his  proposition 
and  contract  to  give  the  right  of  way.  The  preponderance  of 
proof  establishes  that  defendant's  contract  was  executed  upon 
these  conditions,  which  were  not  complied  with. 

Plaintiff  insists  that  the  contract  of  defendant  was  inde- 
pendent of,  and  had  no  connection  with,  the  subscription.  "We 
think  this  proposition  is  not  sustained  by  the  •  proof,  and 
moreover,  is  unreasonable.  It  is  not  denied  that  the  contract 
was  executed  as  a  part  of  the  consideration  for  the  location 
of  the  railroad.  Now,  surely,  if  the  contract  and  others  of 
the  same  kind,  with  a  subscription  of  $1,500,  was  not  suflS- 
cient  to  induce  the  plaintiff  to  locate  the  rond  as  required, 
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this  contract  alone  could  not  be  so  regarded.  If  the  contract 
was  independent  of  the  aubacription,  it  of  course  constituted 
alone  a  consideration  for  the  location  of  the  road.  This  leads 
to  an  absurd  result,  and  is  in  conflict  with  the  drift  of  all 
the  evidence. 

III.'  The  refusal  of  plaintiff  to  accept  the  contract  and  a 
subscription  of  $1,500  constituted  a  non-performance  of  the 
condition  upon  which  defendant  signed  the  contract. 

IV.  The  preponderance  of  the  evidence  clearly  shows 
l^at  defendant  did  proclaim  to  the  parties  who  had  the  cus- 
tody of  the  contract,  that  he  withdrew  his  assent  to  its  deliv- 
ery to  plaintiff,  and  that  as  it  was  not  accepted  under  the 
•terms  upon  which  it  was  executed,  he  would  not  regard  him- 
self as  bound  by  it. 

The  preponderance  of  the  evidence  satisfactorily  shows 
that  the  parties  who  held  the  contract  before  it  came  into  the 
hands  of  plaintiff,  one  of  whom  it  is  claimed  was  plaintiff's 
agent,  had  notice  of  defendant's  repiidiation  of  his  proposi- 
tion and  the  contract.  That  plaintiff  had  full  notice  thereof, 
there  can  be  no  doubt.  It  is  clearly  shown  that  plaintiff  was 
informed  before  the  contract  came  into  its  hands,  that  defend- 
ant claimed  he  was  not  to  be  bound  by  it  and  would  refuse 
to  perform  it,  and  plaintiff  agreed,  at  the  time  the  contract 
was  delivered  to  it,  to  conduct  a  suit  against  defendant  to  re- 
cover upon  the  contract.  This  was  demanded  by  other  par- 
ties who  became  bound  to  furnish  the  subsidy  to  the  railroad 
company. 

We  reach  the  conclusion,  which  is  based  upon  the  evidence, 
that  the  conditions  upon  which  plaintiff  executed  the  con- 
tract were  not  performed,  and  that  defendant  thereupon  with- 
drew his  assent  to  the  delivery  of  the  writing,  and  proclaimed 
that  he  would  not  be  bound  thereby.  Of  all  this  plaintiff 
had  full  notice  when  the  contract  came  into  its  hands. 

Affibmbd.    • 
Vol.  LVI— 29. 
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Wilson  v.  Crafts, 

1  Tax  Deed:  effect  as  evidence:  notice  to  redeem.  A  tax  deed 
is  not  oondnsiYe  evidence  of  the  giving  of  notice  when  the  time  for  re- 
demption from  the  sale  would  expire.  Following  Reed  v,  Thompson, 
post,  455. 

2. :    VALiDiTT  of:    evidence.    Where  a  notice  of  the  expiration  of 

time  for  redemption  from  a  tax  sale,  and  a  proof  of  service  thereof,  are 
regular  on  their  face  and  a  deed  is  executed  in  accordance  therewith,  any 
person  asserting  the  invalidity  of  the  deed  on  the  ground  that  service  of 
the  notice  was  not  made  as  the  proof  shows,  or  was  not  made  upon  the 
proper  persons,  has  the  burden  of  overcoming  \hQ  prima  facie  evidence 
furnished  by  the  papers. 

Appeal  fram  Zin/n  Circuit  Cowrt.  * 

Saturday,  June  18. 

AonoN  for  partition  of  forty  acreis  of  land  in  Linn  county. 
The  plaintiff  claims  to  be  the  owner  of  one  undivided  eigh- 
teenth part.  The  defendant  denies  that  the  plaintiff  owns 
any  part  of  the  forty  acres,  and  avers  that  he  owns  the  whole. 
There  was  a  decree  for  the  defendant.    The  plaintiff  appeals. 

Oeo,  W.  Wileonj  for  appellant 

£.  F.  HineSy  for  appellee. 

Adams,  Ch.  J. — The  defendant  claims  to  own  the  property 
by  virtue  of  a  tax  deed,  the  validity  of  which  is  not  questioned. 
But  the  plaintiff  claims  to  own  an  undivided  eighteenth  by 
virtue  of  a  subsequent  tax  deed,  and  this  deed  appears  also  to 
be  valid  provided  the  notice  of  the  expiration  of  the  time  of 
redemption  required  by  section  894  of  the  Code  was  properly 
given.     The  defendant  insists  that  it  was  not. 

Before  proceeding  to  the  consideration  of  the  manner  in 

which  the  notice  was  given  it  is  proper  that  we  should  say 

1.  TAX  DEED :  ^^^  ^b®  plaintiff  insists  that  it  is  immaterial  in 

«5den^*!no-  what  manner  it  was  given,  or  whether  any  notice 

d^m.^  ^      at  all  was  given,  because  the  deed  is  made  by 
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statute  conclusive  evidence  that  due  notice  was  given.  This 
court  held,  however,  in  Reed  v.  Thompson^  decided  at  the 
present  term,  that  the  deed  is  not  conclusive  evidence. 

No  objection  is  made  to  the  form  of  the  notice,  but  it  i9 
insisted  by  the  defendant  that  it  was  not  served  upon  the 

^ .  vaiidi-  right  person  nor  in  the  right  manner.     The  •  no- 

tyof  evidence.  |.j^  introduced  in  evidence  purports  to  run  "  to 
B.  S.  Goldman  and  G.  D.  Crafts,  persons  in  possession  of  the 
following  described  property,"  anfl  "  to  M.  Stickell  estate, 
person  taxed  with  the  following  described  property."  It  was 
personally  served  upon  Goldman,  but  upon  the  others  it  was 
served  by  publication. 

The  statute  provides  that  the  notice  must  be  served  upon 
the  person  in  possession  of  the  land,  and  upon  the  person  in 
whose  name  it  is  taxed  if  such  person  resides  in  the  county 
where  the  land  is  situated.  The  service  may  be  made  upon 
non-residents  of  the  county  by  publication. 

There  is  no  evidence  in  this  case  that  Goldman,  Crafts  or 
any  one  else  was  in  possession.  There  is  no  evidence  that 
the  land  was  taxed  in  the  name  of  any  person.  The  defend- 
ant cl'iims  that  the  notice  so  drawn  as  to  describe  himself  in 
possession  should  be  regarded  as  evidence  against  plaintiff 
that  he,  the  defendant,  was  in  possession  and  as  the  evidence 
shows  that  he  was  not  a  non-resident  of  the  county  and  per- 
sonal service  was  not  made  upon  him  he  claims  that  the  ser- 
vice was  insufficient,  and  the  deed  void.  But  the  fact  that 
the  notice  was  so  drawn  as  to  describe  the  defendant  in  posr 
session  cannot  be  regarded  as  evidence  that  he  was  in  possesr 
sion.  It  would  indicate  that  the  person  who  drew  the  notice 
so  supposed  at  the  time,  but  we  think  nothing  more. 

The  notice  and  proof  of  service  might  be  sufficient  for 
aught  that  apjpears  upon  their  face  nor  are  they  impeached 
by  the  extrinsic  evidence.  The  affidavit  of  service  required 
by  the  statute  was  made,  and  this  is  made  by  statute  to  con- 
stitute "presumptive  evidence  of  the  completed  service  of 
notice  required."     It  must  then,  we  think,  be  presumptive 
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evidence  that  the  persons  served  were  the  right  persons* 
Where,  then,  the  notice  and  proof  of  servroe  appear  tipon  their 
face  to  be  regular,  and  a  deed  is  issued  in  accordance  there- 
with, any  person  asserting  the  invalidity  of  the  deed  upon 
the  ground  that  the  service  was  not  made  as  the  proof  shows, 
or  that  the  peAons  served  were  not  the  right  persons,  has  the 
burden  of  overcoming  the  prima  Jhoie  evidence  furnished  by 
the  papefs.  As  the  defendant  in  the  case  at  bar  has  failed 
to  overcome  such  evidence  he  has  not^  we  think,  succeeded  in 
impeaching  the  plaintiff's  tax  deed,  and  the  judgment  of  the 
court  below  mu6t  be 

Rbybbsed. 


Beoww  t.  "Wtmak  et  al. 


1.  Meohanio'B  Lien:  ncFftovBMxiiT  itpoii  land:  bbbakhTo  prairtv. 

The  breaking  of  prairie  is  not  an  improvement  upon  land  such  as  will 
entitle  the  person  doing  the  breaking  to  a  mechanic's  lien  therefor. 

Appeal  from  Floyd  Circuit  Court. 

Satukdat,  Juki  18. 

On  the  15th  day  of  February,  1876,  Amos  Pearsall  entered 
into  a  written  contract  with  Ira  Wyman,  for  the  sale  to  him 
of  one  hundred  and  sixty  acres  of  land,  at  the  price  of  $2,080, 
and  the  taxes  for  1875,  the  contract  providing  for  payment 
as  follows:  $200,  November  1,  1877;  $500,  November  1, 
1878,  1879  and  1880  respectively,  and  $380  November  1, 
1881.  The  contract  further  provides  that  if  Wyman  shall 
pay  the  taxes  of  1875  before  April  1,  1876,  and  the  taxes  of 
succeeding  years  before  they  become  delinquent,  and  break 
one  hundred  acres  on  or  before  July  10,  1876,  And  construct 
a  dwelling-house  worth  at  least  $200  on  or  before  December 
80, 1876,  Pearson  will  execute  a  warranty  deed  for  the  prem- 
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i8es,  and  Wjman  shall  exeoute  a  mortgage  to  secure  the  pay* 
ments,  but  if  Wyman  fails  to  pay  taxes,  break  and  build  as 
agreed,  he  shall  forfeit  all  rights  under  the  agreement. 

Under  this  contract  Wyman  entered  into  possession  of  the 
premises.  He  employed  the  plaintiff  to  break  thirty-five 
acres  of  prairie.  The  plaintiff  also  did  some  hauling  for  a 
house  removed  upon  the  land  by  Wyman.  Wyman  placed  a 
house  upon  the  land  not  to  exceed  in  value  $150.  He  never 
paid  anything  upon  the  land,  and  never  obtainedta  deed  there- 
for. Wyman  surrendered  the  contract,  but  was  allowed  to 
remain  in  possession  during  the  year  1878,  when  he  surren- 
dered possession  of  the  premises. 

On  the  5th  day  of  September,  1876,  the  plaintiff  filed  a 
statement  for  a  mechanic's  lien  upon  the  land  in  the  sum  of 
$105  for  the  breaking,  and  upon  the  building  and  land  in  the 
sum  of  $9.00,  for  the  hauling.  The  defendant,  Pearsall,  paid 
the  sum  claimed  for  hauling.  The  court  decreed  that  the 
plaintiff's  claim  for  breaking  be  declared  a  first  lien  upon  the 
house,  and  a  lien  upon  the  real  estate  subject  to  the  amount 
due  Pearsall  from  Wyman  for  the  purchase  price.  The 
defendant,  Amos  Pearsall,  appeals, 

Sta/rr  &  Ha/rrison^  for  appellant.  • 

J.  S.  Rootj  for  appellee. 

• 

Day,  J. — ^The  court  declared  the  lien  for  breaking  a  first 

lien  upo^  the  building,  and  a  lieu  upon  the  land  subject  to 

i.MECHAKic'8  thc  paymcut  of  the  purchase-price.     The  appel- 

nfeut  Son^^   lant  claims  that  breaking  of  prairie  land  is  not  an 

land:  break-    .  ^  i       i         .^/.       .i  .  j* 

tog  prairie,  improvement  on  land,  withm  the  meaning  of 
section  2130  of  the  Code,  for  which  a  mechanic's  lien  can  be 
established.  Although  this  question  is  directly  in  the  case, 
and,  if  determined  adversely  to  the  right  to  a  lien,  decisive 
of  it,  yet  the  appellee  has  paid  no  attention  to  the  question 
in  his  argument.  We  regret  the  necessity  of  determining  a 
(question  of  first  impression,  upon  a  bare  presentation  of  it  ou 
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one  side,  and  without  any  argument  whatever  from  the  other 
side. 

Section  2130  of  the  Code  secures  a  lien  to  "  erery  mechanic, 
or  other  person  who  shall  do  any  labor  upon,  or  furnish  any 
materials,  machinery  or  fixtures  for,  any  building,  erection  or 
other  improvement  upon  land."  Does  this  provision  of  the 
statute  g»ve  a  lien  for  the  mere  taming  over  of  the  soil  with 
ft  ])low?  We  feel  constrained  to  hold  that  it  does  not.  The 
lien  is  giveiifor  any  improvement  upon  land.  Now,  whilst 
breaking  and  turning  over  of  the  soil  may  constitute  an 
improvement  of  the  land,  it  cannot  in  any  just  sense  be  de- 
nominated an  improvement  upon  the  land.  The  breaking  of 
the  prairie  is  necessary  to  the  growth  of  crops,  but  not  more 
necessary  than  the  annual  plowing  which  precedes  the  plant- 
ing of  crops.  If  a  lien  should  be  allowed  for  the  first  break- 
ing of  the  prairie,  we  are  unable  to  see  upon  what  principle 
it  would  be  denied  for  the  subsequent  plowings,  which  are 
indispensable  to  the  proper  cultivation  of  the  soil  Fertilizers 
greatly  improve  land.  It  would  probably  not  be  claimed 
that  a  lien  would  be  acquired  for  hauling  manure  upon  land. 
It  is  not  proper  for  us  now  to  undertake  to  determine  to  what 
classes  of  improvements  section  2130  applies.  The  only 
question  which  is  before  us  is,  does  it  apply  to  the  plowing 
of  the  soil?  We  think  that  to  give  it  such  an  application 
would  extend  it  beyond  what, was  contemplated  by  the  legis- 
lature,  and  beyond  what  its  language,  fairly  construed,  justi- 
fies.    In  allowing  the  lien,  we  think  the  court  erred. 

Kevebsed. 
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1.  Tax  Deed:  effect  of  as  eyidbkob:  noticb  to  bbdbbm.    A  tax        125  533 
deed  is  not  condusive  erldence  that  proper  notioe  of  the  expiration  of 
the  time  for  redemption  from  the  sale  was  given. 

Appeal  from  Madison  District  Cowrt. 

Satubdat,  Junb  18. 

AonoN  in  equity  to  set  aside  a  tax  deed  and  to  qniet  title 
to  the  land.  The  plaintiff  avers  that  no  notice  was  given  of 
the  expiration  of  the  time  of  redemption.  There  was  a  gen- 
eral denial.  Decree  was  rendered  for  the  plaintiff.  Defend- 
ant  appeals. 

Ruby  &  WUkiriy  for  appellant. 

McCaughan  <&  Dabney^  for  appellee. 

Adams,  Ch.  J. — The  defendant  contends  in  the  first  place 

that  it  does  not  appear  that  the  plaintiff  is  in  a  condition  to 

1.  TAX  DEED :  question  his  tax  title,  because  he  has  not  shown 

evidence: no-  that  he  is  the  holder  of  the  patent  title.  The 
tice  to  re-  .         ■•      .       t  i 

d««ni.  case  IS  submitted  upon  an  agreed  statement  of 

facts.  From  this  statement  it  appears  that  in  1876  one 
David  Stanton  held  the  equitable  title  to  the  land  and  one 
Francis  Davis  held  the  leg^  title:  tliat  Stanton  and  Davis, 
while  thus  holding  title,  executed  each  respectively  a  deed  to 
the  plaintiff.     In  our  opinion  this  is  sufficient. 

We  come,  then,  to  the  principal  question  as  to  the  alleged 
want  of  notice  of  the  expiration  of  the  time  of  redemption. 

The  tax  sale  was  made  January  5,  1874.  The  notice  upon 
which  the  defendant  relies  was  given  by  publication,  the  first 
publication  being  October  12, 1876.  The  notice  and  affida- 
vit of  publication  were  filed  in  the  office  of  the  county  treas- 
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urer,  November  26,  1876.  The  deed  was  executed  March 
3d,  1877.  The  land  was  assessed  to  Francis  Davis,  who  was 
a  non-resident.  Thenotice  publishted  purported  to  be  given 
to  Erancis  Davis.  But  the  statute  requires,  Code,  §  874, 
that  notice  shall  be  given  to  the  person  in  possession.  The 
plaintiff  insists  that  this  was  not  done.  It  is  agreed  that 
David  Stanton,  the  holder  of  the  equitable  title,  raised  a  crop 
of  corn  upOn  the  land  in  1876  and  surrendered  possession  in 
the  spring  of  1877.  It  is  further  agreed  that  upon  him  no 
notice  of  any  kind  was  ever  sei-ved. 

.  But  it  is  agreed  that  he  saw  the  published  notice,  and 
ls;new  when,  according  to  the  notice,  the  time  for  redemption 
would  expire.  Thi^  fact  it  is  claimed  by  defendant  shows 
that  StfmtQn  had  the  notice  required  by  statute,,  and  that 
actual  service  of  notice  upon  him  was  not  necessa,ry  to  enti- 
tle the  defendant  to  a  deed. 

This  position  of  the  defendant,  we  think,  is  not  well  taken. 
The  statute  provides  what  shall  constitute  notice  and  proof 
of  service.  It  provides  also  that "  until  ninety  days  after  the 
service  of  said  notice  the  right  of  redemption  shall  not  ex- 
pire.'' It  is  not  for  us  to  say  that  the  knowledge  of  the  per- 
son in  possession  may  be  such  as  to  obviate  the  necessity  of 
service  upon  him. 

The  defendant,  however,  insists  that  the  deed  is  conclusive 
evidence  of  the  service  of  notice. 

Section  897  of  the  Code  provides  that  the  deed  shall  be 
conclusive  evidence  "  that  the  manner  in  which  the  listing, 
assessment,  levy,  notice  and  sale  were  conducted  was  in  all 
respects  aa  the  law  directed.'*  The  notice  spoken  of,  the  de- 
fendant claims^  is  the  notice  of  the  expiration  of  the  time  of 
redemption. 

But  in  our  opinion  the  notice  spoken  of  is  the  notice  of 
sale.     It  is  to  be  observed  that  the  word  notice  is  used  in 
connection  with  salcj  and  immediately  preceding  it.     The . 
different  things  necessary  to  the  execution  of  a  tax  deed  are 
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mentioned  consecutively.  K  they  are  mentioned  in  chrono- 
logical order  the  notice  mentioned  is  the  notice  of  sale. 

The  defendant  insists  that  the  notice  is  not  the  notice  of 
sale  because  the  section  expressly  provides  that  the  deed  shall 
be  presumptive  evidence  of  due  advertisement  or  notice  of 
Bale,  and  it  would  be  absurd  to  provide  in  the  same  section 
that  the  deed  should  be  conclusive  evidence  of  the  same 
thing.  But  the  statute  makes  a  distinction  between  the  fact 
of  levy,  assessment,  etc.,  and  the  manner  thereof.  We  think 
it  makes  a  distinction  between  the  fi^^t  of  notice  of  sale  and 
manner  thereof. 

But  it  is  said  that  the  same  section  provides  that  the  deed 
shall  be  conclusive  evidence  "  that  all  things  whatsoever  re- 
quired by  law  to  make  a  good  and  valid  sale  and  to  vest  the 
title  in  the  purchaser  were  done,  except  in  regard  to  the 
j^oints  named  in  this  section  wherein  the  deed  shall  be  pre- 
sumptive evidence  only  ;"  that  the  deed  is  not  made  pre- 
sumptive  evidence  of  the  notice  of  expiration  of  the  time  of 
redemption,  and  as  that  is  necessary  to  vest  title  in  the  pur- 
chaser, the  deed  must  under  the  provision  be  regarded  as 
conclusive  evidence  of  it. 

This  provision  is  found  in  subdivision  8  of  the  section  in 
question,  which  purports  to  treat  of  the  prerequisites  to  be 
complied  with  by  the  officers  having  any  part  in  the  transac- 
tion relating  to  or  afiecting  the  title  conveyed.  We  think  it 
does  not  extend  farther.  The  giving  of  notice  of  the  expira- 
tion of  the  time  of  redemption  is  something  to  be  done  by  the 
holder  of  the  tax  certificate.  The  statute  went  very  far  in 
making  tlie  deed  conclusive  evidence  that  the  prerequisites 
to  be  complied  with  by  the  officers  had  been  complied 
with.  Yet  the  officers  were  elected  for  the  purpose  of 
doing  the  things  constituting  the  prerequisites  and  are 
wholly  disinterested.  We  cannot  think  that  the  statute 
designed  to  allow  the  holder  of  the  tax  deed  to  rely  upon  it 
as  conclusive  evidence  of  the  things  to  be  done  by  himself. 

The  effect  of  the  statute  requiring  notice  to  be  given  of  the 
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expiration  of  the  time  of  redemption  is  to  lull  property 
owners  into  security.  If  a  tax  deed  is  conclusive  evidence 
of  notice,  where  there  is  no  notice,  the  provision  constitutes  8 
most  dangerous  trap,  instead  of  a  protection  to  property 
owners. 

The  deed  in  question  was  executed  before  the  expiration 
of  the  time  of  redemption.  It  is  true  the  three  years  had 
expired.  But  the  time  of  redemption  did  not  expire  when 
the  three  years  did.  The  statute  expressly  provides  that  it 
shall  not  expire  until  ninety  days  after  notice  is  giyen.  A 
deed  executed  before  the  expiration  of  the  ninety  days  is  just 
as  premature  as  if  executed  before  the  expiration  of  the  three 
years.  We  do  not  say  that  if  it  is  executed  after  the  three  years 
it  would  not  constitute  presumptive  evidence  that  it  was  exe- 
cuted upon  due  notice.  There  is  a  presumption  in  favor  of 
the  regularity  of  official  acts.  But  in  this  case  it  is  agreed 
that  the  notice  was  not  given.  The  presumption  then  is 
overcome,  and  the  deed  cannot  be  considered  as  having  any 
more  force  than  if  it  had  been  executed  before  the  three  years 
had  expired.  It  is  the  right  of  the  plaintiff  to  have  such 
deed  set  aside,  and  although  strictly  the  time  of  redemption 
does  not  appear  yet  to  have  expired,  yet  the  plaintiff  offers  in 
his  petition  to  pay  the  amount  due  as  taxes,  penalties  and 
costs,  and  the  court  found  the  amount  due  and  decreed  that 
the  same  be  paid,  and  be  a  lien  upon  the  premises  until  paid. 
We  think  that  the  defendant  can  claim  nothing  more. 

Affirmed. 
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1.  Criminal  Law:  great  bodilt  injury:  dbfinition  of.    A  great 

bodily  ii^oiy  is  an  iivjury  to  the  person  of  a  more  grave  and  serious       |fi^ 
character  than  a  batteiy,  but  what,  precisely,  constitutes  such  an  ii^'ury 
cannot  be  stated  in  an  instruction,  but  is  a  question  for  the  jury  in  each 
case. 

Appeal  from  the  Floyd  District  Court. 

Monday,  June  20. 

The  defendant  was  indicted  for  an  assanlt  upon  one  Zeaman 
Magoon,  with  intent  to  inflict  a  great  bodily  injury.  He  was 
tried  and  found  guilty  as  charged,  and  he  appeals. 

Miller  <&  CUggitt,  for  the  appellant. 

Srrdth  McPh&i*aon^  Attorney  Oeneral^  for  the  State. 

Day  J. — I.     The  prosecuting  witness,  Zeaman  Magoon,  at 

the  time  of  the  injury  complained  of  lived  with  the  defendant, 

and  at  the  time  of  the  trial  was  about  eiffht  years 

1.  CRIMINAL  °        •^ 

bodu'  fii^  ^^^*  ^®  testified  that  the  defendant  whipped  him 
feoL^^*^"  ^^^  *  crupper  to  harness,  with  a  buckle  on  the 
end  of  it.  He  was  examined  some  time  afterward, 
and  injuries,  covered  with  scabs,  some  of  which  were  suppura- 
ting, were  found  on  his  back  and  side.  The  court  gave  the 
jury  an  instruction  as  follows:  "A  great  bodily  injury  is  an 
injury  to  the  person  of  a  more  grave  and  serious  character 
than  an  ordinary  battery,  and  the  indictment  charges  that  de- 
fendant intended  to  inflict  such  an  injury  on  the  boy  Magoon. 
It  is  not  only  necessary  for  the  State  to  prove  that  the  defen- 
dant committed  an  assault,  but  it  must  go  farther  and  prove 
the  intent  with  which  he  committed  it,  and  that  it  was  to  in- 
flict a  grave  and  more  serious  injury  than  an  ordinary  battery 
or  whipping.  If  the  proof  should  show  an  assault  and  bat- 
tery, but  fail  to  show  the  ulterior  intent  charged,  the  convic- 
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tion  could  only  be  for  assault  and  battery."  The  giving  of 
this  instruction  is  assigned  as  error.  It  must  be  conceded 
that  the  instruction  does  not  furnish  the  jury  the  means  of 
determining  what  is  the  extent  of  an  injury  which  will  con- 
stitute a  great  bodily  injury,  for  the  limits  of  an  assault  and 
battery,  with  which  it  is  compared,  and  which  it  is  declared 
to  exceed,  are  not  defined.  And  yet  it  must  beadmitt€ki  that 
the  instruction  defines  a  great  bodily  injury  as  accurately  and 
completely  as  it  is  susceptible  of  definition,  as  a  matter  of 
law.  Whether  an  injury  is  a  great  or  only  a  slight  bodily 
injury  is  essentially  a  question  of  fact,  and  it  is  difficult  to 
see  how  any  greater  aid  can  be  furnished  the  jury  in  deter- 
mining that  question  than  was  done  by  the  court  in  this  case. 

It  is  true  that  a  great  bodily  injury  is  an  injury  to  the  per- 
son of  a  more  grave  and  serious  character  than  an  ordinary 
battery.  The  objection  to  the  instruction  is,  not  that  it  states 
an  incorrect  proposition,  but  that  the  proposition  stated  is 
not  presented  with  sufficient  completeness.  We  are  unable 
to  perceive  how  the  defendant  could,  in  any  way,  have  been 
prejudiced  by  the  instruction. 

II.  The  defendant  assigns  as  error  the  giving  of  the  fol- 
lowing instructions:  "The  intent  with  which  an  act  is  done 
is  an  act  or  emotion  of  the  mind  seldom  if  ever  capable  of  di- 
rect and  positive  proof,  but  is  to  be  arrived  at  by  such  just 
and  reasonable  deduction  or  inferences  from  the  acts  and 
facts  proved  as  the  guarded  judgment  of  a  candid  and  cau- 
tious man  would  draw  ordinarily  therefrom.  The  law  war- 
rants the  presumption  or  inference  that  a  person  intends  the 
results  or  consequences  to  follow  an  act  which  he  intention- 
ally commits  which  ordinarily  do  follow  such  acts.  If  a  per- 
son makes  an  assault  on  another  and  inflicts  on  him  an  injury 
of  a  more  serious  character  than  an  ordinaiy  battery,  the  pre- 
sumption is  warranted  that  he  intends  to  inflict  a  great  bodily 
injury,  if  there  is  no  evidence  tending  to  show  that  he  in- 
tended a  less  injury.  K  you  find  that  defendant  committed 
the  assault  charged,  you  will  determine  his  intent  in  so  doing 
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by  the  Burronnding  circumstances  and  all  the  evidence  in  the 
case  before  you  which  tends  to  show  the  intent" 

The  instruction  contains  a  correct  enunciation  of  the  law, 
and  gives  the  jury  the  proper  direction. 

IIL  The  court  instructed  the  jury  as  follows:  "If  the 
boy  Magoon  was  a  member  of  the  defendant's  family,  and  he 
had  taken  him  to  care  for  and  bring  up,  he  would  have  the 
right  to  administer  such  wholesome  and  moderate  correction 
as  parents  usually  inflict  for  the  discipline  and  correctional 
good  of  their  children,  and  for  such  moderate  correction  or 
corporal  punishment. he  could  not  be  convicted  of  any  offense, 
not  even  of  assault  or  assault  and  battery.  But  if  the  punish- 
ment went  clearly  beyond  the  degree  of  moderatiom  and  was 
unreasonably  severe  and  cruel,  he  would  Ue  guilty  at  least  of 
assault  and  battery." 

The  giving  of  this  instruction  is  assigned  as  error.  It  is 
urged  that  it  assumes  the  fact  of  punishment  having  been 
inflicted  by  the  defendant.  We  are  of  opinion,  however,  that, 
taking  the  entire  charge  of  the  court  together,  the  defendant 
could  not  have  been  prejudiced  by  the  last  clause  of  this  in- 
struction. The  instructions  asked  and  refused,  so  far  as  ap- 
plicable and  proper  to  be  given,  were  sufficiently  covered  by 
the  charge  of  the  court. 

IV.  A  witness  detailing  certain  admissions  of  the  defend- 
ant as  to  the  whipping  of  Magoon  testified  as  follows:  "He 
said  he  had  whipped  him  until  he  dirtied  on  the  floor,  and 
then  made  him  eat  it."  The  last  part  of  this  answer  is  ob- 
jected to  as  immaterial.  It  is  evidently,  however,  a  part  of 
the  res  gestae.  If  any  one  present  at  the  occurence  had  been 
introduced  to  testify  as  to  the  transaction,  it  would  be  com- 
petent for  him  to  relate  all  that  transpired  at  the  time  of  the 
whipping.  On  the  same  grounds  the  defendant's  statement 
as  to  all  that  occured  is  competent.  We  discover  no  substan- 
tial error  in  the  record. 

Affibmed. 
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I  56  ^1  1.  Muniuipal  CorporationB :  control  of  btubbts:  lia3ilitt  fob 

M*®  «24|  PERSONAL  INJURY.    Section  465  of  the  Code  confers  on  incorporated 

towns  full  control  over  their  streets,  and  a  town  cannot  escape  liability 
for  an  injury  sustained  by  reason  of  the  unsafe  condition  of  its  streets 
on  the  ground  that  they  were  put  in  such  condition  by  the  supervisor  of 
the  road  district. 

Appeal  from  Duhuque  CircwU  Coiurt, 

Monday,  June  20. 

The  plaintiff  filed  a  petition  in  substance  alleging  that  the 
defendant  is  a  municipal  corporation  organized  and  existing 
under  the  general  laws  of  the  State,  and  it  is  its  duty  to  keep 
the  streets  in  said  incorporated  town  in  good  order  and  repair; 
that  witliin  said  town  there  is  a  street  called  and  known  as 
Main  street,  which  is  a  public  highway  for  the  passage  of  all 
persons  on  foot  and  with  teams;  that  with  the  knowledge,  ap- 
proval and  consent  of  the  defendant  a  deep  and  dangerous 
ditch  had  been  dug  across  Main  street,  just  where  said  street 
crosses  Center  street,  within  the  incorporated  limits  of  said 
town,  which  was  on  the  22d  day  of  June,  1880,  and  during 
the  night  of  said  day  negligently  left  uncovered,  without  any 
proper  protection,  and  without  any  light  or  signal  to  indicate 
danger;  that  on  the  night  of  the  22d  of  June,  1880,  the  plain- 
tiff with  his  wife  and  minor  son  were  lawfully  passing  along 
said  street  within  the  corporate  limits  of  said  town,  in  a 
wagon  drawn  by  horses,  and  while  on  said  Main  street  plain- 
tiff, wholly  unaware  of  danger,  and  without  any  fSault  or  neg- 
ligence on  his  part,  drove  into  said  ditch,  by  reason  of  which 
plaintiff's  wagon  was  overturned,  and  he,  and  hia  wife  and 
his  son,  were  greatly  inju;'ed,  to  the  damage  of  plaintiff  in  the 
sura  of  one  thousand  dollars.  The  defendant  demurred  to 
this  petition  on  the  following  grounds:  "The  petition  does 
not  show  that  the  defendant  had  control  of  its  streets  at  the 
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time  of  the  accident,  or  that  the  injury  complained  of  was 
caused  or  occasioned  by  any  act  done  by  the  defendant/' 

This  demurrer  was  overruled.  Afterward,  by  consent  of 
parties  the  ruling  on  the  demurrer  was  set  aside,  and  plaintiff 
amended  his  petition  as  follows:  <^That  with  the  knowledge, 
consent  and  approval  of  said  defendant  town  and  its  officers, 
the  highway  supervisor  of  the  township  in  which  defendant 
town  is  situated  dug  a  deep  and  dangerous  ditch  across  said 
Main  street  just  west  of  where  said  street  crosses  Center 
street,  and  within  the  incorporated  limits  of  said  defendant 
town,  and  that,  although  said  defendant  town  and  its  officers 
well  knew  the  same  to  be  in  said  street,  they  negligently  suf- 
fered the  same  to  remain  open  and  uncovered,  and  in  a  dan- 
gerous condition  on  the  night  of  the  22d  day  of  June,  1880, 
and  by  reason  of  which  plaintiff,  while  passing  along  said 
street  on  said  night,  and  without  any  fault  or  negligence  on 
his  part,  sustained  the  injuries  complained  of." 

The  parties  agreed  that  the  demurrer  already  filed  should 
apply  to  the  petition  as  amended.  Thereupon  the  court  sus- 
tained the  demurrer.  The  plaintiff  refused  to  further  amend, 
and  judgment  was  rendered  against  him  for  costs.  The  plain- 
tiff appeals. 

Utt  Brothers^  for  appellant. 

McCeney  <&  G^Donnell,  for  appellee. 

Day  J. — It  is  conceded  that  the  question  sought  to  be  raised 
by  the  demurrer,  and  the  only  one  which  either  party  de- 
1.  MUNICIPAL  ®^^®®  ^  ^^^®  determined  is:     "Can  an  incorpora- 
toS?S*ovct  '  *®d  town,  organized  under  the  general  incorpora- 
bimyfOT per-  tiou  act,  be  held  liable  to  a  citizen  for  an  injury 
^  '    sustained  by  him  while  passing  along  a  public 

highway  in  said  town,  which  was  occasioned  by  an  excavation 
made  in  such  highway  by  the  supervisor  of  the  highway  dis- 
trict in  which  said  town  is  located,  while  such  supervisor  was 
engaged  in  repairing  the  highway?' 
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It  is  claimed  by  the  appellee  that  road  distriots  include  in- 
corporated towns;  that  road  supervisors  are  voted  for  by  the 
inhabitants  of  such  towns;  that  road  taxes  are  levied  upon 
the  property  included  in  sucli  towns  and  paid  over  to  the 
road  supervisor,  whose  duty  it  is  to  expend  the  tax  upon  the 
highways  in  his  district,  including  streets  in  an  incorporated 
town,  and,  as  a  consequence,  it  is  insisted  that  for  any  defect 
in  the  street  occasioned  by  the  road  supervisor,  while  engaged 
in  repairing  the  street,  the  incorporated  town  cannot  be  held 
responsible. 

Sectiou  969  of  the  Code  provides  that  the  township  trustees 
shall  divide  their  respective  townships  into  such  number  of 
highway  districts  as  they  may  deem  necessary  for  the  public 
good.  This  provision  is  broad  enough  to  confer  upon  the 
township  trustees  unrestricted  control  over  the  establishment 
of  highway  districts  in  their  townships;  yet  in  Marks  v.  The 
C aunty  of  Woodbwry^  47  Iowa,  462,  it  was  held  that  the 
power  of  township  trustees  to  divide  their  townships  into  road 
districts  extends  only  to  so  much  of  the  township  as  is  not 
embraced  in  a  city.  The  decision  was  based  upon  Sec.  527 
of  the  Code,  which  provides  that  the  city  council  shall  have 
the  care  and  control  of  all  public  highways  and  streets  within 
the  city,  and  shall  cause  them  to  be  kept  in  repair.  It  was 
held  that  this  necessarily  excludes  the  care  and  control  of  any 
other  oiBcers.  Chap.  10,  Tit.  4  of  the  Code,  confers  certain 
general  powers  upon  both  cities  and  incorporated  towns. 
Among  these  powers.  Sec.  466  provides:  <*They  shall  have 
power  to  provide  for  the  grading  and  repairs  of  any  street, 
avenue,  or  alley,  and  the  construction  of  sewers,  and  shall  de- 
fray the  expenses  of  the  same  out  of  the  general  funds  of  such 
city  or  town."  Sec.  5,  Chap.  61,  Laws  of  1874,  repeals  so 
much  of  this  section  as  requires  the  expense  of  the  grading 
of  alleys  to  be  paid  out  of  the  general  funds.  See  Miller's 
Code,  page  135. 

Sec.  465  of  the  Code  confers  upon  ah  incorporated  town 
power  to  provide  for  the  grading  and  repairs  of  any  street. 
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Power  to  thus  grade  and  repair  must  of  necessity  be  accom- 
panied with  control  over  the  streets,  for  without  such  control 
the  power  could  not  be  exercised.  Power  to  grade  and  repair 
would  be  futile,  if  a  grade  made  by  the  tawn  authorities  one 
week  could  be  destroyed  by  the  road  supervisor,  in  the  disr 
cretionary  discharge  of  his  duties,  the  next  week.  The  same 
reasoning  which,  under  Sec.  527  of  the  Code,  inhibits  the 
township  trustees  from  including  a  city  in  a  road  district,  in- 
hibits them,  under  Sec.  465,  from  including  an  incorporated 
town  in  such  road  district.  The  inconvenience  and  conflicts 
which  would  arise  from  allowing  two  independent  bodies  to 
assume  charge  of  the.  grading  and  repairing  of  streets  in  a 
town,  are  so  apparent  that  they  need  not  be  mentioned.  In 
our  opinion.  Section  465  of  the  Code  confers  upon  the  defen- 
dant control  of  its  streets,  and  it  cannot  escape  liability  upon 
the  ground  that  its  streets  were  put  in  an  unsafe  condition 
by  the  road  supervisor, 

Keversed. 


Ward  y.  Wolf  et  al. 


1.  Will:  personalty:  widow's  share.  The  widow's  share  of  her  hus- 
band's property  provided  for  in  section  2452  of  the  Code  includes  both 
personal  and  real  property,  and  a  husband  cannot  by  a  will,  made  either 
before  or  after  marriage,  deprive  his  widow  of  her  share  in  his  personal 
estate.    Sbevers  and  Day,  JJ.,  dissenting. 

Appeal  from  Van  Bwren  Circuit  Cov/rt. 

Monday,  Jtxne  20. 

Tms  is  a  proceeding  for  the  probate  of  a  will.  The  widow, 
the  plaintiff,  objected  to  the  will  on  the  ground  that  it  was 
executed  before  her  marriage  with  the  testator,  and  the  dis- 
position of  all  his  property  made  therein,  if  sustained,  will 
jdefeat  her  rights  secured  by  the  law.     The  Circuit  Court 

Vol.  LVI— 30. 
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decided  that  the  will  does  not  affect  the  risrht  of  the  widow 
to  her  share  of  the  personal  and  real  *property,  and  that  the 
property  remaining  after  her  share  is  set  apart  will  be  dis- 
posed of  as  provided  in  the  will.  Certain  heirs  and  legatees 
under  the  will,  the  defendants  herein,  appeal. 

Work  <&  Brovm^  for  appellants. 

Lea  cfe  Wherry^  for  appellee. 

Beok,  J. — I.     The  case  presents  for  determination  this 

question:     Is  the  right  of  a  widow  to  the  share  of  the  per- 

1.  wiLu:  p€r-  sonal  property  and  real  estate  of  her  deceased 

ow's  share,      husband  prescribed  by  statute  defeated  by  a  will 

of  her  husband  executed  before  her  marriage  with  him? 

In  our  opinion  certain  provisions  of  the  Code  afford  a  solu- 
tion of  the  question.  It  becomes,  therefore,  unimportant  to 
consider  the  decisions  of  the  courts  touching  the  effect  of  the 
jnarriage  of  a  testator  upon  a  will  before  executed.  They  are 
understood  to  be  conflicting. 

Code,  section  2452,  is  in  the  following  language:  «*The 
widow's  share  cannot  be  affected  by  any  will  of  her  husband, 
unless  she  consents  thereto  within  six  months  after  notice  to 
her  of  the  provisions  of  the  will  by  the  other  parties  inter- 
'ested  in  the  estate,  which  consent  shall  be  entered  on  the 
proper  records  of  the  Circuit  Court." 

It  cannot  be  doubted  that  the  subject  of  this  provision  is 
the  share  of  the  widow  in  the  estate  of  her  deceased  husband. 
And  it  is  equally  plain  that  the  will  contemplated  by  the  pro- 
vision is  "any  will"  made  before  or  after  marriage  of  the 
iusband.  The  provision  is  not  restricted  to  wills  made  after 
marriage.  The  object  of  the  statute  is  to  deprive  the  husband 
of  the  power  to  dispose  of  his  property  in  such  a  manner  as 
-to  prevent  his  widow  recovering  the  share  allotted  to  her  by 
the  statute.  If  the  law  will  not  enforce  a  will  made  after 
marriage  with  the  express  purpose  of  defeating  the  right  of 
the  widow,  why  should  it  enforce  an  ante-nuptial  will  when 
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no  such  puq)ose  can  be  inferred,  for  the  reason  that  the  mar- 
riage relations  did  not  exist  when  it  was  executed? 

II.  We  will  now  inquire  what  is  included  within  the  sub- 
ject of  the  provision  expressed  by  the  words  "widow's  share." 
The  word  "share"  is  used  in  the  context  to  describe  the  por- 
tion of  the  estate  of  a  decedent  which  the  law  assigns  to  the 
widow.  It  is  called  the  "distributive  share."  §§  2437, 
2441.  This  term,  it  will  be  discovered,  is  applied  both  to  the 
widow's  portion  of  the  personal  property  and  to  her  interest 
in  the  real  estate.     In  section  2437  it  is  applied  to  personalty, 

^  and  in  2441  to  real  estate.  It  follows  that  section  2452  pro- 
hibits a  disposition  by  will  of  either  personal  or  real  property 
which  operates  to  deprive  the  widow  of  her  share  therein. 

The  decision  of  this  court  in  The  Estate  of  Davia^  36  Iowa, 
24,  was  under  a  statute  differing  from  the  provision  of  the 
Code  above  considered,  and  is  not,  therefore,  applicable  to  the 
case  before  us.  We  held,  in  that  case,  that  a  statute  declar- 
ing the  widow's  dower  cannot  be  affected. by  a  will  did  not 
control  the  disposition  of  personal  property,  for  the  reason 
that  the  term  dower  cannot  be  applied  to  personal  property. 
In  the  statute  now  in  force  the  term  "distributive  share"  is 
used  instead  of  dower,  and,  as  we  have  seen,  it  is  applicable 
to  both  personal  and  real  property. 

Smith  V,  ZuGhmeyeTy  53  Iowa,  14,  and  Linton  v.  Groabyy 
54  Iowa,  478,  involved  real  property  only,  and  the  questions 
considered  in  each  case  relate  to  the  interest  of  the  husband 
and  wife  in  the  lands  of  his  or  her  spouse.  Such  an  interest, 
it  is  held  in  both  cases,  is  designated  in  the  statute  by  the 
terra  distributive  sha/re.  The  cases  do  not  determine  whether 
the  interest  in  personal  property  is  included  in  the  term  dis- 
tributive share,  and  is  or  is  not  subject  to  disposition  by  will. 
They  have  no  bearing  on  the  question  in  this  case  which 
involves  the  right  of  the  wife  to  the  personal  property  of  her 
deceased  husband. 

III.  No  question  is  raised  in  this  case  involving  the  cor- 
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rectness  of  the  decision  of  the  court  below  holding  the  will  to 
be  valid  as  to  all  property  not  included  in  the  widow's  share. 
This  question  we  have  not  considered,  and  do  not  decide. 
The  decision  of  the  Circuit  Court  is 

Affirmed. 

Seevers,  J.,  dissenting, — ^The  statute  provides:  "The  per- 
sonal property  of  the  deceased  not  necessary  for  the  payment 
of  debts,  nor  otherwise  disposed  of  as  hereinbefore  provided, 
shall  be  distributed  to  the  same  persons  and  in  the  same  pro- 
portions as  though  it  were  real  estate."  Rev.,  §  2422; 
Code,  §  2436. 

It  is  important  to  ascertain  what  personal  property  has 
been  "  otherwise  disposed  of  as  before  provided  "  in  the  stat- 
ute. The  provision  is  that "  any  person  of  full  age  and  sound 
mind  may  dispose  by  will  of  all  his  property  except  what  is 
sufficient  to  pay  his  debts,  or  what  is  allowed  as  a  homestead, 
DT  otherwise  given  by  law  as  privileged  property,  to  his  wife 
and  family."     Rev.,  §  2309;  Code,  §  2322. 

The  personal  property  that  is  "privileged"  is  that  contem- 
plated in  Rev.,  §§  2361,  2370  and  2403;  Code,  §§  2371, 
2375  and  2419.  This  was  ruled  In  the  Matter  of  the  Estate 
of  Jacob  Da/visy  36  Iowa,  24.  This  case  was  decided  under 
the  Revision,  but  there  is  no  substantial  difference  between 
it  and  the  Code,  as  will  appear  upon  a  comparison  of  the  sec- 
tions above  referred  to.  "  If  the  intestate  leaves  no  issue,  the 
one-half  of  his  estate  shall  go  to  his  wife."  Rev.,  §  2495; 
Code,  §  2455,  This  includes  both  real  and  personal  prop- 
erty, but  does  not  apply  or  control  the  rights  of  any  one  if 
there  is  a  will  whereby  all  the  property  of  the  deceased  has 
been  devised  to  other  persons  than  the  widow.  In  such  case 
she  can  only  take  one-third  of  the  real  estate.  Lmton  v, 
Crosby.  54  Iowa,  478.  There  was  no  controversy  in  the  case 
cited  in  relation  to  personal  property,  but  the  case  clearly 
holds  that  the  meaning  of  the  words  "distributive  share"  as 
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used  in  the  statute  in  defining  the  rights  of  the  widow  in  the 
absence  of  a  will,  does  not  include  more  than  one-third  of  the 
real  estate,  or  what  at  common  law  was  recognized  as  her 
dower,  as  modified  by  statute,  in  so  far  as  the  same  is  thereby 
made  a  fee  simple  estate.  This  definition  or  construction  of 
the  same  "  distributive  share "  should  be  held  applicable  to 
personalty,  and  as  the  widow  has  no  dower  right  therein,  the 
husband  can  dispose  of  the  whole  by  will.  It  follows,  I 
think,  when  the  Code,  §  2452,  declares  the  widow's  share 
cannot  be  a£Eected  by  a  will,  it  means  the  share  above  men- 
tioned, that  is,  one-third  of  the  real  estate,  and  this  is  not  en- 
larged by  section  2436,  or  any  other  section  of  the  Code. 

Section  2437  of  the  Code  applies  without  doubt  to  personal 
property,  but  it  cannot  a£Eect  the  question  under  consideration, 
because  when  there  is  no  will  the  widow  is  clearly  entitled  to 
a  share  of  the  personalty,  and  section  2441  evidently,  I  think, 
refers  to  real  estate  only. 

The  mistake  in  the  foregoing  opinion,  it  seems  to  me,  is 
the  conclusion  that  the  rights  of  the  widow  were  enlarged  by 
the  Code.  The  primary  object  in  substituting  "distributive 
share''  was  to  get  rid  of  the  word  "dower."  As  applied  to 
the  case  in  hand,  such  was  the  only  object  in  making  the 
change.  This,  I  think,  is  apparent  from  the  report  of  the 
Code  commissioners.  The  judgment  of  the  Circuit  Court 
should  be  reversed. 

Justice  Day  unites  with  this  dissent 
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Van  Oesdol  v.  The  B.,  C.  R.  &  N.  R.  Co. 

lo  354  1*  Bailroad:  nbolioent  constbuotion:  bytobnoe.    In  an  action  t6 

]  56  470  ,      recover  damages  sustained  by  reason  of  the  negligent  constmction  of  a 

iiH^  477  railroad  over  the  plaintiff's  farm,  the  fact  that  the  road  is  built  as  rail- 

,,^  470  roads  usually  are  in  such  locations  is  no  defense. 

"3o    646 

DAMAGES.    Where  it  is  practicable  in  the  building  of  a 


railroad  to  construct  a  culvert  which  will  allow  the  passage  of  the  water 
of  a  stream  in  its  natural  channel,  k  is  negligence  not  to  do  so,  and  a 
land-owner  iigured  by  such  failure  may  recover  damages. 

8. :  : .    A  right  of  action  to  recover  for  permanent  iiguries 

to  land  resulting  from  ttie  negligent  construction  of  a  railroad  thereon 
accrues  at  the  time  the  first  ii\jui7  is  sustained,  and  not  neoeesarily  (Wmi 
the  date  of  the  construction  of  the  road. 

Appeal  from  Btichanan  Circuit  OourL 

Monday,  June  20. 

Action  to  recover  damages  anstained  by  plaintiff  bj  reason 
of  a  stream  of  water  being  diverted  in  the  constmction  of 
defendant's  railroad,  whereby  sand  and  earth  were  washed 
upon  and  deposited  on  plaintiff's  land.  Judgment  upon  a 
verdict  was  rendered  for  plaintiff;  defendant  appeals. 

«/.  cfe  S,  IT.  Tracy  and  D.  W.  BrucJcarty  for  appellant 

Hasner  <b  Van  Oradol^  for  appellee. 

Beok,  J. — I.  The  petition  alleges  that  the  defendant's 
railroad  is  located  upon  plaintiff's  farm,  and  crosses  two 
sloughs  thereon,  the  water  of  which  in  the  natural  state  was 
clear  and  pure,  and  ran  over  a  grassy  bottom;  that  in  the 
construction  of  the  railroad  one  of  the  sloughs  was  dammed, 
and  the  water  thereof  diverted  from  its  natural  course,  and 
conducted  for  a  long  distance  through  loose  sand  and  dirt 
into  the  other  slough,  over  which  a  culvert  was  constructed; 
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that  the  water  flowing  through  the  loose  Band  and  dirt  from 
the  first  named  slough  bore  a  large  quantity  thereof,  which 
was  deposited  upon  plaintiff's  land;  that  by  reason  of  "the 
faulty  construction"  of  the  raih-otui,  which  has  not  been 
changed,  plaintiff  has  sustained  damages,  and  that  the  injury 
from  the  deposits  made  upon  his  land  is  permanent,  and  com- 
menced in  July,  1876. 

The  defendant  in  its  answer  alleges  that  the  railroad  was 
constructed  in  1873,  and  that  the  defendant  became  the  owner 
thereof  in  1876,  and  denies  any  negligence  or  unskillfulness 
in  the  construction  of  the  road.  It  is  averred  that  if  any 
cause  of  action  ever  existed,  it  accrued  more  than  five  y^ars 
before  the  suit  was  commenced,  and  is,  th^efore,  barred  by 
the  statute  of  limitations. 

II.  The  plaintiff  testified  that  his  farm  "  without  the  rail- 
road constructed  so  as  to  dam  up  the  slough  "  would  be  worth 
twenty-five  dollars  per  acre.  He  was  then  asked  the  present 
value  of  the  farm  with  the  railroad  constructed  as  it  is,  with- 
out a  culvert  over  the  slough.  Objections  to  this  question 
were  overruled,  and  plaintiff  answered  that  it  is  worth  twen- 
ty-one dollars  per  acre.  The  admission  of  this  evidence  is  the 
ground  of  tiie  first  olgection  to  the  judgment  urged  by  defend- 
ant's coimsel.  It  is  insisted  that  the  evidence  should  have 
been  limited  to  the  value  of  the  land  immediately  before  and 
after  the  road  was  built  in  order  to  show  plaintiff's  damages. 
But  the  injury  was  not  sustained  upon  the  completion  of  the 
road,  and  did  not  occur  till  tlie  expiration  of  three  years  after. 
The  evidence  could  not  have  been  directed  to  the  time  imme- 
diately before  and  after  the  building  of  the  road,  for  no  injury 
had  then  occurred. 

III.  It  is  further  insisted  that  the  claiia  of  plaintiff  is 
based  upon  tiie  injury  to  the  use  of  the  land,  and  not  to  the 
land  itself.  We  do  not  so  understand  the  pleadings.  The 
injury  complained  of  is  alleged  to  be  a  permanent  injury  to 
plaintiff's  farm. 

IV.  The  defendant  offered  to  prove  by  an  engineer  that 
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the  railroad  is  built  as  railroads  are  usually  constructed  in 
.  «.,  »^.,v    si^cl^  locations.     The  evidence  was  reiected.     The 

1.  RAILROAD  :  J 

st^uction^*evl-  ^®®^®  raised  by  the  pleadings  involves  the  question 
deuce.  ^f  negligence  in  the  construction  of  the  road  in 

crossing  the  slough  without  a  culvert.  The  custom  or  prac- 
tice of  building  railroads  cannot  be  the  ground  of  defeating 
recovery  for  negligence.  If  it  were  so,  the  rights  of  land- 
owners would  depend  upon  the  "  usual  manner "  of  building 
railroads.  But  his  rights  are  absolute,  and  not  dependent 
upon  the  will  or  acts  of  railroad  companies.  A  stream  of 
water  cannot  be  diverted  from  its  natural  channel  to  his  in- 
jury. Stodghill  V.  (7.,  B.  c&  Q.  B,  Co,,  43  Iowa,  26.  A  rail- 
road company  cannot  detbat  an  action  for  damages  based  upon 
such  a  diversion  of  a  water-course,  on  the  ground  that  its  road 
is  constructed  in  the  usual  manner. 

V.  Certain  instructions  are  objected  to  in  the  third  point 
of  counsel's  argument,  on  the  ground  that  plaintiff  does  not 
claim  to  recover  for  the  negligent  construction  of  the  road. 
We  understand  the  pleadings  to  raise  the  issue  of  negligence. 
The  record  fails  to  establish  the  &ct  upon  which  counsel's 
objection  is  based. 

VI.  An  instruction  is  to  the  effect  that  if  it  was  practica- 
ble for  defendant  to  construct  a  culvert,  or  other  means  for 
2 : . .  the  passage  of  the  water  of  the  slough,  and  the 

damages.  omission  SO  to  do  caused  injury  to  plaintiff,  he  is 
entitled  to  recover.  Counsel  for  defendant  insist  that  it  may 
have  been  practicable  to  build  the  culvert,  and  yet  there  was 
no  negligence  in  failing  to  do  so.  We  think  differently.  The 
law  secures  to  plaintiff  the  right  of  an  unobstructed  passage 
of  the  streams  of  water  running  through  his  land  in  their 
natural  channels.  If,  in  the  construction  of  the  road,  a  stream 
is  diverted  to  his  injury,  he  may  recover.  Stodghill  v.  C,  B. 
&  Q.  B.  Co. J  supra.  If  the  instruction  is  erroneous,  it  is  too 
favorable  to  the  railroad  company,  which  cannot,  therefore, 
complain. 

VI.     The  injury  to  plaintiff's  land  complained  of  in  the 


<^ 
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petition  and  shoMm  by  the  evidence  was  permanent.     Defend- 

» ant  insists  that  it  occurred  when  the  road  was 

•  built,  in  1873,  and  that  the  action  is,  therefore, 

barred  by  the  statute  of  limitations.  But  the  petition  alleges 
that  the  first  injury  sustained  by  plaintiff  was  in  1876,  and 
the  jury  by  a  special  verdict  so  found.  The  statute  of  limita- 
tions began  to  run  from  that  date.  Powers  v.  The  City  of 
Council  BluffSj  45  Iowa,  652.  This  action  was  commenced 
in  1879;  it  is,  therefore,  not  barred  by  the  statute. 

We  have  considered  all  questions  discussed  by  defendant's 
counsel,  and  discover  no  errt>r  in  the  record.     The  judgment  is 

AFFIJEtMED. 


1.  Contraot:  made  bt  offiosb  of  cobpobation:  pebsonal  liabil-  |  g  gj 

ITT  OH.  A  contract  contaming  the  words  "  we  promise  to  pay/*  and 
signed  by  two  persons  describing  themselves  respectively  as  *' president 
school  board'*  and  "secretary  school  board/*  but  which  contained  no  ref- 
erence to  any  school  district,  was  held  to  be  the  personal  obligation  of  the 
signers,  who  could  not  show  by  parol  evidence  that  snch  was  not  in  fact 
the  intention. 

Apjpealfrom  Jones  District  CovH. 
Monday,  June  20, 

This  action  was  brought  to  recover  of  the  defendants,  W. 
H.  Glick  and  I.  B.  Southwick,  as  makers  of  a  contract  which 
is  in  these  words: 


"  State  of  Iowa,  County  of  Jones, 
Township  of  Hale. 


s 

"J/r.  S.  J.  Wing,  132  South  Clarke  St.,  Chicago,  III. 

"Dear  Sib:  Please  deliver  to  W.  H.  Glick  at  his  residence 
nine  setQ  of  national  business  and  primary  charts  at  $36.00 
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per  set,'  $321.00,  and  wo  agree  to  pay  for  said  goods  on  the 
first  day  of  March,  1879,  with  interest  at  six  per  cent  after 
due. 

"I.  B.  SouTHwicK,  W.  H.  Gliok, 

Sec?y  School  Board.  Pres.  School  Bocml.^^ 

The  defendants  for  answer  do  not  deny  the  execution  of  tlie 
contract,  but  they  say  that  the  same  wa3  not  executed  as  their 
contract,  but  the  contract  of  the  District  Township  of  Hale. 

There  was  a  trial  by  jury  and  a  verdict  and  judgment  were 
rendered  for  the  defendants.     The^  plaintiff  appeals. 

W,  I.  ChamberUn  and  Herrick  <&  Doxsee^  for  appellant. 

J.  W.  Jamisorij  for  appellees. 

Adams,  Oh.  J. — The  defendants  were  allowed  to  show  by 

parol  evidence  that  the  contract  was  executed  as  the  contract 

1  ooktbaot:  of  the  I>istrict  Township  of  Hale.     The  plaintiff 
made  by  offl-  ^  ^ 

ation':*per?'"  ^^^^ists  that  the  oonrt  erred  in  allowing  such  evi:. 

Bonai  UAbiuty  ^en^je,  because  the  effect  was  to  add  to  the  terms, 
and  change  the  effect  of,  a  written  instrument. 

It  will  be  observed  that  the  District  Township  of  Hale  is 
not  mentioned  in  the  contract,  nor  are  any  words,  letters  or 
abbreviations  used  with  the  design  of  indicating  such  dis- 
trict township.  Most  clearly  such  district  township  can- 
not be  said  to  be  a  party  to  the  contract  so  far  as  its 
terms  are  concerned.  It  follows  that  unless  the  contract 
can  be  held  to  be  the  contract  of  the  defendants  it  is  the 
contract  of  no  one.  But  we  are  not  allowed  to  so  con- 
strue a  contract  as  to  deprive  it  of  all  force  if  it  is  susceptible 
of  any  other  reasonable  construction. 

If  the  defendants  had  not  appended  to  their  si  gnatures  a 
description  of  themselves  it  would  have  been  abundantly  evi- 
dent that  they  intended  to  assume  a  personal  obligation.  The 
language  of  this  contract  is  "  we  agree  to  pay,"  etc.  But  the 
description  alone  will  not  enable  them  to  evade  the  obliga- 
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tion.  It  i6  well  settled  that  where  a  person  in  executing  a 
contract  describas  himself  as  agent  without  disclosing  his 
principal  the  contract  becomes  the  personal  obligation  of  the 
maker  and  no  one  else.  Kenyan  v.  Williams^  19  Ind.,  44. 
The  case  before  us  is  not  essentially  different.  The  defend- 
ants describe  themselves  as  officers,  but  the  contract  neither 
shows  nor  indicates  the  corporation  of  which  they  are  officers. 
Some  authorities  have  gone  so  far  as  to  hold  that  the  officer 
incurs  a  personal  obligation,  even  where  in  the  description  of 
himself  he  fully  sets  out  the  corporation  of  which  ho  is  an 
officer.  In  Honeshill  Mut.  Fire  Ins.  Co.  v.  JTewhally  1  Al- 
len, 130,  the  note  upon  which  the  action  was  brought  wa& 
signed,  "  Cheever  Newhall,  President  of  the  Dorchester  Av- 
enue  R.  R.  Co."  As  the  note  contained  no  words  in  the  body 
thereof  pui^porting  to  bind  the  Dorchester  Avenue  R.  R.  Co., 
it  was  held  to  be  the  pei-sonal  obligation  of  the  maker.  The 
same  rule  was  held  in  Fiske  v.  Eldridgej  12  Gray,  476, 
where  the  note  was  signed  "  John  S.  Eldridge,  Trustee  of 
Sullivan  R.  R.;"  and  in  Sturdi/oant  v.  JETaUj  59  Me.,  172, 
where  the  maker  described  himself  as  "Treasurer  of  St.  Paul 
Parish ;"  and  in  Barker  v.  Mechanics'  Fire  Ins.  Co.j  3  Wend., 
94,  where  thB  maker  described  himself -as  "  President  of  the 
Mechanic's  Fire  Ins.  Co.;"  and  in  Powers  v.  Brigga^  79  111., 
493,  where  the  makers  described  themselves  as  "trustees  of" 
a  specified  church;  and  Moss  v.  Zivingstoriy  4  Oomst.,  208, 
-where  an  acceptor  described  himself  as  "President  of  Rosen- 
;dale  Manufacturing  Company."  See  also  Hayes  v.  OnUcher, 
54  Ind.,  260,  and  Gregory  v.  lAghy  33  Texas,  813. 

The  defendants  rely  upon  Lacy  v.  Dvbuque  Lwmher  Com- 
pany^  43  Iowa,  510.  Whether  that  case  can  be  reconciled 
with  the  cases  above  cited  we  need  not  determine.  Conceding 
that  it  holds  a  very  different  rule  it  is  not  authority  for  the 
defendants.  The  note  in  that  case,  it  was  held,  appeared 
"Upon  its  face  to  be  the  obligation  of  the  defendant  corpora- 
tion, at  least  with  an  explanation  of  abbreviations  used. 
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In  our  opinion  the  defendants  in  the  case  at  bar  in  execu- 
ting the  contract  assumed  a  personal  obligation,  and  it  was 
not  proper,  we  think,  to  allow  them  to  show  bj  parol  that  such 
was  not  in  fact  the  understanding. 

Hkvebsed. 


Pebkins  v.  Thb  Board  of  Directors  of  the  Independent 
^^ - ,  School  District  of  West  Des  Moines. 

I  56    476 
ll24    8B7| 

,  ^  JJJ       1.  Schools:  powers  of  directors:  mandamus.    The  courts  may  by 
129  445  mandamus  compel  the  reinstatement  in  the  public  schoola  of  a  pupU  ex- 

129  540  eluded  under  a  rule  of  the  board  of  directors,  which  is  void  for  want  of 

power  in  the  board  to  adopt  it.  In  any  case  wherein  the  jurisdiction 
and  powers  of  directors  or  school  officers  are  brought  in  question  a  party 
is  not  confined  to  his  remedy  by  appeal  to  the  county  superintendent, 
but  may  maintain  an  original  action  in  the  courts.  Rothrook  and  Seb- 
YERS,  JJ.,  dissenting. 

2.  : :  SUSPENSION  of  pupil.    A  board  of  directors  has  no  power 

to  adopt  a  rule  which  will  deprive  a  child  of  school  privileges  except  as  a 
punishment  for  breach  of  discipline  or  an  ofifense  against  good  morals. 

Appeal  from  Polk  Circuit  Cov/rt. 

Monday,  June  20. 

Mandamus  to  compel  defendants  to  admit  plaintiff  into  the 
public  school  of  their  district.  A  demurrer  to  plaintiff's  peti- 
tion was  sustained  and  judgment  rendered  for  defendants; 
plaintiff  appeals. 

Ba/rcroft'&  McCaugha/n,^  for  appellant. 

Brovm  cfe  Dudley^  for  appellees.* 

Beck,  J. — The  petition  alleges  that  plaintiff  is  a  minor,  of 
the  age  of  twelve  years,  and  resides  within  the  bounds  of  the 
school  district  of  Which  defendants  are  directors;  that  under 
the  law  he  has  a  right  to  attend  defendants'  school,  and  did  so 
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attend  nntil  the  superintendent,  in  obedience  to  an  order  of 
defendants,  refused  him  admittance  thereto,  and  that  he  is  a 
person  of  good  moral  character  and  has  not  been  guilty  of 
gross  immorality  nor  of  the  persistent  violation  of  any  rule 
of  the  school.  The  petition  shows  that  plaintiff  was  expelled 
from  the  school  upon  the  following  grounds: 
.  "That  on  or  about  the  20th  day  of  September,  1880,  while 
he  in  company  with  other  pupils  of  said  school  was  engaged 
in  playing  ball,  at  a  proper  time,  in  the  neighborhood  of  said 
school  house,  he  unintentionally  and  by  accident  batted  a  ball 
through  one  of  the  windows  of  the  school  house,  breaking  a 
glass  of  the  value  of  about  three  dollars. 

"That  the  defendants  had  made  a  rule  as  follows:  'Scholars 
who  shall  be  guilty  of  defacing  or  injuring  any  school  prop- 
arty  shall  be  required  to  pay  for  all  damages.  Notice  of  such 
damage  shall  be  sent  to  the  parents  or  guardians  of  the  pupil, 
and  in  default  of  payment  the  case  shall  be  reported  to  the 
president  of  the  board  who  may  proceed  with  it  according  to 
law.  Scholars  thus  reported  to  the  president  shall  not  after- 
ward be  allowed  to  attend  until  payment  of  damages  shall 
have  been  made  or  the  case  otherwise  adjusted.' 

"That  in  pursuance  of  such  rule,  payment  of  said  damages 
was  demanded  and  notice  thereof  sent  to  plaintiff's  parents, 
but  plaintiff  says  that  he  is  a  child,  without  means,  and  una- 
ble to  earn  means  to  pay  such  damage,  and  as  a  minor  is  not 
legally  bound  to  pay  the  same. 

"That  his  parents  refused  to  pay  for  said  glass,  and  that  for 
such  non-payment,  and  for  no  other  cause,  or  excuse,  or  pre- 
tense of  cause,  the  said  Parish  [the  superintendapit  of  the 
school]  refused,  and  refuses,  him  admittance  to  said  school, 
and  the  defendants  ratified  his  refusal  and  have  directed  him, 
as  aforesaid,  not  to  admit  plaintiff  into  said  school  until  the 
payment  of  such  damage." 

The  plaintiff  alleges  that  defendants  have  no  authority  to 
enforce  the  rules  under  which  he  was  excluded  from  the 
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school,  and  that  the  action  of  the  defendants  in  expelling  him 
is  unjust  and  oppressive  and  in  violation  of  his  rights. 

"To  the  petition  defendants  demurred  on  the  ground:  1st, 
that  the  court  has  no  jurisdiction  of  the  cause  of  action  set 
out  in  the  petition,  the  law  creating  a  special  tribunal  to 
which  plaintiff  should  appeal  from  the  action  of  the  board  of 
directors;  2nd,  the  facts  stated  in  the  petition  do  not  show 
the  rule,  under  which  plaintiff  was  expelled  from  the  school, 
to  be  unreasonable  or  unlawful  and  in  excess  of  the  authority 
of  the  defendants  in  the  government  of  the  school. 

I.     We  shall  first  inquire  whether  the  Circuit  Court  has 
jurisdiction  of  this  action.     The  statute  provides  that  any 
1.  SCHOOLS :     person  aggrieved  by  any  order  or  decision  <if  the 
j^tora-raau-  directors  of  a  school  district  may  appeal  to  the 
damus.  county  superintendent  and  from  him  an  appeal 

may  be  prosecuted  to  the  superintendent  of  public  instruc- 
tion.    Code,  sections  1829,  1835. 

We  need  not  inquire  to  what  class  of  cases,  wherein  the  di- 
rectors may  make  decisions  and  orders,  appeals  to  the  county 
superintendent  are  limited.  That  they  are  limited  is  very 
plain.  It  cannot  be  held  that  decisions  and  orders  refusing 
the  allowance  and  payment  of  claims  against  the  district,  or 
construing  contracts,  or  affecting  the  possession  of  or  right  to 
property,  when  the  interest  of  a  citizen  is  affected  thereby, 
may  not  be  questioned  except  upon  appeal.  That  many  such 
decisions  and  orders  cannot  be  reviewed  under  the  statutes 
quoted  upon  appeal  must  be  conceded.  It  is  not  necessary 
to  inquire  just  what  class  may  be  appealed  to  the  county 
superintendent  and  in  what  cases  original  actions  may  be 
prosecuted  in  the  courts. 

It  is  very  plain  that  in  one  class  of  cases  appeals  are  not 
the  exclusive  remedy  for  reviewing  or  assailing  the  decision 
and  orders  of  the  school  directors.  This  class  includes  all 
cases  wherein  the  jurisdiction  and  power  of  the  directors  are 
brought  in  question  and  wherein  questions  arise  involving 


JUNE  TEEM,  1881.  479 

Perkins  t.  Directors  Ind.  School  District  of  West  Des  Hoinee. 

the  construction  of  statutes  conferring  power  upon  school  offi- 
cers. The  courts  of  the  State  are  arbiters  of  all  questions  in- 
volving the  construction  of  the  statutes  conferring  authority 
upon  officers  and  jurisdiction  upon  special  tribunals.  It  was 
certainly  never  the  intention  of  the  legislature  to  confer  upon 
school  boards,  superintendents  of  schools,  or  other  officers  dis- 
charging yt«m  judicial  functions,  exclusive  authority  to  de- 
cide questions  pertaining  to  their  jurisdiction  and  the  extent 
of  their  power.  All  such  questions  maybe  determined  by  the 
courts  of  the  State.  Hence,  when  the  rights  of  a  citizen  are 
involved  in  the  exercise  of  authority  by  a  school  officer,  the 
courts  may  determine  whether  such  authority  was  lawfully 
exercised. 

The  courts  by  mandarmis  may  compel  the  directors  of  a 
school  to  admit  a  pupil  who  has  been  unlawfully  excluded. 
See  Cla^h  t.  The  Board  of  Directors^  24  Iowa,  266;  Smith 
V.  Independent  School  Dietricty^O  Iowa,  518 ;  Dove  v.  Same, 
41  Iowa,  689. 

III.  We  are  next  to  inquire  whether  defendants,  as  school 
directors,  had  authority  to  promulgate  and  enforce  the  rule 
s. . ;  under   which  plaintiff  was  excluded  from   the 

suspension  of       <■       ^ 

pupu.  school. 

It  will  be  observed  that  plaintiff  was  guilty  of  no  breach 
of  discipline  or  of  any  offense  against  good  order. 

By  an  accident  and  without  any  evil  purpose  he  broke  a 
window-glass.  The  rule  requires  him  to  pay  the  damage 
done  and  in  default  thereof  authorizes  the  directors  to  exclude 
him  from  the  school.  We  may  admit  that  he  ought  to  pay 
the  damages  and  is  liable  therefor.  But  we  think  his  omis- 
sion to  petform  this  duty  cannot  be  punished  by  expulsion 
from  the  school.  The  State  does  not  deprive  its  citizens  of 
their  property  or  their  liberty,  or  of  any  rights,  except  as  a 
punishment  for  a  crime.  It  would  be  very  harsh  and  obvi- 
ously unjust  to  deprive  a  child  of  education  for  the  reason 
that  through  accident  and  without  intention  of  wrong  he  des- 
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troyed  property  of  the  scliool  district.  Doubtless  a  child  may 
be  expelled  from  school  as  a  punishment  for  breach  of  discip- 
line or  for  offenses  against  good  morals,  but  not  for  innocent 
acts. 

In  this  case  the  plaintiff  was  expelled  not  because  he  broke 
the  glass,  but  because  he  did  not  pay  the  damage  sustained  by 
the  breaking.  His  default  in  this  respect  was  no  breach  of 
good  order  or  good  morals.  The  rule  requiring  him  to  make 
payment  is  not  intended  to  secure  good  order  but  to  enforce 
an  obligation  to  pay  a  sum  of  money. 

We  are  clearly  of  the  opinion  that  the  directors  have  no 
authority  to  promulgate  or  enforce  such  a  rule. 

We  conclude  that  the  court  erred  in  sustaining  the  demur- 
rer to  the  petition. 

Kevebsed. 

RoTHRocK  J.,  dissenting. — The  Code,  Sec.  1829,  provides  as 
follows:  "Any  person  aggrieved  by  any  decision  of  or  order 
of  the  district  board  of  directors,  in  matter  of  law  or  fact,  may 
within  thirty  days  after  the  rendition  of  such  decision  or  the 
making  of  such  order  appeal  therefrom  to  the  county  super- 
intendent." By  Sec.  3376  it  is  provided  "that  an  order  of 
mandamus  shall  not  be  issued  in  any  cause  where  there  is  a 
plain,  speedy  and  adequate  remedy  in  the  ordinary  course  of 
the  law"  *  *  *  * .  Now  if  the  plaintiff  in 
this  case  had  the  right  to  appeal  from  the  order  of  the  dif^ect- 
ors  prohibiting  him  from  attending  the  school,  and  if  an  Rp- 
peal  was  an  adequate  remedy,  the  proceedings  by  mandamus 
cannot  rightfully  be  maintained. 

The  board  of  directors  had  power  to  make  rule§  and  regu- 
lations for  the  government  of  the  schools.  Code,  §  1726. 
The  directors  are  required  to  aid  the  teachers  in  establishing 
and  enforcing  rules  for  ihe  government  of  the  schools  (Code, 
§  1734);  and  they  may  dismiss  or  suspend  any  pupils  from 
the  school  for  gross  immorality,  or  for  persistent  violation  of 
the  regulations  or  rules  of  the  school.     §  1735.    The  rule  or 
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regulation  under  which  the  plaintiff  was  suspended  may  have 
been  wrongful,  €wid  one  which  the  directors  ought  not  to  have 
made,  and  it  may  be  that  it  shouid  not  have  been  enforced 
against  plaintiff.  But  these  questions  could  have  been  fully 
and  fairly  tested  in  the  ordinary  course  of  the  law  by  an  ap- 
peal to  the  county  superintendent.  It  is  no  answer  to  this 
position  to  say  that  the  remedy  by  appeal  provided  by  law  is 
inadequate,  because  the  decision  of  the  county  superintendent 
or  the  state  superintendent,  if  appeal  be  taken  to  him,  cannot 
be  enforced.  The  presumption  is  that  if  upon  appeal  the  or- 
der should  be  reversed,  the  directors  will  obey  the  decision  of 
the  appellate  tribunal.  Upon  their  refusal  to  do  so  it  will  be 
time  enough  to  resort  to  the  courts  for  the  writ  of  nuj/ndamu9. 
As  is  said  in  Ind.  Diet  of  Lowell  v.  Ind.  Dist.  of  Duser^ 
45  Iowa,  394,  "while  his  action  (the  county  superintendent's) 
would  not  be  in  the  nature  of  a  judgment  upon  which  pro- 
cess for  the  collection  of  the  amount  awarded  to  the  party  re- 
covering could  issue,  it  would  be  a  decision  binding  upon  the 
parties."  In  Ma/rshallv.  SloaUj  35  Iowa,  445,  it  was  squarely 
held  that  a  party  aggrieved  by  the  action  of  a  board  of  school 
directors,  having  an  adequate  remedy  by  appeal  to  the  county 
superintendent,  and  from  him  to  the  state  superintendent,  is 
not  entitled  to  a  writ  of  mandamus.  And  in  KiThpatrick 
V.  Ind.  Dist.  of  Liberty y  53  Iowa,  585,  it  was  held  that  the 
remedy  of  a  teacher  who  was  wrongfully  discharged  by  a 
board  of  directors  for  incompetency  was  by  appeal,  and  that 
he  could  not  at  once  maintain  an  action  for  breach  of  the  con- ' 
tract  under  which  he  was  employed  as  a  teacher. 

It  appears  to  me  that  this  is  a  case  where  the  remedy  by 
appeal  is  peculiarly  appropriate.  The  controversy  is  one  con- 
cerning the  proper  government  of  the  school,  and  it  should 
be  determined  by  the  tribunal  appointed  by  law  to  settle  such 
questions.  If  resort  can  be  had  to  the  courts  without  first 
appealing  to  the  county  superintendent  and  from  him  to  the 
state  superintendent  the  law  allowing  an  appeal  becomes  fi 
dead  letter  andwhoAy  useless  and  inoperative. 
Vol.  LVt~31. 
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The  cases  cited  in  the  majority  opinion,  it  appears  to  me, 
have  no  bearing  npon  the  question  as  to  whether  the  action 
of  manda/mTM  is  the  proper  remedy.  No  snch  question  was 
made  in  the  pleadings  nor  npon  trials  below,  nor  upon  appeal 
in  this  court.  The  mere  fact  that  those  actions  were  in  form 
proceedings  in  mandamni%^  and  the  court  did  n'ot  of  its  own. 
motion  refuse  to  entertain  jurisdiction,  cannot  be  held  as  de- 
termining that  momdarn/u8  was  the  proper  remedy. 

In  my  opinion  the  ruling  of  the  court  below  upon  the  de- 
murrer was  correct,  and  I  am  authorized  to  say  that  Seevebs, 
J.,  concurs  in  the  views  which  I  have  herein  expressed. 


Smtth  v.  MoFadden. 


1.  Estate:  ALLOWANCE  OP  claim:  adjudication.  The  fact  that  a  daim 
filed  against  an  estate  is  allowed  by  the  administrator  in  a  sum  smallei 
than  tiiat  claimed,  and  such  allowanco  is  entered  by  the  derk  and  ap- 
proved by  the  court,  wiU  not  constitute  an  abjudication  which  will  pre- 
vent the  claimant  irom  demanding  a  trial  as  to  the  portion  of  the  claim 
not  allowed. 

2. : :  WHEN  BARRED.  A  chdm  of  the  third  class  against  an  es- 
tate is  not  barred  because  not  proved  up  until  after  the  expiration  of 
twelve  months  from  notice  of  the  appointment  of  an  administrator. 

3. : : .    A  delay  to  bring  a  daim  on  for  hearing  wiU  not 

operate  as  an  estoppel  to  prevent  its  being  proved  unless  the  estate  has 
been  prejudiced  by  the  delay. 

4.  Praotioe  in  the  Supreme  Court:  filino  ot  argument.  Facts 
considered  under  which  it  was  held  that  an  argument  would  not  be 
stricken  from  the  files,  but  not  being  filed  within  the  time  prescribed  the 
cost  of  printing  should  be  taxed  to  the  party  making  it. 

Appeal  from  Cass  Oirouit  CovH. 

Monday,  Jttnb  20. 

O.  0.  Keith,  H.  Ransford  and  W.  L.  Brown  executed  their 
joint  and  several  notes  to  the  plaintiff;  Brown  died,  and  on 
March  18,  1876,  Eeith  was  appointed  administrator  of  thees- 
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tate,  Od  the  29th  day  of  July  thereafter  the  plaintiff  filed  his 
claims  duly  verified  against  the  estate,  in  which  he  claimed  the 
amount  due  on  said  notes.  On  August  first,  1876,  there  was 
indorsed  thereon  the  following:  I,  O.  0.  Keith,  administrator 
of  said  named  estate,  being  fully  satisfied  with  the  correctness 
of  the  within  named  claim  to  the  amount  of  $500  do  with 
the  approbation  of  the  court  admit  and  allow  the  same  in  the 
sum  of  $500.  O.  0.  Keith,  Administrator. 

On  December  29th,  1876,  the  clerk  approved  said  allow- 
ance and  duly  entered  the  same  of  record.  Afterward  the 
action  of  the  administrator  was  approved  by  the  court. 

In  April,  1878,  the  plaintiff  filed  a  petition  in  said  court 
stating  such  of  the  matters  aforesaid  as  he  deemed  material 
and  asking  that  the  claim  filed  as  aforesaid  be  examined  and 
the  amount  due  thereon  allowed  as  a  fourth  class  claim. 

In  an  amendment  to  the  petition,  he  asked  that  the  claim 
be  established  as  of  the  third  class.  It  is  uncertain  whether 
Keith  was  served  with  notice  of  the  filing  of  said  petition. 

In  May,  1878,  he  made  a  report  to  the  court  and  was  dis- 
charged as  administrator  and  S.  T.  McFadden  was  appointed 
such  in  the  place  and  stead  of  said  Keith.  The  said  McFad- 
den was  substituted  as  defendant.  An  appearance  was  entered 
for  him  and  an  answer  filed.  There  was  a  trial  to  the  court, 
the  amount  due  plaintiff  ascertained  and  the  same  allowed  as 
a  third-class  claim  against  the  estate.    The  defendant  appeals. 

Joh/n  W.  Scottj  for  appellant. 

Johih  Ledwieh  and  A,  S.  Churohilly  for  appellee. 

Seevebs,  J. — ^The  amount  claimed  to  be  due  the  plaintiff 
on  the  notes  was  much  greater  than  the  amount  allowed  by 
1.  MTATB  •  ai-  *^®  administrator,  and  counsel  for  the  defendant 
fSSm/^a^iidi-  insists  the  allowance  made,  and  the  approval  of  the 
^^^^^  same  by  the  clerk  and  court,  amounts  to  an  adjud- 

ication of  the  whole  claim,  and  that  as  such  adjudication 
has  not  been  set  aside  or  appealed  from  the  subject  matter  can- 
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not  be  again  adjudicated.  Whether  this  is  so  depends  upon 
the  statute.  It  is  provided:  ^'Claims  against  the  estate  shall 
be  clearly  stated,  sworn  to  and  filed,  and  ten  days  notice  of 
the  hearing  thereof,  accompanied  by  a  copy  of  the  claim,  shall 
be  served  on  one  of  the  executors  unless  the  same  have  been 
approved  by  the  administrator,  in  which  case  they  may  be 
allowed  by  the  clerk  without  notice.  All  claims  filed  and 
not  expressly  admitted  in  writing,  signed  by  the  executor 
with  the  approbation  of  the  court,  shall  be  considered  denied 
without  any  pleading  on  behalf  of  the  estate.^'  Code,  §  § 
2408-2410. 

All  that  is  required  in  the  first  instance  on  the  part  of  the 
claimant  is  to  make  out  the  claim,  verify,  and  tile  it. 

He  is  not  bound  to  notify  the  administrator  he  has  done  so. 
The  latter  must  take  notice  of  all  claims  filed,  and  approve  or 
allow  the  same  if  he  sees  proper,  as  provided  in  the  statute. 
The  administrator  is  not  required  to  indorse  on  a  claim  that 
he  will  not  allow  it,  or  that  he  rejects  it.  If  he  fails  to  ap- 
prove the  claim  it  is  regarded  as. denied  by  operation  of  law, 
and  thus  an  issue  is  formed.  But  before  the  court  obtains 
jurisdiction  or  the  power  to  decide  as  to  the  correctness  of 
the  claim,  the  claimant  must  serve  a  notice  on  the  adminis- 
trator when  the  issue  thus  formed  will  be  heard,  or  when  he 
will  prove  up  the  claim. 

By  filing  the  claim  it  may  be  said  action  on  the  part  of 
the  administrator  is  invoked,  but  clearly  the  court  is  not 
called  upon  to  do  anything.  Whatever  is  done  by  the  ad- 
ministrator, that  is  if  he  allows  any  part  of  the  claim,  this 
may  be  satisfactory  to  the  claimant  and  it  is  not  the  policy 
of  the  law  that  litigation  shall  be  commenced  until  opportu- 
nity has  been  aflforded  the  representative  of  the  estate  to  ex- 
amine the  claim  and  allow  it  if  he  sees  proper  to  do  so,  and 
thus  sfive  cost  and  expense. 

The  action  of  the  administrator  in  allowing  part  of  a  claim 
cannot  be  regarded  as  an  adjudication  of  the  whole;  for  the 
statute  provides  unless  the  claim  has  been  approved  the  claim- 
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ant  may  bring  the  case  to  a  hearing.  This  cleariy  contem- 
plates that  unless  the  whole  claim  has  been  allowed  there  may 
be  a  hearing  before  the  court. 

Before  the  court  can  obtain  the  power  to  determine  whether 
the  claim  should  be  allowed  its  jurisdiction  must  be  invoked 
in  some  manner.  Ordinarily  this  would  be  done  by  the 
claimant  serving  the  notice  signed  by  the  statute.  But  it 
may  be  the  administrator  could  do  so.  If  neither  does  so 
then  there  cannot  be  an  adjudication  which  will  be  binding 
on  either  party. 

In  the  case  at  bar  it  may  be  the  allowance  of  $500  should 
be  r^arded  as  an  adjudication  of  the  claim  filed  to  that  ex- 
tent At  least  the  plaintiff  does  not  claim  that  it  is  not.  As 
to  the  residue  of  the  claim  there  was  no  adjudication  and  the 
plaintiff  had  the  right  to  bring  the  same  to  a  hearing  as  he 
did. 

The  general  rule  insisted  on  by  counsel  is  undoubtedly 
well  established  and  supported  by  the  authorities  cited.  It, 
however,  has  no  application  because  the  statute  must  control. 

II.     The  statute  provides  that  demands  against  the  estate 

are  payable  in  the  following  order. 
1      «        «        «         «         « 

2.  *         *         *         ♦        *^ 

3.  Claims  filed  within  six  months  after  the  first  publica- 
tion of  the  notice  given  by  the  executors  of  their  appoint- 
ment. 

4.  All  other  debts. 

5      *         «        «        *        *^ 

All  claims  of  the  fourth  of  the  above  classes  not  filed  and 
approved  within  twelve  months  of  the  giving  of  the  notice 
aforesaid  are  forever  barred  *  *  *  * .  Code,  §  § 
2420,  2421. 

Counsel  for  the  appellant  insist  the  claim  is  barred  under  the 
foregoing  statute.  This  point  is  not,  we  think,  well  taken  be- 

^ .  cause  the  claim  was  filed  within  six  months  after 

when  hawed,  ^y^^  gj.g|.  publication  of  the  notice  given  by  the 
administrator  of  his  appointment. 
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It  therefore  is  a  claim  of  the  third  class,  and  the  statutory 
limitation  only  applies  to  claims  of  the  fourth  class.  There 
being  no  statutory  bar  the  claim  could  be  proved  up  after  the 
expiration  of  the  twelve  months  aforesaid.  Goodrich  v.  Con- 
rad^  24  Iowa,  254. 

III.  If  we  understand  counsel  for  the  appellants  he  in- 
sists that  by  reason  of  the  delay  in  bringing  on  the  hearing 

3^ the  plaintiff  has  lost  his  right  to  do  bo,  and  be- 

'  cause  of  his  negligence  he  should  be  estopped 

from  now  proving  up  his  claim.  It  does  not  appear  the  es- 
tate has  been  in  any  respect  damaged  or  injured,  by  the 
delay,  except  that  during  the  delay  the  co-obligors  with  Brown 
have  become  bankrupt. 

Ordinarily  mere  delay  in  bringing  suit  does  not  operate  as  a 
bar  or  estoppel,  unless  thereby  the  case  is  within  the  statute 
of  limitations.  It  may  be  that  under  peculiar  cicumstances 
equity  has  refused  relief  when  the  delay  has  been  great,  but 
clearly,  we  think,  there  has  been  no  such  delay  in  this  case. 
The  notes  being  joint  and  several  the  plaintiff  had  the  right 
to  bring  an  action  against  all  or  any  one  of  the  obligors  or 
the  legal  representative  of  any  one  who  may  have  died.  Code, 
§  2550;  Sellon  <Sk  Go.  v.  JBradeHy  13  Iowa,  365.  This  being 
so  the  bankruptcy  of  one  obligor  could  in  no  manner  affect  the 
right  to  recover  against  another. 

The  plaintiff  filed  the  notes  in  the  bankrupt  court  against 
the  estates  of  the  bankrupts.  This  he  had  the  right  to  do, 
and  his  right  to  proceed  in  this  case  under  the  statutes  just 
cited  must  be  clear  and  cannot,  we  think,  be  doubted. 

III.  It  is  insisted  the  indebtedness  to  the  <^  plaintiff  was 
a  partnership  debt,  created  for  the  use  and  benefit  of  the  co- 
partnership, and  the  payment  thereof  in  any  case  from  the 
separate  estate  of  the  deceased  partner  should  be  deferred  to 
the  payment  of  all  his  private  creditors." 

The  consideration  of  the  notes  was  certain  real  estate  sold 
and  conveyed  to  the  obligors  by  the  plaintiff.  The  notes  on 
their  face  do  not  indicate  this  was  a  partnexship  transaction. 
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We  have  examined  the  evidence  with  care,  and  are  united  in 
the  opinion  the  notes  were  not  given  for  a  partnership  indebt- 
edness. No  beneficial  result  would  be  reached  by  setting  out 
the  evidence  or  stating  our  reasons  at  length. 
•  IV.  O.  0.  Keith  was  introduced  as  a  witness  by  the 
plaintiff,  who  asked  him  the  following  questions.  "  Ton  may 
relate  as  nearly  as  you  can  how  you  arrived  at  the  amount  of 
the  allowance  of  this  claim  of  Mr.  Smith's  and  state  what  part 
Mr.  Ransford  took  in  making  this  allowance."  The  plaintiff's 
objection  to  this  question  on  the  grounds  the  evidence  sought 
to  be  elicited  was  immaterial  and  incompetent  was,  we  think, 
rightly  sustained.  It  was  competent  for  Keith  to  state  any 
facts  tending  to  show  what  amoimt,  if  anything,  was  due  the 
plaintiff.  But  clearly  it  was  not  competent  for  him  to  state 
the  reasons  or  why  he  concluded  only  the  amount  allowed  by 
him  was  due. 

The  part  taken  by  Kansford  in  relation  to  the  amount  al- 
lowed could  not  be  binding  on  the  plaintiff  unless  Eansford 
was  his  agent,  charged  with  some  duty  connected  with  the  al- 
lowance of  the  claim.  At  most  Ransford  was  the  agent  of 
the  plaintiff  only  for  the  purpose  of  presenting  or  seeing  the 
claim  was  filed.  He  was  not  vested  with  any  further  author- 
ity in  reference  to  said  claim.  This  being  so,  what  he  did  or 
said  could  not  prejudically  affect  the  plaintiff. 

V.     Counsel  for  appellant  moves  to  strike  from  the  files 

"  appellee's  additional  argument"  on  the  grounds:     First.  It 

4.PRA0TI0BII1  was  filed  too  late:      Second.  It  is  largely  if  not 

court!^'*"*      wholly  imsupported  by  the  record;  and  Third.   A 

part  is  scandalous. 

Conceding  the  second  ground  to  be  true  we  would  not 
strike  the  argument  from  the  files.  Counsel  for  the  appellee,  it 
must  be  presumed,  claimed  the  argument  was  supported  by  the 
record,  and  the  motion  assumes  it  is  partly  so  supported. 
We  incline  to  think  counsel  for  the  appellee  in  the  heat 
of  argument  has  used  expressions  and  made  an  intimation 
wliich  is  not  supported  by  the  record  in  relation  to  counsel  for 
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appellant  This  is  to  be  regretted  and  condemned.  But  we  do 
not  think  under  the  circumstances  that  any  beneficial  result 
would  be  accomplished  by  striking  said  argument  from  tlie  filefi. 
As  we  underetand,  an  order  was  made  at  the  Council  Kluffs  term 
that  the  additional  argument  should  be  filed  in  ten  days.  It 
was  not  filed  until  a  few  days  after  such  time  had  expired. 
We  do  not  feel  willing,  however,  to  strike  the  argument  from 
the  files,  because  we  earnestly  desire  to  have  before  the  case 
is  determined  all  that  counsel  may  see  proper  to  say.  But 
while  this  is  so  counsel  must  understand  that  the  orders  and 
rules  of  the  court  must  be  obeyed.  As  no  excuse  is  offered 
why  said  argument  was  not  filed  in  time  tlie  cost  of  printing 

the  same  must  be  paid  by  appellee. 

Affirmed. 


Smith  v.  Bioos  et  al. 

1.  Fraudulent  Conveyance:  what  is  mot:  payment  o?  debt.  A 
conveyanoe  of  land  by  a  debtor  to  a  creditor  in  payment  of  his  debt,  al- 
though made  in  acceptance  of  a  voluntary  proposition  by  the  creditor 
that  he  would  convey  the  land  to  the  debtor  *8  wife,  who  was  his  daughter, 
as  a  gift  or  advancement,  was  held  not  to  be  fraudulent  as  to  other 
creditors  of  the  grantor. 

Appeal  from  Mahaska  District  Court. 

Monday,  June  20. 

The  defendants  recovered  a  judgment  against  A.  M.  Saun- 
ders, caused  an  execution  to  issue  and  were  about  to  sell  cer- 
tain real  estate  belonging  to  the  plaintiff,  as  he  claims,  and  asked 
that  an  injunction  issue  restraining  the  sale.  The  decree  was 
for  the  plaintiff  and  the  defendants  appeal. 

Lafferty  cfe  Johnson  and  Bolton  cfe  McCoy ^  for  appellants. 

.  M,  E.  Ciitts  and  C.  -P.  Searlsy  for  appellee. 


JUNE  TEEM,  1881.  489 

Smltb  V.  Biggs. 

Seevebs,  J. — ^We  find  the  facts  to  be  that  the  wife  of  A. 
M.  Saunders  is  the  daughter  of  Thomas  Thomburg,  and  that 
1.  PRAUDu-      previous  to  1874  Thornburg  let  Saunders  have 

LENT  convey-     ,  a^v  .^.xo,  .  /»  i  .  i    r^  i 

ance :  what     about  $2,500  in  mouev,  for  which  Saunders  gave 

l8not:pay-  x  >       I  /.mi  i 

ment  of  debt,  his  notes.  It  was  in  the  power  of  Thomburg  to 
have  enforced  the  payment  of  the  notes  at  any  time,  and  we 
find  said  indebtedness  cannot  be  regarded  as  an  advancement, 
but  that  the  relation  of  debtor  and  creditor  existed  between 
Thomburg  and  Saunders. 

In  1874  Saimders  owned  the  real  estate  in  controversy  and 
was  indebted  to  the  defendants  and  others.  Thomburg  knew 
of  at  least  a  portion  of  said  indebtedness,  and  was  apprehen- 
sive the  creditors  of  Saunders  would  seize  the  real  estate,  ap- 
propriate the  same  to  the  payment  of  their  debts,  and  thus  de- 
prive his  daughter  of  a  comfortable  support  He  proposed  to 
Saunders  he  would  give  up  said  notes  and  cancel  the  in- 
debtedliess  and  if  he,  Saunders,  would  convey  to  him  the  real 
estate  that  he  would  convey  the  same  to  Mrs.  Saunders  as  an 
advancement  or  gift.  This  was  agreed  to  and  the  arrange- 
ment perfected. 

Afterward  the  defendants  recovered  judgment  against  Saun- 
ders and  ai*terward  Mrs.  Saunders  and  her  husband  conveyed 
the  real  estate  to  the  plaintiff,  who  had  knowledge  of  the 
transaction  between  Saunders  and  Thomburg. 

There  is  no  pretence  the  plaintiff  did  not  pay  the  full  value 
of  the  real  estate  at  the  time  he  purchased.  Nor  is  it  claimed 
the  indebtedness  from  Saimders  to  Thomburg  was  not  equal 
to  the  value  of  said  real  estate.  After  the  conveyance  to  Mrs. 
Saunders  her  husband  managed  and  controlled  the  real  estate 
as  he  had  done  before  that  time. 

The  defendants  insist  the  transaction  which  resulted  in  the 
conveyance  to  Mrs.  Saunders  is  fraudulent  and  void  because 
made  to  hinder  and  delay  creditors. .  Counsel  for  the  appellants 
do  not  controvert  the  proposition  that  the  diligent  creditor 
has  the  right  to  secure  himself,  although  the  intent  of  the 
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debtor  may  have  been  to  hinder  and  delay  his  creditors,  or 
that  sach  is  the  result  of  the  transaction,  bat  they  insist  such 
rule  has  no  application  because  the  conveyance  to  Thornburg 
was  coupled  with  the  condition  or  "  secret  trust  as  a  cover  *' 
that  he  should  convey  to  Mrs.  Saunders,  and  that  the  transac- 
tion as  a  whole  was  beneficial  to  Saunders,  was  so  intended, 
and  that  he  thereby  obtained  in  the  real  estate  a  homestead 
right  of  which  he  could  not  be  deprived  without  his  consent, 
and  that  by  the  conveyance  he  acquired  an  inchoate  right  of 
dower. 

In  support  of  their  proposition  counsel  cite  and  largely 
rely  on  Kissavn  v,  Edmondson  et  al.^  1  Ired.  Eq.,  180.  There 
is,  we  think,  a  clear  distinction  between  the  case  cited  and 
that  at  bar.  In  the  former  the  debtor  insisted  against  the 
earnest  protest  of  the  creditor  that  one  half  of  the  amount 
due  should  be  secured  to  the  wife  and  children  of  the  debtor. 
The  provision  made  was  not  accomplished  because  the  cred- 
itor bestowed  upon  the  wife  of  the  debtor  a  bounty,  but 
it  was  done  because  the  debtor  so  insisted  and  refused  to 
secure  any  portion  of  the  debt  unless  such  provision  was 
made.  The  creditor  consented  only  for  the  reason  he  could 
not  otherwise  secure  any  portion  of  his  debt.  The  opinion 
concedes  that  the  creditor  may  give  his  property  or  debt  to 
whom  he  pleases,  and  if  the  provision  made  for  the  wife  and 
children  of  the  debtor  had  been  made  by  the  creditor  and  was 
a  gift  or  bounty  freely  bestowed  by  him  that  such  transaction 
would  not  have  been  fraudulent. 

In  the  case  at  bar  the  bounty  or  gift  to  Mrs.  Saunders  was 
conferred  by  her  father.  The  debt  belonged  to  him  and  ia 
payment  thereof  Saunders  conveyed  the  real  estate.  The  lat- 
ter neither  made  or  suggested  the  conveyance  to  his  wife. 
Nor  did  he  convey  to  Thornburg  upon  the  condition  the  lat- 
ter would  convey  to  Mrs.  Saunders.  If  Thornburg  had  given 
the  notes  of  Saunders  to  his  daughter  the  latter  would  have 
been  the  creditor  of  her  husband  and  he  could  have  conveyed 
the  real  estate  to  her  in  payment  of  such  indebtedness.     Sudi 
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a  transaction  would  not  have  been  fraudulent  because  it 
would  have  been  no  more  than  a  preference  of  one  creditor  to 
another.  In  legal  effect  the  transaction  amounted  to  this  and 
nothing  more. 

Thomburg  had  the  legal  right  to  secure  his  debt  and  he 
could  well  say  to  Saunders,  "  if  you  will  convey  me  real  es- 
tate in  payment  I  will  convey  the  same  to  your  wile."  The 
gift  in  such  case  was  his  and  not  that  of  Saunders. 

The  fact  that  by  reason  of  the  conveyance  Saunders  inci- 
dentally obtained  a  homestead  right  or  an  inchoate  right  of 
dower  is  not,  we  think,  material.  He  did  not  stipulate  there- 
for, but  it  is  a  mere  incident  attached  to  the  estate  by  law, 
which  was  cut  off  by  the  sale  and  conveyance  to  the  plaintiff. 
The  purchase  money  became  the  absolute  property  of  Mrs. 
Saunders.  An  incident  which  springs  from  or  is  attached 
to  the  relations  existing  between  husband  and  wife  cannot 
make  a  transaction  fraudulent  which  would  not  be  so  re- 
garded if  such  relation  did  not  exist. 

We  are  unable  to  discover  any  difference  between  this  case 
and  Ccmnton  v.  Dohy  et  al.^  10  Richardson,  S.  C.  Eq.,  411, 
and  the  foregoing  views  are  sustained  thereby. 

Affirmed, 
on  beheabtng. 

Seevbbs,  J. — In  their  petition  counsel  insi^  the  statement 
in  the  foregoing  opinion,  "  Nor  did  he  convey  to  Thomburg 
upon  the  condition  the  latter  would  convey  to  Mrs.  Saunders,'^ 
is  incorrect.  We  do  not  deem  it  material  to  controvert  the  posi- 
tion of  counsel,  but  conceding  it  to  be  true,  it  is  evident  the 
legal  thought  of  the  opinion  would  in  no  respect  be  changed 
thereby.  Upon  a  reconsideration  of  the  case  we  .adhere  to 
what  is  said  in  the  opinion  that  Thomburg  could  well  say  to 
Saunders,  "  If  you  will  convey  me  the  real  estate  in  pay- 
ment I  will  convey  the  same  to  your  wife."  Coimsel  also 
complain  they  cited  Bump  on  Fraudulent  Conveyances,  224, 
and  seem  to  think  if  said  authority  and  others  cited  had  been 
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examined  the  result  would  have  beeu  different.  Counsel  err 
hi  the  belief  the  authorities  cited  were  not  examined.  The 
ml  J  reason  they  were  not  cited  was  they  were  not  believed  to 
be  applicable.  The  general  rule  is  stated  in  Bump  on  Fraud- 
ulent Conveyances.  This  no  one  disputes.  In  support  of  it 
the  author  cites  White  v.  Ghravei^  7  J.  J.  Marsh.,  523;  Gar- 
larul  V.  HeeveSj  4  Rand.,  282;  Pettibone  v.  Stevens^  15  Conn., 
19,  and  Kiamm  v.Edmondsonj  1  Ired.,  180.  A  reexamina- 
tion of  these  cases  satisfies  us  our  former  conclusion,  that  in 
norm  of  them  except  the  last  can  it  be  said  the  facts  are  like 
those  in  the  present  case,  is  correct.  We  have  considered  all 
that  has  been  said  by  counsel  and  our  conclusion  is  that  the 
former  opinion  must  be  adhered  to. 


EOWLKY   V.    JbWETT. 


Bond:  FOB  dsltvebt  of  attached  property:  who  icat  en- 
FORCE.  Under  section  2787  of  the  Revision  an  attachment  plaintiff  or 
his  assi^ee  may  maintain  an  action  on  a  delivery  bond. 

: :  interlineation  in.     An  interlineation  in  a  delivery 

bond  giving  a  description  of  the  attached  property,  made  in  good  faith 
by  the  officer  to  whom  the  bond  is  presented  for  acceptance,  at  the  re^ 
quest  of  the  principal  in  the  bond,  is  not  a  material  alteration  and  will 
Dot  release  a  surety  from  liability  thereon. 

: :  surety.    A  surety  in  a  bond,  who  releases  proi)erty  held 

by  him  as  indemnity  upon  the  statement  of  the  obHgee  that  he  has  re- 
ceived payment  of  the  amount  secured  by  the  bond,  is  released  from  ha- 
biliky  thereon  only  to  the  extent  of  the  value  of  the  property  released, 
which  it  is  incumbent  on  him  to  establish.    Beck,  J.,  dissenting, 

Ajppeal  Jrom  Polk  droidt  Court. 
Monday,  June  20. 


HoTT  Shebmak  sned  out  an  attachment  against  one 
Stamper,  which  was  placed  in  the  hands  of  the  plaintiff  for 
service,  and  he  thereunder  attached  certain  personal  property 
btikmging  to  said  Stamper.     Whereupon  the  latter  and  the 
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defendant  as  his  surety  executed  to  the  sheriff  the  delivery  bond 
upon  which  this  action  was  brought.  It  was  alleged  in  the 
petition  that  Shennan  had  obtained  judgment,  and  that  nei- 
ther Stamper  or  the  defendant  had  delivered  said  property  to 
the  sheriff  as  required  by  the  conditions  of  the  bond,  but  had 
wholly  failed,  although  often  requested  to  do  so,  and  that  the 
sheriff  being  liable  to  produce  said  goods  or  satisfy  said  judg- 
ment, and  the  plaintiff  being  liable  to  account  to  the  sheriff 
for  his  acts  in  the  premises,  and  to  pay  said  bond,  *  *  did 
himself  pay  off  and  satisfy  said  judgment.  *  *  "  The  al- 
legations of  the  petition  were  denied  by  the  defendant,  and 
the  trial  was  to  the  court.  Judgment  for  the  plaintiff,  and  de- 
fendant appeals. 

Ba/nyroft^  C^voen  &  McCcmghan^  for  appellant. 

PhilUpSy  Goode  cfe  Phdllips^  for  appellee. 

Seevees,  J. — I.     The  evidence  warranted  the  Circuit  Court 

in  finding  the  plaiptiff  purchased  the  judgment  of  Sherman, 

and  the  same  was  duly  assis^ned  to  him.     This 

1.    BOITD:    for    -      ,  ,  ,     .        .m  1.11  1  t 

d^vwof  at-  being  so,  the  plaintm,  we  think,  became  thereby 

mayenfoiroe.    ^®^*®^  ^*^  ^^^  *^®  rights  of  Sherman  as  to  the 

enforcement  or  collection  of  the  judgment.     If, 

therefore,  Sherman  could  maintain  and  resort  to  an  action  on 

the  bond  to  enforce  the  collection  of  the  judgment  before  the 

assignment  the  plaintiff  could  do  so  afterward. 

It  is  provided  by  statute  that  "  when  a  bond  *  *  giv- 
en to  any  o£Scer  *  *  is  intended  for  the  security  of  *  * 
particular  individuals  suit  may  be  brought  thereon  in  the 
name  of  the  person  intended  to  be  thus  secured,  •  • " 
Code,  §2552.  This  section  in  substance  was  copied  from 
Eev.  §  2787,  and  is  literally  the  same  as  §  1893  of  the  Code 
of  1851.  The  bond  sued  on  was  given  when  §  3219  of  the 
Rev.  was  in  force.  This  last  section  in  substance  is  the  same 
as  §  1876  of  the  Code  of  1851.  It  will  be  seen  the  statutes 
in  force  now,  when  the  bond  was  given,  and  when  Sheppard  dk 
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Morgan  v.  CoUms^  12  Iowa,  570,  was  decided,  are  in  sub- 
stance the  same,  and  it  was  held  in  that  case,  which  was  a 
sait  on  a  bond  of  the  same  character  as  the  one  sued  on,  that 
such  bond  was  given  for  the  security  of  the  plaintiffs  in 
attachment,  and  they  could  maintain  an  action  thereon.  We 
are  not  disposed  to  depart  from  the  construction  of  the  stat- 
ute adopted  in  the  cited  case.  It  follows,  therefore,  that 
Sherman  could  have  maintained  an  action  on  the  bond,  and 
this  the  plaintiff  may  do  as  the  assignee  of  the  judgment. 

It  is  immaterial  what  constituted  or  was  the  inducing  cause 
that  moved  the  plaintiff  to  purchase  and  procure  an  assign- 
ment of  the  judgment.  He  nevertheless  is  the  owner  thereof 
and  entitled  to  the  rights  of  such.  It  is  possible  that  evi- 
dence tending  to  show  the  purchase  and  assignment  was  in- 
admissible under  the  allegations  of  the  petition,  but  no  ob- 
jections were  made  thereto.  Had  there  been,  no  doubt  if 
deemed  necessary  the  plaintiff  would  have  amended  his  pe- 
tition. 

II.    The  bond  is  of  a  penal  character,  and  at  the  time  it  was 

signed  by  Stamper  and  the  defendant  was  conditioned  as  fol- 

2. — : !  lows:     "The  condition  of  the  above  obliffation 

Inteiiinea-  ^ 

uon  In.  is  Buch  that  the  said  sheriff  did  on  or  about  the 

twenty-first  day  of  November,  1870,  attach  the  furniture  and 

photographic  outfit  of  said  F.  M.  Stamper  to  satisfy  a  claim 

•  •     •     in  favor  of  Hoyt  Sherman.     We  obligate  ourselves 

♦  ♦  to  cause  said  attached  goods  or  their  value  to  be  de- 
livered to  said  sheriff  within  twenty  days  after  the  rendition  of 
any  judgment  in  favor  of  Hoyt  Sherman  on  Ijie  above  claim 
against  said  property. 

Stamper  presented  this  bond  to  the  plaintiff,  and  before  he 
accepted  it  the  plaintiff  in  good  faith,  with  honest  intent 
and  at  the  request  of  Stamper,  for  the  purpose  of  identifying 
the  property  attached,  interlined  therein  immediately  after 
the  name  "Stamper'*  the  following,  "  consisting  of  six  sofa 
chairs,  one  settee,  one  round  table,  one  clock,  one  mirror,  one 
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show  case,  one  piece  of  carpet  containing  forty-nine  yards, 
twenty  large  pictures  and  frames,  and  one  half-size  camera." 

The  defendant  insists  there  was  another  interlineation,  bnt 
as  to  this  there  was  a  conflict  in  the  evidence.  We  therefore 
cannot  find  it  to  be  true. 

When  the  bond  was  thus  interlined  and  delivered  the  at- 
tached property  was  released.  The  interlineation  described 
the  property  in  the  precise  terms  of  the  return  on  the  at- 
tachment. 

The  interlineation  was  made  without  tlie  knowledge  or  con- 
sent of  the  defendant,  and  his  counsel  insist  the  bond  by  rea- 
son thereof  is  void  as  to  him. 

We  are  of  opinion  the  legal  effect  of  the  bond  was  not 
changed  by  the  interlineation.  No  one  obtained  any  advan- 
tage, nor  was  any  one  injured  thereby.  If  it  had  not  been 
made  the  property  could  have  been  readily  identified  by  the 
return  on  the  attachment,  and  this  was  the  property  the 
obligors  bound  themselves  to  return  to  the  sheriff.  When 
described  in  the  bond  as  was  done  by  the  interlineation  its  ef- 
fe3t  may  have  been  to  make  additional  evidence  of  the  prop- 
erty attached.  If  so,  such  Was  not  the  intent  of  either  Stam- 
per or  the  plaintiff,  and  if  such  was  the  intent  it  does  not  fol- 
low the  bond  for  this  reason  was  rendered  void.  Adams  et 
al  V.  Fryey  3  Met.,  103. 

As  the  interlineation  was  not  material,  and  did  not  affect 
the  operation  of  the  bond  or  the  rights  of  the  parties,  and  was 
not  made  with  any  wrong  or  fraudulent  intent,  but  in  good 
faith,  it  should  not  render  the  bond  void.  Such  is  the 
rule  in  this  State,  and  is  believed  to  be  in  accordance  with 
the  weight  of  modem  authority.  Robinson  v.  Phoenix  In- 
surance Co,y  25  Iowa,  430;  Briscoe  v.  Reynolds^  51 N.  0.,  73. 

III.  At  the  time  the  defendant  signed  the  bond  Stamper 
gave  him  a  "  three-spring  wagon "  to  make  good  any  loss 

^ . .  "he  might  sustain  on  the  bond."    The  defendant 

■""**«*•         had  a  conversation  with  Sherman  and  asked  him 
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If  "  those  Stampers  had  settled  this  matter,  and  the  answer 
was,  it  is  all  paid:     I  have  got  my  money." 

Counsel  for  defendant  insist  because  of  the  foregoing  facts 
he  is  wholly  discharged,  although  no  evidence  was  introduced 
tending  to  show  the  value  of  the  wagon,  or  that  the  defend- 
ant in  consequence  of  what  Sherman  said  made  no  efforts  to 
indemnify  himself  from  loss,  or  that  he  could  then  have  ob- 
tained further  indemnity. 

The  question  for  determination  is  whether  the  defendant 
was  wholly  discharged  or  only  to  the  extent  of  the  value  of  the 
property  surrendered.  In  Harris  v.  Brooks^  21  Pick.,  195, 
there  was  evidence  tending  to  show  the  holder  of  the  note 
informed  the  surety  he  would  look  to  the  principal,  and  that 
the  surety  need  not  give  himself  any  further  trouble  about  the 
note,  for  he'  should  not  be  injured. 

The  court  instructed  the  jury  if,  in  consequence  thereof, 
the  surety  omitted  to  take  up  the  note,  and  secure  himself 
out  of  the  property  of  the  principal,  he  was  discharged. 

The  instruction  was  approved,  the  stated  ground  being 
"  that  it  lulls  the  party  into  security  and  prevents  him  from 
obtaining  indemnity,  and  it  would  be  a  fraud  on  the  part  of 
the  holder  after  making  such  assurances  to  call  upon  the 
surety." 

This  case  was  followed  by  Carpenter  v.  Kvng^  9  Met.,  511, 
the  facts  being  substantially  the  same.  To  the  same  effect  is 
Tliomhurgh  v.  Madren,  33  Iowa,  380.  As  sustaining  the 
conclusion  in  the  last  case,  Chambers  v,  Cochran  cfe  JBrock, 
18  Iowa,  187,  is  cited,  in  which  Dillon,  J.,  at  some  length, 
discussed  the  question  before  the  court,  and  from  an  exami- 
nation of  the  authorities,  reaches  llie  conclusion:  "If  the 
creditor  admits  to  the  surety  that  he  is  paid  this  admission  is 
conclusive,  provided  the  surety  acts  upon  it^  and  would  be 
made  to  suffer  by  the  creditors  controverting  the  truth  of  the 
admission,"  and  that  if  the  "  surety  relying  upon  this  con- 
duct, and  these  acts  of  the  plaintiff,  had  relinquished  securi- 
ties, or  failed  to  obtain  security,  or  had  otherwise  been  dam- 
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nilied  it  would  to  the  extent  of  such  damage  have  been  a 
discharge."  This  is  in  accord  with  Brvhaker  v.  Okeson^ 
36  Pa.  St.,  519;  Driskill  v.  Maters,  31  Mo.,  525. 

The  rule,  therefore,  seems  to  be  if  the  surety  has  been  lulled 
into  security  by  the  acts  and  conduct  of  the  creditor,  and  in 
consequence  thereof  fails  to  obtain  indemity  or  make  an'  ef- 
fort to  do  so,  he  is  wholly  discharged,  but  if  he  only  surren- 
ders certain  property  held  by  him  as  collateral  security  to  the 
principal  debtor,  and  has  not  been  otherwise  damaged,  he  is 
discharged  only  to  the  extent  of  the  value  of  the  property 
surrendered.  The  defendant  is  brought  within  the  last  rule 
only. 

As  the  value  of  the  wagon  was  not  shown  it  cannot  be  said 

the  defendant  has  been  damaged  except  nominally.      The 

judgment  should  not  be  reversed  because  such  damages  were 

not  allowed,  if  it  be  conceded  such  was  not  done.    Watsan  v. 

Van  Meter,  43  Iowa,  76. 

Affiemed. 

Beck,  J.,  dissenting, — I  cannot  concur  in  the  foregoing 
opinion  of  the  majority  of  the  court.  I  have  not  the  time 
to  enter  into  an  extended  discussion  of  the  point  upon  which  I 
differ  from  the  other  justices,  and  must  content  myself  with 
a  brief  statement  of  my  conclusions. 

The  opinion  of  the  majority  concedes  that  the  plaintiff 
stands  in  the  shoes  of  Sherman.  I  reach  the  conclusion, 
however,  upon  this  ground,  that,  inasmuch  as  defendant  acted 
upon  the  declaration  of  Sherman  that  the  judgment  had  been 
paid,  in  surrendering  the  spring  wagon,  plaintiff  is  estopped 
to  deny  the  payment  of  the  judgment.  The  doctrine  of  es- 
toppel being  applicable  to  the  case,  we  will  not  inquire  what 
was  the  value  of  the  property  surrendered.  If  of  any  value 
it  supports  the  estoppel. 

The  case  differs  from  cases  wherein  the  creditor  surrenders 
property  held  as  security  for  the  debt  for  which  the  surety  is 
bound.     The  surety  in  such  cases  can  claim  nothing  more 

Vol.  LVI— 32. 
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than  that  the  debt  be  regarded  as  paid  pro  tanto^  to  the  ex- 
tent of  the  value  of  the  security  surrendered.  Id  this  case 
the  estoppel  compels  us  to  regard  the  whole  debt  as  paid — 
that  is,  the  declaration  of  the  creditor  that  it  is  paid  cannot 
be  denied.  In  my  opinion  the  authorities  support  the  con- 
clusion I  have  announced.  See  Carpenter  v.  King^  9  Met., 
511,  and  notes  to  this  case  by  Hare  &  Wallace,  found  in  2 
American  Leading  Oases,  pp.  380,  423,  434,  425,  and  au- 
thorities cited.  The  doctrine  of  estoppel  may  be  invoked  to 
protect  a  surety  in  an  action  at  law,  the  same  as  in  chancery. 
Carpenter  v.  King^  supra;  Leading  Cases  in  Equity,  Hare 
&  Wallace's  notes,  p.  546. 


80  u»  The  Town  op  New  Hampton  v.  Coneoy  et  al. 


1.  Municipal  Corporations:  REOuLATmo  sale  of  wine  and  beer: 
conditions  imposed,  a  city  or  town  incorporated  under  the  general 
law  haa  no  power  to  enact  provisions  in  an  ordinance  intended  to  regu- 
late the  sale  of  wine  and  beer,  making  it  a  condition  of  the  granting  of 
a  license  therefor  that  the  person  to  whom  it  is  issued  shall  not  sell 
liquors  the  sale  of  which  is  prohibited  by  the  laws  of  the  State,  nor  suffer 
or  permit  gambling  on  the  premises  occupied  by  him,  and  imposing 
penalties  for  the  violation  of  such  conditions,  to  be  collected  by  action 
on  the  bond  of  the  licensee.  An  ordinance  so  providing  is  void,  and  no 
action  can  be  maintained  on  the  bond  to  recover  such  penalties.  Beck, 
J.,  dissenting. 

Appeal  from  Chickasaw  District  Covrt. 

Tuesday,  June  21. 

The  plaintiff  is  incorporated  under  the  general  incorpora- 
tion law.  The  town  council  passed  an  ordinance  providing 
that  no  person  should  sell  any  vinous  or  malt  liquors  without 
having  obtained  a  license  from  the  authorities  of  the  town. 
It  was  provided  the  applicant  for  such  license  should  execute 
a  bond  in  the  penal  sum  of  one  thousand  dollars,  conditioned 
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he  would  comply  with  all  the  provisions  of  the  ordinance, 
among  which  was  that  no  gambling  should  be  permitted  on 
the  premises  covered  by  the  license,  nor  should  any  intoxicat- 
ing liquors  other  than  vinous  or  malt  be  sold  thereon.  For 
each  and  every  violation  of  the  provisions  of  the  ordinance 
there  should  be  forfeited  and  paid  to  the  plain tiffj  by  the  per- 
son to  whom  the  license  was  granted,  the  sum  of  one  hundred 
dollars. 

The  defendants  Conroy  &  Dorgan  applied  for  and  there 
was  issued  to  them  a  license  in  accordance  with  the  provi- 
sions  of  the  ordinance.  They  and  the  other  defendants  as 
their  sureties  executed  a  bond  as  provided  therein,  which  was 
conditioned  in  substance  that  said  Conroy  &  Dorgan  would 
not  suffer  or  pertnit  any  gambling,  and  would  not  sell  any 
intoxicating  liquors  except  vinous  and  malt  on  the  premises 
described  in  the  license.  This  action  is  brought  on  said  bond, 
and  the  breaches  alleged  are  that  gambling  was  permitted, 
and  intoxicating  liquors  other  than  vinous  and  malt  were  sold 
on  said  premises.  There  was  a  demurrer  to  the  petition, 
which  was  sustained,  and  plaintiff  appeals. 

Powers  <b  Ken/yon^  for  appellant. 

No  appearance  for  appellee. 

Seevers,  J. — I.  The  sale  of  intoxicating  liquors  other 
than  vinous  and  malt  is  prohibited  by  the  laws  of  the  State. 
1.  MUNICIPAL  Cities  and  towns  incorporated  under  the  general 
regufaung"*'  incorporation  law  have  the  power  "to  regulate, 
and  beer:       license,  and  tax  or  prohibit  beer  and  wine  saloons, 

conditions  ^ 

imposed.  *  *  and  to  regulate  or  prohibit  the  sale 
of  intoxicating  liquors  not  prohibited  by  the  State."  Chap- 
ter 24,  Laws  of  Sixteenth  General  Assembly;  Miller's  Code, 
§463. 

As  we  construe  this  statute,  the  plaintiff  was  prohibited 
from  passing  any  ordinance  regulating  or  prohibiting  the  sale 
of  intoxicating  liquors  other  than  wine  and  beer.      If  in 
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attempting  to  carry  out  powers  clearly  conferred  penalties 
have  been  attached  to  acts  over  which  the  plaintiff  did  not 
have  jurisdiction,  the  ordinance  so  providing  is  void,  and 
cannot  be  enforced. 

Any  ordinance  which  prescribes  needful  rules  and  regula- 
tions in  relation  to  the  sale  of  wine  and  beer  within  their 
limits  may  undoubtedly  be  enacted  by  cities  and  towns.  The 
provision,  whatever  it  may  be,  must  relate  to  the  sale  of  wine 
and  beer.  The  ordinance  in  question,  under  the  pretense  of 
regulating  the  sale  of  wine  and  beer,  provides  penalties  for 
the  sale  of  other  intoxicating  liquors.  How  can  it  be  said 
such  penalties  regulate  or  can  have  any  effect  on  the  sale  of 
wine  and  beer.  The  power  to  prohibit  is  just  as  clearly 
granted  as  that  to  license  or  regulate.  Now,  suppose  an 
ordinance  should  be  passed  prohibiting  the  sale  of  wine  and 
beer,  and  it  also  provided  that  any  one  selling  other  intoxicat- 
ing liquors  should  forfeit  and  pay  one  hundred  dollars  for 
each  violation  of  the  ordinance.  Could  such  an  ordinance  be 
enforced?  We  are  of  the  opinion  it  could  not.  No  distinc- 
tion in  principle  can  be  drawn  between  such  an  ordinance 
and  the  one  in  question.  The  case  of  Hurler  v.  BaugU^  43 
Iowa,  514,  is  distinguishable  because  the  ordinance  in  that 
case  regulated  and  had  reference  to  the  sale  of  wine  and  beer 
only. 

II.  Authority  is  conferred  on  cities  and  towns  to  "  author- 
ize the  destruction  of  all  instruments  and  devices  used  for  the 
purpose  of  gaming."  Code,  §  456.  The  ordinance  provides 
that  any  person  who  obtains  a  license  and  permits  on  the 
premises  described  in  the  license  "  any  gambling  or  gaming  for 
money  "  shall  forfeit  and  pay  the  sum  of  one  hundred  dollars 
for  each  violation  of  the  ordinance.  The  offense  described  in 
the  ordinance  is  a  crime,  and  punishable  as  such  under  the 
laws  of  the  State. 

The  only  power  conferred  on  the  plaintiff  is  to  authorize 
it  to  provide  by  ordinance  that  all  instruments  and  devices 
used  for  the  purpose  of  gaming  should  be  destroyed.     No 
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power  is  conferred  to  punish  any  one  or  prescribe  penalties 
for  permitting  gambling  or  engaging  therein,  and  yet  this  is 
what  the  ordinance  does. 

A  similar  ordinance  under  a  statute  much  like  the  fore- 
going was  held  to  be  void  in  The  City  of  Mount  Pleasant 
V,  Breeze^  11  Iowa,  399.  Nor  is  there  any  distinction  in 
principle  between  the  case  at  bar  and  The  City  of  Chariton 
V.  Barbery  64  lawa,  360.  These  cases  are  distinguishable 
from  Town  of  Bloowfield  v.  Trimble,  64  Iowa,  399,  on  the 
ground  that  in  the  latter  no  express  authority  was  conferred 
on  the  plaintiff  to  punish  any  person  for  drunkenness,  nor 
was  the  same  prohibited.  Therefore,  it  was  held  under  the 
general  powers  conferred  on  cities  and  towns  by  Code,  §  482, 
the  plaintiff  might  declare  drunkenness  an  offense,  and  pun- 
ish any  one  who  violated  the  ordinance.  But  in  the  case  at 
bar  the  power  expressly  conferred  negatives  the  thought  the 
plaintiff  can  punish  by  ordinance  any  person  who  may  permit 
gambling  otherwise  than  prescribed  by  statute.  In  our 
opinion  the  ordinance  is  void,  and  the  demurrer  was  correctly 
sustained. 

Affikmed. 
« 

Beok,  J.,  dissenting, — I.  I  am  unable  to  concur  in  the 
foregoing  opinion.  It  cannot  be  doubted  that  under  the 
statute  authorizing  cities  and  towns  to  license  and  regulate  the 
sale  of  wine  and  beer,  the  munincipal  corporations,  by  ordi- 
nance, may  prescribe  the  places  in  which  such  liquors  may 
be  sold;  may  forbid  sales  thereof  on  certain  days  and  at 
certain  times;  may  prescribe  that  persons  of  bad  character,  or 
given  to  unlawful  practices,  shall  not  have  licenses;  and  may 
impose  upon  persons  licensed  the  duty  of  keeping  orderly 
honses  and  require  them  to  refrain  from  violation  of  law. 

The  plaintiff  in  this  case,  it  seems,  determined  that  those 
who  violated  the  law  by  the  sale  of  spirituous  liquors  and  by 
keeping  gambling  houses  were  not  fit  persons  to  receive  li- 
censes for  the  sale  of  wine  and  beer.     In  order  to  enforce  this 
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very  fit  and  proper  regulation,  it  required  the  licensees  to  ex- 
ecute bonds — conditioned  that  they  would  not  sell  spirituous 
liquors,  nor  permit  gambling.  These  bonds  were  required 
as  means  for  the  proper  regulation  of  wine  and  beer  saloons. 

II.  The  opinion  of  the  majority  of  the  court  holds  that 
the  ordinance,  in  providing  for  the  bond,  prohibits  or  regu- 
lates the  sale  of  spirituous  liquors,  and  the  keeping  of  gam- 
bling houses,  and  prescribes  a  punishment  therefor.  This 
is  the  error  of  the  opinion.  I  am  at  a  loss  to  understand  how 
it  can  be  held  that  the  ordinance  forbids  or  regulates  the  sale 
of  spirituous  liquors  and  the  keeping  of  gambling  houses.  It 
simply  provides  in  effect  that  those  who  violate  the  State  law 
by  so  doing  shall  not  be  licensed  to  sell  wine  and  beer.  This 
is  a  regulation  of  the  sale  of  wine  and  beer,  and  not  a  regula- 
tion of  the  sale  of  other  liquors.  This  proposition  to  my 
mind  is  plain.  To  secure  the  enforcement  of  the  ordinance, 
and  as  a  means  of  regulating  licensed  saloons  so  that  only 
•such  persons  as  are  deemed  fit  may  sell  beer  and  wine,  the  bond 
is  required.  If  its  conditions  are  forfeited,  the  penalty  may 
be  recovered.  The  recovery  of  the  penalty  is  not  a  punish- 
ment for  the  violation  of  the  State  law,  but  is  based  upon  a 
contract  whereby  the  obligor  bound  himself  to  obey  and  ob- 
serve the  regulations  prescribed  by  the  city  for  wine  and  beer 
saloons. 

III.  If  it  be  conceded  that  the  provisions  of  the  ordinance 
prescribing  a  penalty  for  its  violation,  by  the  sale  of  spiritu- 
ous liquors  and  by  permitting  gambling,  is  to  be  regarded  as 
fixing  a  punishment  for  an  offense  under  the  laws  of  the 
State,  and  is  therefore  void,  it  does  not  follow  that  this  action 
cannot  be  maintained.  It  is  not  brought  to  recover  the  pen- 
alty prescribed  by  the  ordinance,  but  is  prosecuted  upon  the 
bond.  If  the  ordinance  be  valid  in  its  other  provisions  relat- 
ing to  the  bonds  required  of  licensees,  it  will  be  sustained  and 
enforced  so  far  as  it  is  valid.  It  is  a  familiar  rule  that  an  or- 
dinance partly  valid  and  partly  void  will  be  sustained  as  to  all 
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its  valid  proviBions;  its  invalid  provisions  only  will  not  be 
enforced. 

But  in  my  opinion  the  penalty  of  $100,  prescribed  in  an 
ordinance  for  its  violation,  is  not  to  be  regarded  as  a  punish- 
ment for  violations  of  the  law  of  the  State  forbidding  the  sale 
of  spirituous  liquors  and  the  keeping  of  gambling  houses. 
The  ordinance  provides  for  the  punishment  of  selling  spiritu- 
ous liquors  and  permitting  gambling  in  wine  and  ieer  sa- 
loons. The  acts  forbidden  by  the  ordinance  are  not  offenses 
under  the  laws  of  the  State.  Under  the  ordinance  the  offense 
consists  in  doing  the  forbidden  acts  in  a  wine  and  beer  sa- 
loon. No  such  element  of  the  offenses  of  selling  spirituous 
liquors  and  permitting  gambling  is  recognized  in  the  statutes 
of  the  State.  The  ordinance,  therefore,  does  not  provide  for 
the  punishment  of  an  offense  known  to  the  laws  of  the  State. 

The  views  I  have  expressed  upon  this  point  are  based  upon 
the  facts  as  stated  in  the  majority  opinion,  which,  I  think, 
hardly  presents  the  case  made  by  the  record  before  us.  The 
town  ordinance  provides  that  recovery  may  be  had  upon  the 
bond  executed  by  the  licensee  for  the  penalty,  $100,  pre- 
scribed for  the  sale  of  spirituous  liquors  by  him.  It  there- 
fore clearly  appears  that  the  ordinance  provides  for  the  re- 
covery, not  of  a  line  fixed  as  a  punishment  for  the  violation 
of  the  ordinance,  but  for  the  penalty  of  the  bond.  The  dis- 
tinctions between  a  fine  and  a  penalty  provided  for  by  a  con- 
tract are  obvious. 

IV.  The  doctrines  of  the  foregoing  opinion,  in  my  jiidg- 
ment,  will  lead  to  mischievous  results.  They  take  from  the 
cities  and  towns  the  most  eflScient  means  of  regulating  wine 
and  beer  saloons.  They  reach  further.  Under  them  a  bond 
executed  by  a  munincipal  oflScer,  in  pursuance  of  a  city  ordi- 
nance, for  the  safe  keeping  of  and  accounting  for  money  of 
the  city,  cannot  be  enforced  if  such  officer  should  embezzle 
the  city's  funds,  for  the  reason  that  he  would  be  guilty  of  a 
crime  under  the  laws  of  the  State,  and  the  recovery  of  the 
penalty  of  the  bond  would  be  a  punishment  of  such  crime. 
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I  have  not  time  to  more  than  present  the  grounds  of  my 
objections  to  the  foregoing  opinion.  I  cannot  now  support 
my  position  by  arguments.  It  is  my  opinion  that  the  judg- 
ment of  the  District  Court  ought  to  be  reversed. 


SiGLEJR   V.  HjDY  ET  AL. 


1.  Praotioe:  pleading:  counter  claim.  In  an  action  on  a  promissory 
note  a  defendant  may  by  counter  claim  attack  the  validity  of  the  note 
and  ask  an  affirmative  judgment  in  his  favor,  and  such  counter  daim 
will  not  be  rendered  inadmissible  by  the  fact  that  it  is  in  the  nature  of  a 
petition  in  replevin,  and  prays  possession  of  the  note,  such  relief  being 
equivalent  to  its  cancellation. 

2. :  counterclaim:  dismissal  op  action.    The  dismissal  of  an 

action  on  a  promissory  note  without  prejudice  by  the  plaintiff  will  not 
entitle  him  to  a  dismissal  of  a  counter  tlaim  asking  a  cancellation  of 
the  note. 

Appeal  from  Decatur  Circuit  CovH. 

Tuesday,  June  21. 

This  action  was  brought  to  recover  upon  a  promissory  note 
executed  by  the  defendants,  Solomon  Hidy  and  D.  K.  Max- 
well, to  the  Farmers'  Manufacturing  Co.,  and  indorsed  to  the 
plaintiff.  The  defendants  for  answer  averred  that  the  note 
was  obtained  by  fraud,  that  it  was  without  consideration,  and 
that  it  had  been  altered  in  a  material  respect  by  an  erasure. 
The  plaintiff  for  reply  denied  the  averments  of  the  answer. 

The  defendants  filed  what  they  call  a  counter  claim  setting 
up  substantially  the  same  facts  averred  in  their  answer,  and 
averring  also  that  they  are  entitled  to  the  possession  of  the 
note  and  that  the  same  is  wrongfully  detained  by  the  plain- 
tiff. They  also  aver  that  the  value  of  the  note  is  $200,  and 
that  the  alleged  cause  of  detention  is  that  the  plaintiff  claims 
to  own  the  note,  and  they  aver  that  they  have  been  damaged 
by  reason  of  the  wrongful  detention  in  the  sum  of  $50.    They 
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pray  for  judgment  for  possession  of  the  note,  and  in  case  it 
cannot  be  found  that  they  have  judgment  for  $500  and  costs. 
Afterwards  the  plaintiff  dismissed  his  action  without  pre- 
judice and  made  an  oral  motion  that  the  counter  claim  be 
dismissed,  which  motion  the  court  sustained,  to  which  the  de- 
fendants excepted.  From  the  order  dismissing  the  counter 
claim  the  defendants  ttppeaL 

StuaH  Brothers^  for  appellants. 

WilUon  Brothers  <&  Mitchelly  and  Nov/rse^  Kauffman  <& 
Jacksofij  for  appellee. 

Adams,  Ch.  J. — ^The  appellee  insists  that  the  counter  claim 
was  properly  dismissed  because  it  was  in  the  nature  of  an  ac- 
1.  PRACTicB :  ^^^^  ^^  replevin  to  recover  possession  of  the  note, 
coim«r*^ *  *^^  that  conceding  the  averments  of  the  counter 
*^^*^°^  claim  to  be  true,  the  appellants  were  entitled  only 

to  a  cancellation  of  the  note,  and  certainly  not  to  possession 
until  a  judgment  of  cancellation  had  been  rendered. 

As  the  appellants  in  their  counter  claim  set  up  that  the 
note  has  been  altered,  and  as  it  would  be  the  right  of  the  ap- 
pellee to  produce  the  note  in  evidence  for  the  purpose  of 
showing,  if  such  was  the  fact,  that  it  did  not  appear  to  have 
been  altered,  we  are  inclined  to  think  that  it  was  the  right  of 
the  appellee  to  hold  the  note  as  his  evidence  until  judgment 
had  been  rendered. 

But  this  question  does  not  arise.  The  appellants  did  not 
demand  the  immediate  delivery  to  them  of  the  note.  They 
did  not  indeed  put  themselves  in  position  to  demand  it.  They 
certainly  could  not  obtain  a  writ  of  replevin  or  order  for  the 
immediate  delivery  to  them  of  the  note  without  filing  a  bond, 
and  no  bond  was  filed.  The  counter  claim,  then,  contemplated 
that  the  note  was  to  remain  in  the  hands  of  the  appellee  until 
the  rendition  of  the  judgment. 

That  the  appellants  were  entitled  to  a  judgment  of  cancel- 
lation if  sought  in  the  proper  way,  and  if  the  facts  averred 
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are  true,  could  not,  we  think,  be  denied.  Now  while  the  ap- 
pellants do  not  pray  for  cancellation,  but  for  possession,  we 
cannot  think  that  the  judgment  they  pray  for  would  in  any 
way  impair  the  appellee's  rights  if  the  note  ought  to  be  can- 
celed. A  judgment  for  possession  might,  we  think,  be  re- 
garded only  as  a  more  effective  mode  of  reaching  the  same 
result  which  would  be  reached  by  cancellation. 

We  have,  then,  the  question  whether  in  a  counter  claim  the 
appellants  may  attack  the  validity  of  the  note  and  ask  for  an 
affirmative  judgment  in  their  ftivor  of  such  character  as  shall 
protect  them  hereafter  against  any  action  upon  the  note.  In 
our  opinion  they  can. 

A  counter  claim  may  be  set  up  where  the  defendants  have 
a  cause  of  action  connected  with  the  subject  of  the  action. 
Code,  §  2659,  subdivision  2.  In  Revere  Insurance  Co.  v. 
Chamberlm,  post^  508,  the  subject  of  an.  action  was  held  to 
be  the  thing  or  subje3t  matter  to  which  the  litigation  per- 
tains. In  this  case  then  the  subject  of  the  action  was  the 
noto.  The  appellants'  counter  claim  is  certainly  connected 
wich  it,  being  set  up  for  the  purposb  of  obtaining  possession 
of  the  note. 

But  it  is  said  by  the  appellee  that  the  counter  claim  is  in 
the  nature  of  replevin;  that  under  the  Code,  section  3226, 
there  cannot  in  an  action  of  replevin  be  a  counter  claim;  that 
as  the  provision  must  have  been  based  upon  the  supposed  in- 
consistency of  allowing  the  defendant  to  demand  by  counter 
claim  a  money  judgment  against  the  plaintiff,  who  was  de- 
manding nothing  but  the  possession  of  property,  so  there 
would  "be  the  same  inconsistency  where  the  plaintiff  demands 
a  money  judgment  to  allow  the  defendant  by  way  of  counter 
claim  to  demand  the  possession  of  property. 

To  this  we  think  it  may  be  said  that  section  2659,  above 
cited,  appears  to  be  broad  enough  to  allow  this  counter  claim, 
and  it  is  not  expressly  excluded  by  any  provision.  Nor  do 
we  think  that  it  can  be  excluded  merely  upon  principle,  for, 
while  the  counter  claim  is  upon  its  face  in  the  nature  of  a 
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possessory  action,  it  differs  from  ordinary  possessory  actions. 
"WTiere  the  possession  of  a  note  is  sought  by  the  maker  it  is 
not  because  he  claims  to  be  entitled  to  it  as  property  so  far 
as  his  relation  to  it  is  concerned,  but  because  he  is  entitled  to 
be  protected  against  it  as  evidence  of  a  claim.  Possibly  in 
Buch  case  the  maker  should  be  allowed  to  seek  only  the  can- 
cellation of  the  note,  but  in  Savery  v.  Says,  20  Iowa,  25,  it 
was  held  that  the  maker  of  a  note  may  maintain  replevin 
where  he  is  entitled  to  cancellation.  But  because  he  may 
bring  a  possessory  action,  it  must  not  be  forgotten  that  it  is 
only  for  the  purpose  of  reaching  the  same  result  that  would 
be  reached  by  cancellation.  It  appears  to  us,  therefore,  that 
the  counter  claim  was  allowable. 

The  appellee  insists,  however,  that  if  such  counter  claim 
was  allowable  when  filed  the  court  did  not  err  in  dismissing 

2 ^^^^^    it  when  the  action  was  dismissed.    The  appellee's 

msmissS  of     argunaent  is  that  if  the  counter  claim  is  allowed 
action.  j^^^  j|.  ^ould  be  to  his  prejudice,  and  that  he  dis- 

missed his  action  without  prejudice,  as  he  had  a  right  to  do. 
It  was  doubtless  his  right  to  dismiss  without  being  preju- 
diced by  the  dismissal.  We  think  his  right  did  not  extend 
further.  In  the  trial  of  the  issues  tendered  by  the  counter 
claim  he  would  lack  no  advantages  which  he  would  have  en- 
joyed with  his  action  pending. 

In  dismissing  the  counter  claim  we  think  that  the  court 

erred. 

Keyersed. 
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Revere  Fibe  Insurance  Company  v.  Chamberlin  et  al. 

1.  Fraotioe :  pleading  :  counter  claim.    In  an  action  in  equity  for  the 

cancellation  of  a  policy  of  insurance  issued  by  the  plaintiff,  it  was  held 
that  the  defendant  might  by  way  of  counter  claim  set  up  a  cause  of 
action  on  the  policy  for  loss  of  the  property  insured,  such  cause  of  action 
'  being  **  connected  with  the  sulo'ect  of  the  action,"  within  the  meaning 
of  section  2659  of  the  Code. 

2.  Pleading:  sufficiency  of  allegation.    In  a  pleading  claiming  to 

recover  on  a  policy  of  insurance,  a  statement  of  the  amount  of  the  policy 
and  that  such  amount  is  due  thereon  is  a  sufficient  averment  of  the 
amount  of  the  loss,  in  the  absence  of  objection  thereto  before  trial. 

Appeal  from  Dea  Moines  District  Court. 
Tuesday,  June  21. 

Action  to  cancel  a  policy  of  insurance.  The  policy  was 
issued  to  the  defendant  Chamberlin  by  the  plaintiff's  agent 
George  A.  Duncan,  covering  a  stock  of  goods  which  was 
destroyed  by  fire.  The  plaintiff  avers  that  the  policy  wae 
wrongfully  and  fraudulently  issued;  that  the  loss  had  already 
occurred,  as  the 'defendant  and  Duncan  well  knew,  and  that 
the  policy  was  not  issued  in  pursuance  of  a  previous  agree- 
ment by  parol. 

The  defendant  concedes  that  the  policy  was  issued  after  the 
loss,  but  denies  that  it  was  not  issued  in  pursuance  of  a  pre- 
vious agreement  by  parol,  and  sets  up  such  agreement. .  Bj 
way  of  counter  claim  he  asks  judgment  for  the  amount  of  the 
policy.  The  court  refused  to  cancel  the  policy,  And  ren- 
dered judgment  for  defendant  for  the  amount  of  his  proven 
loss.     The  plaintiff  appeals. 

Hedge  &  BVythe^  for  appellant. 

J.  cfe  S.  K.  Tracy y  for  appellee. 

Adams,  Ch.  J. — That  insurance  may  be  effected  by  parol  is 
well  settled.    See  The  City  of  Davenport  v.  Peoria  JT.  <&  JF. 
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Ifiswrance  Company,  17  Iowa,  276,  and  cases  cited.  That 
insurance  may  not  be  thus  effected  the  appellant  does  not 
seriously  contend,  but  it  insists  that  according  to  the  prepon- 
derance of  the  evidence  no  parol  agreement  for  insurance  was 
made. 

It  appears  from  the  evidence  that  Chamberlin  had  been 
previously  insured  in  the  Commercial  Insurance  Company  of 
St.  Louis,  which  was  represented  by  Duncan.  This  company 
became  insolvent,  and  Duncan  agreed  with  Chamberlin  to 
take  up  the  Commercial  policy  and  give  him  a  policy  in  some 
other  company.  Whether  the  plaintiflF  company  was  agreed 
upon  as  the  company  in  which  the  new  policy  was  to  be 
issued,  is  the  question  in  dispute.  For  the  purpose  of  prov- 
ing that  that  company  was  agreed  upon,  Chamberlin  was 
examined  as  a  witness  in  his  own  behalf.  His  testimony  was 
in  these  words:  "On  Saturday,  June  16,  1877,  about  ten 
A.  M.,  I  met  George  Duncan  on  Phillip's  comer,  who  told  me 
that  the  Commercial  Insurance  Company,  in  which  I  had  a 
$4,700  policy,  was  busted,  and  wanted  to  write  me  in  another 
company.  I  asked  him  what  good  companies  he  had,  and  he 
gave  me  the  names  of  some  half  a  dozen,  among  them  the 
Eevere,  of  Boston.  I  asked  him  how  the  Eevere  stood.  He 
replied,  'first  rate,'  and  I  said  that  Boston  looked  after  her 
public  institutions  more  closely  than  most  cities;  to  put  my 
risk  in  that  company,  and  to  make  a  memorandum  of  it  so 
that  I  might  know  it  was  insured  from  twelve  noon  that  day, 
saying,  'that  is  the  understanding  isn't  it?'  He  said,  'yes, 
you  are  insured  for  $4,700  in  the  Revere  from  noon  to-day,' 
and  took  out  his  book  and  made  a  note  of  it."  Afterward  the 
book  was  introduced,  showing  the  note  or  memorandum  to  be 
in  these  words:  "June  16,  1877,  put  E.  Chamberlin  $4,700 
from  Commercial  in  Eevere  Ins.  Co.  1  year  at  |  from  to-day." 
This  memorandum  Chamberlin  testified  showed  substantially 
the  agreement.  Duncan  being  examined  in  Chamberlin's 
behalf,  testified  to  substantially  the  same  facts.  If  these  wit- 
nesses are  to  be  believed,  the  agreement  for  insurance  in  the 
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plaintiff  company   was   clearly  proved.     But  the  plaintiff 
insists  that  they  are  not  to  be  believed. 

As  impairing  the  credibility  of  Chamberlin,  very  little,  if 
anything,  is  shown.  But  it  is  shown  that  Duncan,  after  his 
interview  with  Chamberlin,  directed  his  clerk  to  make  an 
entry  of  the  insurance  as  taken  in  the  German  American 
Insurance  Company,  of  Freeport.  Such  entry  was  made,  and 
no  change  thereof  was  made  until  after  the  fire.  It  is  also 
shown  that  while  the  fire  was  in  progress  Duncan  stated  that 
Chamberlin's  insurance  was  in  the  German  American  Insur- 
ance Company.  This  evidence  tended  to  show  that  whatever 
may  have  been  said  to  Chamberlin,  Duncan  determined  to 
issue  to  him  a  policy  in  that  company  instead  of  the  Eevere, 
and  that  the  entry  was  made  in  pursuance  of  that  determina- 
tion, and  not  by  mistake,  as  he  claims.  The  clerk  testifies 
that  when  he  was  directed  to  change  the  entry  so  as  to  show 
the  insuiance  in  the  Revere,  Duncan  said  that  he  was  afraid 
that^Mr.  Chamberlin  would  kick,  that  Chamberlin  had  agreed 
upon  the  Eevere,  and  that  he  could  not  explain  it  to  him  as 
he  could  have  done  if  it  had  not  been  for  the  fire.  But  how- 
ever little  weight  we  might  be  disposed  to  give  to  Duncan's 
testimony  in  view  of  his  proven  statements  and  conduct,  we 
are  not  able  to  say  that  Chamberlin's  testimony  is  overcome. 
There  is  no  direct  evidence  whatever  that  what  occurred 
between  him  and  Duncan. was  not  substantially  as  he  testified. 
If  that  is  so,  then  the  contract  of  insurance  was  complete,  and 
it  was  not  within  the  power  of  Duncan  to  annul  it  by  any 
change  of  mind  upon  his  part,  or  any  entries  which  he  might 
make.  "We  conclude,  then,  the  agreement  relied  upon  was 
valid,  and  that  the  policy  issued  in  pursuance  of  it  must  be 
sustained. 

The  plaintiff  insists  that,  even  if  this  is  so,  the  court  erred 
in  rendering  judgment  for  damages  on  defendant's  counter 
1.  PRAcncB :  claim.  He  insists  that  such  a  counter  claim  does 
counterclaim,  not  lie  bccause  the  plaintiff's  action  is  in  equity, 
and  the  defendant's  cause  of  action,  if  he  has  any,  is  at  law, 
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and  further,  because  the  plaintiff  does  not  claim  a  recovery 
of  the  defendant,  and  there  can  be  no  counter  claim  unless 
there  is  a  claim.  The  determination  of  the  question  presented 
must  depend  upon  the  construction  which  should  be  given  to 
the  statute  under  which  the  counter  claim  was  pleaded.  Under 
section  2659  of  the  Code,  sub.  2,  a  defendant  may  set  up  a 
counter  claim  whon  he  has  a  cause  of  action  "  arising  out  of 
the  contracts  or  transactions  set  forth  in  the  petition,  or  con- 
nected with  the  subject  of  the  action." 

In  the  case  at  bar  the  transaction  set  forth  in  the  petition 
was  the  wrongful  and  fraudulent  issuance  of  the  policy. 
Now,  there  may  be  some  doubt  whether  the  defendant  can  be 
said  to  have  a  cause  of  action  arising  out  of  the  transaction 
set  forth  in  the  petition.  But  it  is  suflScient  if  he  had  a  cause 
of  action  connected  vrith  the  subject  of  the  action  as  set  forth 
in  the  petition.  The  subject  of  an  action  is  to  be  distin- 
guished from  a  cause  of  action.  The  subject  of  an  action  is 
the  thing  or  subject-matter  to  which  the  litigation  pertains. 
In  Bliss  on  Code  Pleading,  Sec.  126,  the  author  defines  it  as 
"  the  matter  or  thing  differing  both  from  the  wrong  an4  the 
relief,  in  respect  to  which  the  controversy  has  arisen."  In 
the  case  at  bar  the  subject  of  the  action  very  clearly  was  the 
policy  which  had  been  issued,  and  just  as  clearly  the  defend- 
ant's cause  of  action  was  connected  with  it,  being  based  upon 
the  loss  against  which  the  policy  purported  to  provide  indem- 
nity. 

In  Indiana  the  statute  in  regard  to  counter  claims  is 
scarcely  as  broad  as  ours,  yet  a  counter  claim  was  upheld  in  a 
case  substantially  like  the  case  at  bar.  Woodruff  v.  Gamer, 
27  Ind.,  4.  That  was  an  action  in  equity  brought  to  cancel 
a  deed  as  having  been  obtained  by  fraud.  The  defendant 
denied  the  fraud,  and  asked  by  way  of  counter  claim  for  judg- 
ment for  possession.  It  was  held  that  the  right  to  set  up 
such  counter  claim  could  be  sustained  upon  the  ground  that 
the  deed  constituted  a  link  connecting  the  two  causes  of 
action.     In  our  opinion,  then,  the  defendant  in  the  case  dt 
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bar  had  a  right  to  set  np  his  claim  upon  the  policy  by  way 
of  counter  claim. 

But  the  plaintiff  contends  that  the  counter,  claim  as  pleaded 
is  insuflScient.  The  objection  urged  to  it  is  that  it  does  not 
2.  PLEADING :  state  the  amount  of  the  defendant's  loss.     The 

suflaclency  of-  /.i.  /.t  i..  ii 

auegaiiou.  lact  01  the  issuanoe  of  the  policy  is  averred,  the 
amount  of  the  policy,  and  the  destruction  of  the  goods.  Then 
follows  an  averment  that  the  amount  stated  in  the  policy,  with 
six  per  cent  interest,  is  due  to  the  defendant  from  the  plain- 
tiff. Upon  these  averments  the  parties  went  to  trial.  The 
evidence  showed  that  the  amount  of  the  defendant's  loss  was 
adjusted  and  agreed  upon.  The  judgment  rendered  is  based 
upon  that  evidence.  We  do  not  think  it  can  be  reversed  for 
insufficiency  of  the  defendant's  pleading.    • 

Affibmed. 
bitpplemental  opinion. 

The  plaintiff  in  a  petition  for  a  rehearing  claims  that  the 
judgment  in  any  event  is  too  large.  In  our  opinion  we 
assumed  that  the  judgment  was  based  upon  the  adjustment 
agreed  upon  by  the  plaintiff's  adjuster,  in  connection  with  the 
adjusters  of  other  companies  which  had  issued  policies  upon 
th^  same  property.  Upon  a  re-examination  of  the  case  we 
discover  that  the  amount  thus  agreed  upon,  ipnot  equal  to  the 
amount  of  the  several  policies.  But  it  is  not  necessary  to 
conclude  that  the  judgment  was  based  upon  such  adjustment. 
There  was  competent,  and  we  think  sufficient,  evidence,  aside 
from  such  adjustment,  that  the  defendant's  loss  was  greater 
than  the  amount  of  the  several  policies.  It  is  true  it  appears 
that  the  defendant  agreed  to  the  adjustment,  but  then  it  also 
appears  that  he  did  so  only  upon  the  understanding  that  all 
the  policies,  including  the  one  in  suit,  were  to  be  settled.  As 
the  plaintiff  afterward  refused  to  settle,  we  think  that  the 
defendant  was  not  bound  by  his  agreement. 

Other  points  are  made  in  the  petition  for  a  rehearing  which 
we  have  carefully  examined,  and  we  have  to  say  that  we  think 
that  the  petition  must  be  overruled. 
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Flannigan  V.  Althousb,  Wheeleb  &  Co.  ET  AL. 

1.  Evidence:  yalub  of  fropbrtt  sold  on  exeoution:  appraise- 

ment. The  appraisement  of  proparty  sold  under  execution  is  not  com- 
petent evidence  to  prove  its  value,  in  an  action  by  one  claiming  to  be  the 
owner  of  the  property  to  recover  its  value. 

2.  :  officer's  RETURN  ON  EXECUTION.    The  rctum  of  an  officer  on 

an  execution  constitutes  the  best  evidence  of  what  property  was  levied 
on  thereunder. 

8.  Instruction:  hortoaoe:  fraud.  An  instruction  relating  to  the 
fraudulent  transfer  and  mortgage  of  personalty  considered  and  held 
erroneous  under  the  evidence. 

Appeal  from  Howard  Circuit  Cowrt, 

Monday,  June  21. 

The  plaintiff  is  the  holder  of  a  chattel  mortgage  executed 
upon  certain  personal  property  bj  one  John  Murray.  The 
defendants  Althouse,  Wheeler  ife  Co.  are  judgment  creditors 
of  one  Davis  &  Thomas.  As  such  they  caused  an  execution 
to  be  issued  and  levied  upon  the  inortgaged  property,  claim- 
ing that  the  same  was  the  property  of  their  judgment  debtors 
Davis  &  Thomas,  and  that  if  they  ever  sold  it  to  Murray,  the 
plaintiff's  mortgagor,*  the  sale  was  fraudulent  and  void. 

The  plaintiff  served  upon  the  officer  who  levied  the  execu- 
tion notice  of  his  claim,  and  thereupon  the  defendants  execu- 
ted and  delivered  to  him  an  indemnifying  bond,  and  he  pro- 
ceeded and  sold  the  property.  This  action  is  brought  to  re- 
cover the  damages  which  the  plaintiff  alleges  that  he  sus- 
tained by  the  sale.  There  was  a  trial  by  jury  and  a  verdict 
and  judgment  were  rendered  for  the  plaintiff.  The  defend- 
ants appeal. 

H,  T.  Reed  and  0.  M.  BrooTcs^  for  appellants. 

n.  C.  McCartney^  for  appellee. 

Vol.  LVI— 33. 
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Adams,  Ch.  J. — I.     To  prove  the  value  of  the  property 

sold   the  plaintiff  offered  in  evidence  the  appraisement  at- 

1.  evidence:  tached  to  the  sheriff's  execution.     The  defend- 

ertysoicTon     ants  objected  to  the  appraisement  as  incompetent 

execution :  **  .  ,    ,  f  -,    ,     i         ^ 

appraisement  and  immaterial,  but  the  court  overruled  the  ob- 
jectiouj  and  the  appraisement  was  read  in  evidence. 

In  our  opinion  it  was  not  proper  to  prove  the  value  of  the 
property  in  this  way.  The  appraisement,  it  is  true,  is  pro- 
vided for  by  law,  but  not  for  such  a  purpose.  We  think  that 
the  value  should  have  been  proven  by  witnesses  introduced 
upon  the  stand  who  should  first  show  themselves  competent 
to  testify  upon  such  a  subject,  and  even  then  it  would  have 
been  the  right  of  the  defendants  to  test  their  judgment  by  a 
proper  cross-examination. 

It  is  claimed  by  the  plaintiff  that  there  was  other  compe- 
tent and  undisputed  evidence  showing  that  the  value  of  the 
property  was  not  less  than  the  amount  of  the  verdict,  but  we 
fail  to  discover  such  evidence. 

II.  The  appraisement  introduced  in  evidence  included 
certain  sheep  vahied  at  $45.     The  return  upon  the  execution 

2. :  offl-   did  not  show  that  any  sheep  were  levied  upon  or 

on  execution,  sold.  To  prove,  however,  that  the  oflScer  took 
sheep  from  Murray's  farm,  he  was  examined  upon  the  stand 
and  was  asked,  "How  many  sheep  did  you  take  from  his 
farm?"  The  defendants  objected  to  the  testimony  as  not  the 
best  evidence.  The  court  overruled  the  objection,  and  the 
witness  answered,  "  I  think  there  were  thirty.  Four  were 
afterwards  left  at  Searle's.  I  don't  know  whether  they  were 
ever  returned  to  Murray  or  not." 

The  defendants  were  liable  for  only  such  property  as  was 
seized  by  the  officer  by  virtue  of  his  execution.  Now  section 
3043  of  the  Code  provides  that  where  an  (execution  is  levied 
<*an  exact  description  of  the  property  at  length,  with  the  date 
of  the  levy,  shall  be  indorsed  upon  or  appended  to  the  execu- 
tion."   This  indorsement,  constituting  the  officer's  return,  be- 
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comes  the  evidence  as  to  what  property  is  covered  by  the 
levy.  Herman  on  Executions,  section  236;  Le  Barron  v. 
TayloTy  53  Iowa,  637.  The  defendants'  objection  to  the  offi- 
cer's testimony  we  think  was  well  taken,  and  should  have 
been  sustained. 

III.  The  court  gave  an  instruction  in  these  words:  "It  is 
incumbent  upon  the  plaintiff  to  show  by  a  preponderance  of 
8.  iNSTBuc-     evidence  that  John  Murray  owned  the  property 

TiON :  mort-  t  -i     i  i  t 

gage :  iraud.  mortgaged,  and  that  the  mortgage  was  executed 
by  John  Murray  to  him,  and  it  is  incumbent  upon  the  de- 
fendants to  establish  the  fraudulent  combination  to  defraud 
creditors.  K  fraud  is  established  between  Davis  &  Thomas 
and  Murray,  then  the  plaintiff  must  show  that  he  took  the 
mortgage  without  notice  of  the  fraud.''  The  defendants 
claim  that  the  last  part  of  the  instruction  is  erroneous,  be- 
cause it  carries  a  plain  implication  that  if  the  plaintiff  took 
his  mortga^  without  notice  of  the  fraud  he  would  hold  the 
property  as  against  the  creditors  of  Davis  &  Thomas,  even 
though  the  property  belonged  to  them  and  had  been  fraudu- 
lently transferred  to  Murray. 

The  defendants  averred  in  their  answer  that  the  mortgage 
was  without  consideration,  and  the  evidence  tended  strongly 
to  show  that  the  consideration  was  not  such  as  would  consti- 
tute the  plaintiff  a  bona  fide  purchaser  for  value  in  such  sense 
as  to  give  him  a  superior  equity  as  against  the  defendants. 
If  he  took  the  mortgage  to  secure  an  antecedent  debt  and 
gave  no  extension,  as  the  jury,  we  think,  might  have  found, 
then  it  was  sufficient  for  defendants  to  merely  establish  the 
fraud.  Hyan  v.  CheWy  13  Iowa,  589.  As  the  instruction 
tended  to  preclude  the  jury  from  this  consideration  it  appears 

to  us  that  it  cannot  be  approved. 

Eevebsed. 
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Fayette  Coitnty  v^  Bremeb  County. 

1.  Besidenoe:  change  of:  insane  pauper.  An  insane  and  helpless 
pauper,  who  was  removed  from  the  county  cf  her  residence  to  another 
county  that  she  might  be  continued  in  charge  of  the  persons  who  had 
previously  cared  for  her,  and  who  was  supported  by  the  former  county 
for  a  year  after  her  removal,  it  was  held  did  not  acquire  a  settlement  in 
the  county  to  which  she  was  taken,  nor  lose  her  residence  in  the  former 
county. 

Appeal  from  Floyd  Circxdt  Court. 

Tuesday,  June  21. 

Plaintifp  brought  this  action  to  recover  for  money  ex- 
pended in  the  support  of  a  pauper  alleged  to  have  a  settle- 
ment in  Bremer  coimty.  The  case  was  tried  to  the  court 
without  a  jury  and  a  judgment  was  rendered  fof  defendant. 
Plaintiff  appeals.     The  facts  of  the  case  appear  in  the  opinion. 

Ainsworth  c6  Hohaon^  for  appellant. 

Oihson  &  DoAJOBon^  for  appellee. 

Beck,  J. — I.  The  petition  alleges  that  one  Lucy  Mix,  a 
resident  of  Bremer  county,  was  a  pauper  and  provided  for  as 
1.KE8IDENCE:  such ;  that  the  township  trustees  with  the  know- 
sane  pauper?"  ledge  of  the  board  of  supervisors  caused  her  to 
be  removed  to  Fayette  county,  where  she  was  supported  for 
more  than  a  year  by  Bremer  county,  all  of  which  was  fraudu- 
lently concealed  from  plaintiff;  that  the  defendant  was  noti- 
fied that  application  for  her  support  had  been  made  to  plain- 
tiff, and  the  pauper  was  warned  by  plaintiff  as  provided  by 
law  to  depart  from  Fayette  county,  and  that  in  order  to  pre- 
vent her  from  suffering  the  plaintiff  had  provided  for  her 
support,  the  cost  whereof  this  action  is  prosecuted  to  recover. 
The  answer  admits  that  Lucy  Mix  had  been  supported  as 
a  pauper  for  four  or  five  years  before  she  was  taken  to  Fayette 
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county  and  for  more  than  a  year  afterwards.     Other  allega- 
tions of  the  petition  are  denied. 

The  Circuit  Court  found  the  following  facts,  viz:  "Lucy 
Mix  is  a  pauper,  and  for  four  or  five  years  prior  to  the  year 
1876  was  a  resident  of  Bremer  county,  and  a  charge  upon 
that  county.  She  lived  with  James  Eastman  and  wife,  her 
brother-in-law  and  sister,  and  had  lived  with  them  about 
eight  to  ten  years.  About  the  first  of  March,  A.  D.  1876, 
James  Eastman  rented  a  farm  in  Banks  township,  Eayette 
county,  and  was  about  to  remove  on  this  farm  from  the  farm 
occupied  by  him  in  Sumner  township,  Bremer  county,  but 
before  doing  so  he  called  upon  some  of  the  trustees  of  Sum- 
ner township,  Bremer  county,  in  regard  to  the  support  of 
Lucy  by  Bremer  county,  in  case  he  should  take  her  with  him 
to  Fayette  county,  and  was  informed  by  the  trustees  of  Sum- 
ner township,  in  substance,  that  as  Bremer  county  had  no 
poor  farm,  they  knew  of  no  reason  why  Bremer  county  would 
not  be  willing  to  support  Lucy  in  Fayette  county,  and  ad- 
vised him  to  take  Lucy  along  until  it  was  ascertained  what 
Bremer  county  would  do  in  the  matter. 

"James  Eastman  thereupon  took  Lucy  along  with  him  into 
Banks  township,  Fayette  county,  and  Lucy  was  supported 
for  a  little  over  a  year  by  Bremer  county,  while  she  lived  in 
Banks  township. 

"Neither  the  board  of  supervisors  nor  the  trustees  of  Banks 
township,  Fayette  county,  knew  of  the  removal  of  Lucy  from 
Bremer  to  Fayette  county  until  after  she  had  lived  in  Fayette 
county  one  year.  After  Lucy  had  lived  in  Fayette  county 
one  year,  Bremer  county  refused  to  furnish  her  support,  and 
thereupon  application  was  made  in  her  behalf  to  the  trustees 
of  Banks  township,  Fayette  county,  for  support,  and  Fayette 
county  furnished  support  for  Lucy,  as  charged  in  the  petition. 

"Lucy  was  a  cripple  and  pauper,  and  has  been  insane  for  the 
past  four  or  five  years,  and  required  support.  She  had  no 
relatives  other  than  James  Eastman  and  wife  in  this  State, 
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and  their  pecuniary  circumstances  did  not  enable  them  to 
support  her  at  their  expense. 

''The  support  furnished  by  plaintiff  to  Lucy  was  reasonable, 
necessary,  and  proper.  On  the  eighteenth  day  of  April,  1877, 
the  plaintiff,  by  its  county  auditor,  notified  tlie  defendant  in 
writing,  by  postal  card,  that  Lucy  Mix,  an  invalid  pauper  of 
Bretner  county,  had  applied  for  relief  in  Fayette  county,  and 
that  Bremer  county  would  be  held  responsible  for  her  care 
and  support.  In  answer  to  this  notice  defendant  notified 
plaintiff  by  letter  dated  April,  1877,  that  Lucy  Mix  was  not 
a  resident  of  Bremer  county,  but  was  a  resident  of  Fayette 
county,  and  that  Bremer  county  was  not  liable  for  her  sup- 
port. 

"The  allegations  of  fraud  in  the  petition  are  not  sustained 
by  the  evidence.  The  defendant  did  not  procure  the  removal 
of  Lucy  to  Fayette  county." 

II.  Upon  these  facts  the  court  below  reached  the  conclu- 
sion that  the  pauper  gained  a  settlement  in  Fayette  county, 
which  thereby  became  liable  for  her  support. 

The  court  below  found  in  addition  to  the  facts  set  out 
above  that  the  pauper  "resided  in  Fayette  county  for  more 
than  a  year  without  notice  to  defendant." 

We  are  required  to  determine  whether  the  "residence"  of 
the  pauper,  under  the  circumstances  set  out  in  the  court's 
findings,  gained  for  her  a  settlement  in  Fayette  county. 

It  is  not  denied  that  the  pauper  had  a  settlement  in  Bremer 
county.  "A  settlement  once  acquired  continues  until  it  is 
lost  by  acquiring  a  new  one."  Code,  §  1353.  The  testi- 
mony clearly  shows  that  the  pauper  did  not,  of  her  own  will, 
seek  a  residence  in  Fayette  county,  and  that  she  Was  incap- 
able of  entertaining  an  intention  to  acquire  a  settlement 
there. 

The  court  finds  that  at  the  time  she  was  removed  to 
Fayette  county  she  was  a  "cripple"  and  insane.  The  evi- 
dence further  shows  and  the  court  may  well  have  found  that 
she  was  helpless  from  a  time  long  before  her  removal,  and 
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that  she  continued  helpless  and  insane  during  her  residence 
in  Fayette  county. 

III.  Can  an  insane  pauper  gain  a  settlement  by  being  re- 
moved to  another  county  and  there  supported  by  the  county 
wherein  she  has  a  settlement? 

1.  We  conclude  that,  on  account  of  her  insanity  and  help- 
lessness, the  pauper  did  not  voluntarily  change  her  place  of 
residence.  She  was  a  passive  subject  and  exercised  no  voli- 
tion. In  this  condition  she  was  incapable  of  acquiring  a  set- 
tlement. The  following  authorities  sustain  this  conclusion: 
Washington  Co.  v.  Mahaska  Co.y  47  Iowa,  57;  Town  of 
Freeport  v.  Board  of  Supervisors^  41  111.,  495;  Danville  v. 
Putney,  6  Vt.,  512;  Woodstock  v.  Hartland,  21  Vt,  563. 

2.  The  pauper  was  taken  from  Bremer  county  to  Fayette 
not  with  the  purpose  of  changing  her  settlement,  but  that  the 
first  named  county  might  continue  her  in  the  charge  of  the 
same  persons  who  had  for  years  kept  her.  She  was  indeed 
sent  to  Fayette  county  for  her  support  to  be  paid  for  by 
Bremer  county.  Her  condition,  as  to  setflement,  remained 
just  as  it  would  be  in  the  case  she  had  been  sent  to  a  hospi- 
tal. Surely  an  insane  pauper  cannot  acquire  a  settlement  in 
the  county  wherein  the  hospital  is  located  to  which  he  may 
be  sent.  We  have  so  held  in  Washington  Co.  v,  Mahaska 
Co.,  47  Iowa,  57. 

The  rule  recognized  by  the  court  below,  if  sanctioned  by 
us,  would  lead  to  abuses  and  injustice.  Under  it  insane  and 
helpless  paupers  could  be  secretly  transported  by  counties 
charged  with  their  support  and  other  counties  would  become 
liable  therefor. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the 
cause  is  remanded  for  a  judgment  in  harmony  with  this 
opinion. 

Sevebsed. 
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Wells  v.  The  B.  0.  R  &  N.  R.  Co. 

§  ^1       1.  Fraotioe:  bill  of  exceptions:  sESLETOif  bill.    Adkeleton  bill  of 
gs_6a6'  exceptions  must  identify  the  papers  to  be  inserted  by  the  derk  so  aa  to 

^^20|  le&ie  nothing:  to  his  discretion. 

f  ^  sgj  2.  Fraotioe  in  the  Supreme  Court:  abstbact.    Where  an  appellee 

-^     -J  files  an  additional  abstract  setting  out  evidence  not  contained  in  Uiat  of 

10:?  5T0  the  appellant  he  cannot  deny  that  all  the  evidence  is  preserved  in  the 

103  Irv  court  below  and  presented  to  the  Supreme  Court  in  the  abstracts. 

3.  Railroads:  negltoence:  waiter  by  employe.  Where  it  was  shown 
that  a  brakeman,  who  was  knocked  from  the  top  of  a  freight  car  by  a 
bridge,  had  been  employed  on  the  same  portion  of  the  road  for  several 
years,  and  knew  the  height  of  the  bridges  but  remained  in  the  service 
without  protest,  it  was  held  that  he  thereby  waived  the  negligence  of  the 
company  in  that  regard. 

Appeal  from  Butler  Gi/rauit  Court. 

Tuesday,  June  21. 

The  plaintiff  is* the  administratrix  of  the  estate  of  her  do- 
ceased  husband,  Victor  J.  Wells,  and  prosecutes  this  action 
to  recover  the  damages  sustained  by  reason  of  the  death  of 
the  intestate  caused  by  tlie  negligence  of  defendant  while  he 
was  in  its  employment  as  a  brakeman.  There  was  a  verdict 
and  judgment  for  plaintiff;  defendant  appeals. 

J.  c6  xS'.  K.  Tracy ^  for  appellant. 

Fred  Crilman  and  D.  F,  Gibson^  for  appellee. 

Beob,  J. — I.  At  the  term  of  this  court  held  in  October, 
1880,  at  Dubuque,  a  motion  made  by  plaintiff  to  strike  from 
the  record  the  bill  of  exceptions  was  sustained.  On  the  day 
this  order  was  made  defendant  moved  the  court  to  set  it  aside. 
The  cause,  with  this  motion  and  a  motion  of  plaintiff  to  aflSrm 
the  judgment,  was  continued  to  the  December  term  and  de- 
fendant had  leave  in  open  court  to  file  an  amended  abstract. 
At  the  December  term  plaintiff  moved  to  strike  defendant's 


^ 
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amended  abstract,  filed  November  13,  1880,  in  pursuance  of 
leave  obtained  as  aforesaid.  The  cause  was  thereupon  con- 
tinued until  the  March  term,  1881,  at.  Council  Bluffs,  with 
an  order  that  all  motions  be  submitted  with  the  case.  At 
the  March  term  the  cause,  with  tlie  motions,  was  finally  sub- 
mitted for  decision.  The  motions  first  demand  our  atten- 
tion. 

The  motion  to  strike  the  bill  of  exceptions  is  based  upon 
the  ground  that  it  is  a  '^  skeleton  bill "  and  does  not  suffi- 
1.  piiAcncE-  <^5ently  identify  the  evidence  and  instructions, 
uoiw':  skeie'  which  it  was  intended  to  present  as  parts  of  the 
ton  bill.  ^^^^^  Under  the  rule  of  JliU  et  al  v.  HoU 
loway^  52  Iowa,  676,  the  bill  of  exceptions  is  not  suflScient, 
as  it  fails  to  identify,  in  any  manner,  the  evidence  and  in- 
structions, the  only  proceedings  referred  to  therein.  If  this 
bill  of  exceptions  were  to  be  depended  upon  alone  to  make 
the  evidence  and  instructions  a  part  of  the  record,  we  could 
not  determine  whether  they  were  truly  set  out  in  the  record. 
It  merely  directs  the  clerk  to  copy  as  a  part  tjiereof  the  evi- 
dence, and  the  instructions  given  and  refused,  leaving  for  the 
clerk  to  determine  what  he  shall  copy  and  giving  no  means 
of  identification  whereby  he  may  be  directed  what  papers  he 
shall  copy,  and  whereby  errors,  if  he  should  make  any,  could 
be  corrected.  The  true  practice  in  preparing  bills  of  excep- 
tions is  very  simple  and  leaves  the  clerk  no  opportunity  for 
mistakes  in  preparing  the  transcript.  The  bill  should  iden- 
tify the  different  papers  intended  to  be  made  a  part  of  the 
record  in  something  like  the  following  manner:  "  Here  clerk 
will  copy  evidence  certified  by  the  court,  filed  in  tliis  case 
and  marked  A."  "Here  clerk  will  copy  instructions  given 
upon  request  of  the  plaintiff*,  filed  in  this  case  and  marked 
B."  etc.,  etc.  A  proper  manner  of  identifying  with  certainty 
papers  intended  to  be  referred  to  in  bills  of  exceptions  will 
readily  occur  to  the  practitioner. 

"We  think  the  order  sustaining  plaintiff's  motion  to  strike 
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the  bill  of  exceptions  was  rightly  made,  and  the  motion  to  feet 
it  aside  ought  to  be  overruled. 

II.  We  are  now  required  to  consider  plaintiffs  motion  to 
strike  the  amended  abstract  filed  by  defendant.  This  ab- 
stract is  probably  intended  to  set  out  more  fully  some  parts 
of  the  testimony,  and  is  especially  designed  to  present  the 
instructions  given  and  refused,  with  the  exceptions  noted  up- 
on the  margins  thereof.  It  is  not  unusual  to  allow  parties  to 
file  amended  abstracts  when  they  discover  that  their  cases 
were  not  fully  presented  in  the  original  abstracts.  This,  of 
course,  is  always  done  before  the  case  is  submitted,  and  at 
such  times  as  the  other  parties  will  not  be  prejudiced  thereby. 
The  amended  abstract  of  defendant  was  filed  in  ample  time, 
before  the  submission  of  the  case,  for  the  plaintiff  to  present 
corrections,  or  deny  its  statements.-  The  motion  to  strike  it  is 
overruled. 

III.  Plaintiff  moved  to  aflSrm  the  judgment  of  the  court 
below  upon  the  ground  that  after  the  bill  of  exceptions  has 
^nuieflu-^*     been  stricken  out  nothing  remains  to  show  the 

EiTog^jMiIu^  •  evidence  in  the  case,  or  the  errors  in  and  excep- 
JUSJt.**'"  tions  to  the  rulings  of  the  court  below.  We  will 
proceed  to  consider  the  questions  arising  under  this  motion. 
September  1,  1880,  before  the  first  term  at  which  the  case 
appeared  in  this  court,  plaintiff  filed  with  the  clerk  an  addi- 
tional abstract  correcting  and  making  additions  to  the  evi- 
dence presented  in  defendant's  original  abstract.  It  is  not 
claimed  by  plaintiff  that  the  original  abstract  and  plain- 
tiff's additional  abstract  do  not  present  all  the  evidence  in  the 
case.  Indeed  the  inference  is  to  be  drawn  from  the  act  of 
plaintiff  in  correcting  and  adding  to  the  evidence,  as  set  out  in 
the  original  abstract,  that  she  admits  that  all  the  evidence  is 
presented  by  the  two  abstracts.  We  have  held  that  a  party  fil- 
ing an  additional  abstract  purporting  to  supply  defects  and 
omissions  in  the  original  abstracts  cannot  deny  that  all  the 
evidence  is  before  the  court.     Starr  v.  The  City  of  Burling 
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toriy  45  Iowa,  87;  Cross  v.  The  B.  <&  8.  W.  B.  Co.,  51 
Iowa,  683. 

Plaintiff  by.  her  additional  abstract  admits  that  the  evi- 
dence was  preserved  in  the  court  below,  and  presents  addi- 
tions to  the  testimony  which  she  inferentially  admits  sets  out, 
with  the  original  abstract,  all  the  testimony  in  the  case. 
We  will  not  permit  her  to  deny,  after  making  the  admission, 
that  the  evidence  is  preserved  in  the  court  below,  and  that 
the  parties  by  their  several  abstracts  present  all  of  it  to  this 
court.  Parties  to  actions  will  not  be  permitted  in  this  man- 
ner to  change  the  grounds  upon  which  tjiey  claim  the  judg- 
ment of  the  court  and  deny  what  they  have  before  admitted. 

The  striking  of  the  bill  of  exceptions  does  not  take  from 
the  records  the  instructions  and  the  exceptions  thereto,  for 
they  are  made  a  part  of  the  record  without  a  bill  of  exceptions. 
Code,  §  2787.  In  the  case  before  us  the  giving  and  refus- 
ing of  the  instructions  and  the  exceptions  are  noted  upon  the 
margins.  This  is  sufficient,  without  a  bill  of  exceptions,  to 
authorize  this  court  to  review  the  rulings  of  the  Circuit 
Court  upon  the  instructions;  Cadwallader  c&  Company  v. 
Blair  et  al.,  18  Iowa,  420;  Phillips  v,  Starr  c6  Co.,  26 
Iowa,  349. 

"We  conclude  plaintiff  cannot  deny  that  the  evidence  set 
out  in  the  abstract  is  all  the  testimony  in  the  case,  and  that 
the  instructions,  and  exceptions  thereto,  sufficiently  appear  in 
the  record  without  the  bill  of  exceptions,  all  of  which  is  prop- 
erly presented  by  the  abstract.  The  plaintiff's  motion  to 
affirm  must,  therefore,  be  overruled  and  the  cause  must  be 
considered  upon  its  merits. 

Under  a  rule  of  this  court  arguments  filed  with  the  clerk 
after  a  cause  is  submitted  are  not  sent  to  the  justices.  The 
plaintiff's  counsel  did  not  file  his  argument  until  after  the 
submission  of  the  cause.  In  view  of  the  fact  that  counsel 
may  have  been  misled  as  to  the  time  when  the  cause  was  set 
down  for  hearing,  and  of  other  circumstances,  we  think  the 
nde  ought  not  to  be  applied  in  this  case.     We  have  therefore 
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required  the  clerk  to  supply  us  with  all  the  arguments  in  the 
case  and  we  have  given  to  all  due  consideration. 

V.     The  evidence  tends  to  show  that  the  plaintiff's  intes- 
tate, who,  at  the  time,  was  a  brakeman  in  defendant's  employ- 
ment, was  killed  by  beinff  knocked  from  the  top 

8.  railroads:  7  •/  o  r 

wafver  ofV  ^^  ^  freight  Car,  where  he  was  in  the  discharge  of 
employe.  jjjg  duty,  by  the  timbers  of  a  bridge  over  which 
his  train  was  passing.  It  is  shown  that  the  bridge  timbers 
were  a  little  over  five  feet  above  the  top  of  the  car,  while 
deceased  was  a  man  of  more  than  six  feet  in  height.  The 
train  was  running  about  eight  miles  per  hour  at  the  time  of 
the  accident.  The  intestate  had  been  employed  as  a  brake- 
man  for  more  than  four  years  upon  that  part  of  the  defend- 
ant's road  whereon  was  the  bridge  at  which  the  accident 
occurred,  .and  other  bridges  of  like  construction  and  height, 
and,  of  course,  had  often  passed  over  them. 

The  defendant  asked  the  court  to  instruct  the  jury  to  the 
effect  that  if  they  found  the  service  of  the  intestate  as  brake- 
man  upon  the  route  where  he  was  employed  was  hazardous 
and  dangerous  on  account  of  the  bridge  being  of  insufficient 
height,  of  which  he  had  knowledge  while  employed  upon  this 
part  of  the  road,  and  he  continued  in  defendant's  service  with- 
out objection,  the  law,  in  such  case,  is  that  he  assumed  the 
dangers  incident  to  the  service  resulting  from  the  bridge  in 
question,  and  his  administratrix,  therefore,  cannot  recover  on 
account  of  his  death.  The  court  refused  to  give  this  instruc- 
tion. It  should  have  been  given.  The  rule  of  the  instruc- 
tion is  announced  in  Perigo  v.  The  G.  R.  I.  (&  P.  R.  Co.', 
52  Iowa,  276;  Muldowney  v.  The  III  Cent.  R.  Co.y  39  Id., 
615;  Eroy  ^.  The  C.  R.  /.  c6  P.  R.  Co.,  32  Id.,  357;  Way 
V.  The  III.  Cent.  R.  Co.,  40  Id.,  341;  Lumley  v.  CaeweU, 
47  Id.,  159. 

The  principles  upon  which  the  rule  is  based  are  well  stated 
by  Day,  J.,  in  Perigo  v.  Tlie  C.  R.  I.  c6  P.  R.  Co.  Refer- 
ring  to  the  other  cases  above  cited  he  uses  this  language: 
"The  doctrine  of  these  cases  is  that  the  negligence  of  the 


JUNE  TERM,  1881.  525 

WeUs  V.  The  B.,  C.  B.  &  N.  B,  Co. 

defendant  in  furnishing  defective  or  improperly  constructed 
machinery  and  implements  is  waived  by  remaining  in  the 
employment  without  protest  or  promise  of  amendment.  The 
waiver  of  the  negligence  of  the  defendant  places  the  case  in 
the  same  position  as  though  the  defendant  had  not  been  neg- 
ligent; and  without  the  negligence  of  the  defendant  there  can 
be  no  recovery.  This  waiver  cannot  be  affected  by  the  par- 
ticular situation  in  which  the  employe  may  be  placed,  or  the 
rapidity  and  promptness  with  which  he  may  be  required  to 
act  at  the  time  of  the  accident.  These  questions  may  very 
properly  bear  upon  the  question  of  the  contributory  negli- 
gence of  the  employe,  but  they  can  have  no  bearing  upon  the 
question  whether  the  defendant  has  been  guilty  of  negligence 
about  which  the  employe  has  a  legal  right  to  complain." 
This  point  of  the  case  demands  no  further  consideration. 

III.  Counsel  for  plaintiff  insist  that  the  burden  rested 
upon  defendant  to  show  knowledge  of  the  deceased  as  to  the 
dangerous  character  of  the  bridge,  and  that  he  had  remained 
in  defendant's  employment  without  objection  or  protest,  and 
that  no  evidence  was  offered  upon  this  point.  The  position 
is  based  upon  the  ground  that  the.  waiver  of  liability  of 
defendant,  resulting  from  the  deceased  remaining  in  the  ser- 
vice of  defendant  without  objection,  being  a  defense,  the  bur- 
den of  proof  to  support  it  rests  upon  defendant.  We  think 
this  position  as  to  the  law  is  correct  so  far  as  it  applies  to 
the  affirmative  allegation  of  the  defense  to  the  effect  that 
deceased  had  knowledge  of  the  danger  of  the  service.  It  is 
possible,  but  the  point  we  do  not  decide,  that  the  burden  then 
changed  to  plaintiff,  requiring  her  to  show,  in  order  to  defeat 
the  waiver  of  defendant's  liability,  that  deceased  did  make 
objection  to  the  service  on  account  of  the  danger,  or  that 
defendant  had  promised  to  remove  the  cause  thereof.  But 
we  are  of  the  opinion  that  there  was  evidence  tending  to  show 
the  knowledge  of  deceased  as  to  the  dangerous  condition  of 
the  bridge,  and  that  he  made  no  objection  on  account  of  the 
hazard  resulting  therefrom.     It  is  shown  that  he  had  been 
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employed  for  more  than  four  years  as  brakeman  on  the  part 
of  the  road  whereon  the  dangerous  bridges  were  situated,  and 
that  in  speaking  of  another  brakeman  that  was  knocked  down 
by  one  of  the  bridges  he  expressed  the  opinion  that  the 
brakeman  "might  have  known  that  he  would  not  have 
cleared  "  [the  bridge].  It  is  also  shown  by  another  brakeman, 
who  was  often  with  him  while  passing  these  bridges,  that 
"  he  would  have  to  stoop  over  to  clear  his  head."  It  is  not 
shown  that  he  made  any  objection  or  complaint  on  account 
of  the  dangerous  character  of  the  bridges.  This  evidence 
tends  to  show  that  he  did  have  knowledge  of  the  dangers 
resulting  from  the  insufficient  height  of  the  bridges.  And, 
surely,  the  inference  may  be  drawn  from  this  testimony  that 
he  made  no  objection  to  the  service,  based  upon  these  dan- 
gers. There  is  reason  for  the  conclusion  that  deceased  would 
not  have  remained  for  four  years  in  the  hazardous  service  had 
he  expressed  objection  thereto.  These  facts  are  proper  to  be 
considered  and  weighed  in  determining  the  issue  involving 
the  waiver  by  the  intestate  of  defendant's  liability  arising 
from  the  dangers  of  the  bridges.  It  is  of  course  understood 
that  the  knowledge  of  the  intestate  and  his  failure  to  make 
objections  may  be  shown  by  circumstances,  and  inferred  from 
his  conduct.  Direct  proof  upon  lliese  points  is  not  required. 
The  knowledge  of  the  dangerous  character  of  the  bridge  may 
be  inferred  from  opportunities  of  obtaining  such  knowledge 
in  the  exercise  of  ordinary  care.  Muldowney  v.  The  111, 
Cent.  R.  Co.j  39  Iowa,  615.  There  was  evidence  tending  to 
show  that  intestate  possessed  such  opportunities. 

We  conclude  that  there  was  evidence  tending  to  establish 
the  facts  which  would  constitute  a  waiver  of  defendant's  lia- 
bility under  the  instruction  refused  by  the  court.  It  ought, 
therefore,  to  have  been  given.  For  the  error  in  refusing  it, 
the  judgment  of  the  Circuit  Court  is 

Keveuskd. 


.JUNE  TEEM,  1881^  52T 


Senwlck  ▼.  Bancroft 


Kenwiok  V.  Bancroft  et  al. 

1.  Principal  and  Agent :  authority  to  appoint  sub-agent.    Where 
an  agent  was  authorized  by  the  owners  to  sell  certain  land,  ezerds-  [56 
ing  his  own  discretion  as  to  price  and  terms  after  an  examination  of  the  '^^ 
land,  it  was  held  that  he  might  properly  employ  a  sub-agent  to  find  a    |i4o 
purchaser,  and  that  a  sale  made  by  such  sub-agent  was  binding  upon 
the  owners. 

Appeal  from  Howard  Circuit  Cowrt. 

Tuesday,  June  21. 

This  is  »n  action  in  equity,  for  the  specific  performance  of 
an  alleged  verbal  contract  for  the  purchase  of  eighty  acres  of 
land;  there  was  a  trial  upon  written  evidence,  and  a  decree 
for  the  plaintiff.     Defendants  appeal. 

Foreman  &  Ma/rah^  for  appellants. 

Barker  Brothers  and  H.  T.  Beed^  for  appellee. 

RoTHROOK,  J. — The  land  in  controversy  was  the  property 
of  the  children  and  heirs  of  John  H.  Cutler,  deceased.  It 
was  wild  and  uncultivated  prairie  situated  in  Howard  county 
in  this  State.  The  owners,  being  some  five  or  six  in  number, 
were  non-residents  of  the  State.  One  of  them,  Lucy  F.  Whit- 
ney, with  her  husband,  W.  B.  Whitney,  resided  in  Chicago, 
Illinois.  Some  of  the  others,  and  possibly  all  of  them,  re- 
sided in  the  State  of  New  Hampshire.  The  plaintiff  claims 
that  he  made  the  purchase  of  the  land  through  J.  Barker,  a 
real  estate  agent  at  Cresco,  Iowa,  for  $1050,  and  that  in  pur- 
suance of  his  purchase  he  paid  the  said  Barker  $100  in  cash 
and  made  arrangements  with  him  for  $150  more  to  be  on  de- 
posit until  the  conveyance  should  be  received  from  the  own- 
ers. 

The  defendants  deny  the  authority  of  Barker  to  make  the 
sale,  and  repudiate  the  alleged  contract  made  by  him  with  the 
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plaintiff;  and  here  is  the  ultimate  question  upon  which  the 
case  must  turn,  and  which  we  are  required  to  determine  from 
the  evidence,  the  appeal  being  here  for  trial  anew. 

Before  proceeding  to  an  examination  of  the  merits  of  the 
case,  it  is  proper  that  we  should  say  tliat  the  action  was  in 
the  first  instance  commenced  against  George  Bancroft  and 
Joseph  H.  Smith,  executors  of  the  will  of  J.  H.  Cutler,  de- 
ceased. These  parties  answered  disclaiming  any  interest  in 
the  land,  and  thereupon  the  plaintift  amended  his  petition 
making  the  heirs  or  devisees  of  said  Cutler  parties  defendant. 
We  are  unable  to  perceive  that  the  making  of  the  executors 
parties  affects  any  substantial  right  of  either  party,  or  that  it 
should  have  any  bearing  in  determining  the  rights  of  the  par- 
ties in  interest.  If  the  real  parties  defendant,  who  are  con- 
ceded to  be  the  heirs  of  Cutler,  are  not  bound  by  the  contract 
made  by  the  plaintiff  with  Barker,  that  is  an  end  of  the 
controversy,  and  there  must  be  a  decree  dismissing  the  plain- 
tiff's petition. 

We  will  proceed  to  axamine  the  rights  of  the  parties  with 
reference  to  the  alleged  contract.  As  has  been  stated  one  of 
said  heirs,  the  wife  of  W.  B.  Whitney,  resided  in  Chicago, 
Illinois.  The  evidence  shows  that  said  W.  B.  Whitney  called 
upon  said  Barker  at  his  office  in  Cresco  about  the  22  of  May, 
1878,  and  stated  to  Barker  that  at  the  request  of  the  admin- 
istrators and  heirs  of  the  Cutler  estate  he  came  out  to  look 
over  the  land,  with  authority  to  sell  or  dispose  of  it  in  any 
way  that  in  his  judgment  might  seem  best.  He  stated  that 
he  had  been  to  see  the  land,  and  that  he  considered  it  worth 
$12.50  per  acre,  and  asked  Barker  if  he  could  sell  it  for  that. 
Barker  replied  that  he  could.  Whitney  thereupon  authorized 
Barker  to  sell  the  land  at  that  price;  said  he  would  want  at 
least  $100  in  cash,  and  that  if  Barker  could  get  $150  or  $200 
in  cash  to  do  so;  that  they  wanted  to  sell  to  a  good  party 
and  enough  cash  to  secure  the  sale,  and  that  the  purchaser 
could  have  all  the  time  he  wanted  on  deferred  payments  up 
to  ten  years  by  paying  ten  per  cent  on  the  deferred  payments 
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and  improviiig  the  land;  that  if  any  man  wonld  deposit 
$100  with  Barker  on  a  purchase  he  could  at  once  take  pos- 
session and  go  to  breakings  and  the  money  could  remain  in 
Barker's  hands  until  the  necessary  deeds  and  papers  were  for- 
warded. As  to  the  commission  to  Barker,  Whitney  said  he 
(Barker)  could  add  $50  to  price  of  land;  that  the  owners 
could  not  pay  any  commission  out  of  the  price  they  were  ask- 
ing for  the  land.  These  facts  were  testified  to  by  said  Bar- 
ker and  by  "W.  B.  Barker,  and  they  were  not  contradicted  by 
any  witness*  Whitney  was  not  examined  as  a  witness  in  the 
case. 

The  evidence  further  shows  that  on  the  forenoon  of  the  27th 
of  May  1878,  Barker  made  a  verbal  contract  with  the  plaintiff 
for  the  sale  of  the  land  for  $1050.  Plaintiff  paid  to  Barker 
$100  in  cash  and  made  arrangements  with  Barker  to  advance 
for  him  $150  more  if  the  deed  should  be  received  from  de- 
fendants before  he  could  raise  that  amount,  and  plaintiff  was 
to  pay  $100  November  1879,  and  $200  a  year  thereafter  un- 
til  all  was  paid,  with  interest  at  ten  per  cent.  Plaintiff  took 
possession  under  this  contract  and  broke  from  fourteen  to  six- 
teen acres  of  prairie. 

These  facts  being  established  by  the  evidence  beyond  all  ques- 
tion,  it  follows  that  if  Whitney  was  authorized  by  the  owners 
of  the  land  to  make*  a  sale,  using  his  judgment  as  to  value  and 
terms  of  payment,  and  if  he  was  further  authorized  to  make 
the  sale  through  Barker,  the  defendants  are  bound  thereby. 
The  contract  was  not  within  the  statute  of  frauds  if  the  pay- 
ment of  the  $100  was  authorirod,.  because  tliere  was  not  only 
payment  of  part  of  the  purchase  money,  but  possession  of  the 
land  was  taken  by  the  purchaser. 

IL  We  will  next  inquire  as  to  the  authority  of  Whitney 
to  make  the  sale.  Of  course  the  declaration  of  Whitney  to 
the  effect  that  he  was  authorized  to  make  the  sale  amounts  to 
nothing.  The  authority  of  an  agent  cannot  be  shown  by  the 
declarations  of  the  agent.    But  the  plaintiff  took  the  testi- 

VoL.  LVI— 34. 
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mony  of  two  of  the  defendants  and  heirs.  One  of  them,  Sal- 
lie  A.  Terry,  testified  that  she  had  an  arrangement  with  Whit- 
ney to  sell  her  interest  in  the  land;  that  it  was  not  in  writing 
but  made  verbally  with  Wm.  P.  Cutler;  that  she  instructed 
Cutler  to  write  Whitney  for  this  purpose,  and  that  her  im- 
pression was  that  Whitney  was  not  required  to  submit  propo- 
sitions or  agreements  to  her  for  her  approval  before  sale 
could  be  completed.  This  witness  also  stated  that  she  had 
never  employed  Barker  to  make  a  sale  and  that  Whitney 
never  advised  her  that  he  had  employed  Barker.  Wm.  P. 
Cutler  testified  that  he  never  employed  Barker  nor  authori- 
zed Whitney  to  employ  him  to  sell  the  land.  The  witness 
further  testified  as  follows: 

<<  I  appointed  him  to  do  it  personally,  but  not  to  appoint 
an  agent.  I  employed  Whitney  to  make  a  sale  of  my  inter- 
est. He  was  requested  and  authorized  by  me  and  the  other 
heirs,  as  he  was  nearest  to  the  land,  to  go  down  and  look  at 
it  and  see  what  he  could  sell  it  for,  and  to  make  a  sale  if  he 
thouglit  best.  It  was  left  to  his  judgment  to  sell  or  not  to 
sell.  We  requested  him  to  use  his  own  judgment  in  the  mat- 
ter; if  he  found  the  price  satisfactory  to  go  on  and  sell  it.  He 
had  authority  to  sell  the  land  without  submitting  contract 
for  hale  to  me.  I  have  executed  deed  of  my  interest  in  the 
land  since  May  27,  1878,  to  a  Mr.  Cray.  The  same  was  done 
without  any  knowledge  or  information  of  any  contract  be- 
tween plaintiff  and  Jeremiah  Barker  for  sale  and  purchase  of 
it.'' 

Here,  then,  we  have  the  evidence  that  the  owners  authorized 
Whitney  to  make  the  sale  if  he  thought  best  to  do  so.  He 
1.  PBiNciPAi.  was  to  use  his  own  judgment  in  the  matter. 
authortytp     There  is  no  evidence  in  the  case  contradictory  to 

nppointsub-  .      ,       rm  ^         •■   ^      •■ 

a«ent.  that  last  above  cited.    The  other  defendants  were 

not  examined  as  witnesses.  Counsel  do  not  in  argument 
question  Whitney's  authority  to  sell  the  land  on  credit,  as  to 
part  of  the  purchase  money.  We  presume  it  is  conceded 
that  the  usage  of  trade  would  authorize  an  agent  to  extend 
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credit  although  not  specifically  empowered  to  do  so.  Par- 
sons  on  Contracts,  Yol.  1,  p.  58. 

It  is  insisted  that  if  it  be  conceded  Whitney  had  au- 
thority to  make  the  sal©  he  had  no  authority  to  delegate  his 
agency  to  Barker.  That  this  is  a  general  rule  must  be  con- 
ceded. But  the  evidence  in  thisgcase  does  not  show  that 
"Whitney  invested  Barker  with  any  discretion  as  to  the  price 
at  which  the  land  should  be  sold.  Whitney  examined  the 
land  and  put  a  price  upon  it  upon  his  own  judgment,  and  the 
sale  made  by  Barker  was  in  substantial  compliance  with  the 
terms  fixed  by  Whitney.  Whitney  was  not  precluded  by  his 
agency  from  employing  whom  he  thought  proper  to  aid  him 
in  finding  a  purchaser.  Barker  was  but  the  instrument 
through  whom  Whitney  carried  out  his  agency.  The  defend- 
ants are  not  required  to  trust  the  honesty  of  Barker  in  pay- 
ing over  the  cash  payment  in  his  hands.  It  is  not  sought  by 
the  plaintiff  to  compel  a  conveyance  without  the  payment  of 
the  money  to  the  defendants.  It  is  said  that  Barker  was  to 
sell  to  a  "  good  man,"  and  that  there  is  no  evidence  that  the 
plaintiff  is  entitled  to  that  appellation.  In  the  absence  of 
evidence  upon  that  question  it  should  be  presumed  that  the 
plaintiff  is  solvent  and  responsible  for  his  contracts. 

III.  It  aj)pears  that  after  the  sale  by  Barker  to  the  plain- 
tiff one  Stradley,  who  was  also  authorized  by  Whitney  to 
find  a  purchaser  for  the  land,  made  a  sale  to  one  Cray  for 
$1200  and  the  defendants  have  made  a  conveyance  to  Cray. 
By  an  amendment  to  the  petition  Cray  was  made  a  party 
defendant,  and  it  was  charged  that  he  purchased  with  notice 
of  the  prior  purchase  of  the  plaintiff.  This  Cray  denies.  A 
careful  examination  of  the  evidence  satisfies  us  that  Cray  pur- 
chased with  full  knowledge  of  the  plaintifPs  contract.  We 
need  not  set  out  the  evidence  upon  this  question.  A  mere 
statement  of  it  would  demonstrate  the  correctness  of  our  con- 
clusion. We  have  not  entered  into  a  discussion  in  answer  to 
all  the  arguments  of  counsel.  The  foregoing  views,  we  think, 
dispose  of  every  material  question  in  the  case.     This  contro- 
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Trersy  may  be  justly  termed  a  scramble  between  the  plaintift 
and  Cray  to  obtain  the  land  in  controversy.  There  is  noth- 
ing in  the  case  warranting  the  belief  that  the  defendants 
would  have  questioned  the  contract  made  by  the  plaintiff  if 
it  had  not  been  that  they  were  offered  $150  more  by  Cray. 

IV.  The  decree  provid^  "that  plaintiff  shall  have  a  fcon- 
veyance  of  the  land  upon  his  executing  his  promissory  notes 
properly  secured  to  the  defendants  for  the  balance  of  the 
amount  agreed  upon  between  plaintiff  and  defendants  on 
May  27,  1878,  to-wit,  $800  as  follows:  $100  in  one  year 
from  date  of  conveyance  to  plaintiff ;  $200  in  two  years;  $200 
in  three  years  and  $300  in  four  years  after  date  of  convey- 
ance, with  annual  interest  at  the  rate  of  ten  per  cent  per  an- 
num; time  being  computed  from  date  of  conveyance."  This 
decree  should  be  modified  as  follows.  The  plaintiff  should 
be  required  to  pay  the  $200  cash  payment  before  conveyance 
and  the  deferred  payments  should  be  secured  by  mortgage  on 
the  land.  And  as  the  defendants  obtain  by  this  modification 
a  more  favorable  decree  than  that  appealed  from,  appellee  will 
be  taxed  with  the  costs  of  the  appeal. 

Modified  and  affirmed. 


Mason  v.  Sbarles  et  al. 

le  m  !•  Hooding:  allegation  of  fbaud:  iksufficienot  or.  A  pleading 
which  simply  avers  fraud  aa  a  legal  conclusion,  without  stating  the  facts 
constituting  it,  is  insufficient  and  may  properly  be  stricken  out  on  mo- 
tion. 

2.  Usury  t  where  no  defense:  konet  borrowed  to  fat  usurious 
DEBT.  One  who  borrows  money  at  a  legal  rate  of  interest  to  x>ay  an 
usurious  debt  cannot  maintain  a  plea  of  usury  against  the  new  creditor 
by  showing  that  he  knew  the  debt  paid  with  the  borrowed  money  was 
usurious. 

8.  Praotioe :  attorney's  fee:  when  taxable  as  costs.  When  an  atr 
tomey's  fee  is  authorized  to  be  taxed  as  costs  it  may  be  fixed  by  the 
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oourt  without  a  jury,  bat  after  an  ^peal  is  taken  in  the  aetion  it  cannot 
properly  be  fixed  until  such  a^gfj^eal  is  determinecL 

Appeal  Jrom  Black  Hawk  Circuit  Gorurt. 

Tuesday,  June  21. 

Action  upon  two  promissory  notes  executed  to  plaintiff  by 
defendants.  For  answer  the  defendants  plead  usury.  There 
was  a  trial  by  jury  and  verdict  and  judgment  were  rendered 
for  the  plaintiff  for  the  full  amount  claimed.  From  such 
judgment  the  defendants  appeal. 

After  the  appeal  was  taken  the  plaintiff  iiled  a  motion  to 
retax  costs  so  as  to  include  an  attorney's  fee,  it  having'  been 
stipulated  in  the  notes  that  an  attorney's  fee  might  be  taxed 
with  the  costs.  The  court  overruled  the  motion  and  from 
such  order  the  plaintiff  appeals. 

Boies  (&  Conchy  for  appellant 
O,  C.  MUleTy  for  appellees. 

Adams,  Oh.  J. — I.  The  court  upon  motion  struck  out  a 
part  of  the  defendants'  answer,  and  the  first  question  pre- 
sented by  the  defendants  is  as  to  the  ccwrectness  of  the  ac- 
tion of  the  court  in  so  doing. 

Before  proceeding  to  the  consideration  of  the  question  it 
is  necessary  that  we  should  state  that  prior  to  the  execution 
1.  pi«Ai>iKo:  ^^  ^®  notes  in  question  the  defendant  S.  P. 
SS^f^Mii.  Searles  had  borrowed  a  large  sum  of  money  of 
floiencyot  ^^^  Vorce  at  a  usurious  rate  of  interest.  At  the 
time  the  notes  in  suit  were  given  there  remained  due  to 
Vorce  the  amount  of  these  notes,  to-wit,  the  sum  of  $700. 
One  Q^orge  Mason  was  acting  for  Vorce  in  attempting  to 
collect  the  notes  due  him.  Searles  represented  that  he  was 
without  the  means  to  pay.  Thereupon,  at  the  suggestion  of 
George  MasOn,  Searles,  with  his  brother  as  surety,  who  is 
made  defendant  herein,  executed  to  plaintiff  the  notes  in  suit 
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and  George  Mason,  who  was  aeting  as  agent'  for  plaintiff  in 
loaning  money  and  had  then  money  in  his  hands  to  loan  for 
plaintiff,  advanced  the  sum  of  $700  from  the  plaintift's  money 
and  paid  off  Vorce  and  delivered  the  new  notes  to  plaintiff. 
The  defendants  claim  that  they  did  not  understand  that  they 
were  making  a  new  loan,  but  simply  procuring  an  extension 
of  the  old  one,  and  that  if  the  transaction  is  to  be  considered 
as  the  making  of  a  new  loan  they  were  led  into  it  by  the 
fraud  of  George  Mason.  They  accordingly  averred  in  their 
answer  in  substance  that  they  had  no  knowledge  that  George 
Mason  was  acting  for  the  plaintiff;  that  he  represented  that 
he  was  acting  for  Vorce  and  fraudulently  concealed  from  the 
defendants  that  he  was  taking  the  notes  in  the  name  of  the 
plaintiff,  and  fraudulently  led  them  to  believe  that  he  was 
taking  the  notes  in  his  own  name  as  the  agent  of  Vorce  and 
for  his  benefit;  that  they  never  had  any  business  with  the 
plaintiff  and  never  gave  the  notes  as  evidence  of  a  loan  of 
money  from  him. 

So  much  of  the  answer  as  contains  the  foregoing  averments 
in  substance  was  stricken  out  and  the  ruling  thereon  is  as- 
signed as  error. 

It  was  competent,  of  course,  for  the  defendants  to  show  if 
they  could  that  in  the  execution  of  the  new  notes  they  did 
not  in  fact  make  a  new  loan  from  plaintiff,  but  procured  an 
extension  of  the  old  one  from  Vorce.  But  this  averment  in 
substance  was  left  in  their  answer  after  the  motion  to  strike 
out  was  sustained,  and  upon  the  issue  tendered  by  this  aver- 
ment the  case  was  tried.  They  claim,  however,  that  they 
were  entitled  to  go  farther  and  maintain  their  defense  of 
usury  even  if  they  did  make  a  new  loan  from  the  plaintiff, 
provided  they  were  fraudulently  induced  to  J>elieve  that  they 
were  not  doing  so,  but  merely  procuring  an  extension  from 
Vorce. 

They  further  claim  that  as  George  Mason  was  the  plain- 
tiff's agent  in  taking  the  notes  his  fraud  should  be  deemed 
the  plaintiff's  fraud. 
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The  doctrine  of  the  responsibility  of  the  principal  for  the 
agent's  fraud  we  do  not  care  to  discuss.  If  we  should  con- 
cede that  Gteorge  Mason's  acts  were  the  plaintiff's  acts  we 
should  not  be  prepared  to  say  that  the  right  to  plead  usury 
is  such  a  right  that  a  person  can  be  said  to  be  defrauded  of 
it  by  a  third  person  who  has  no  interest  in  it  But  we  do 
not  need  even  to  go  into  that  question.  The  averment  of 
fraud  in  .this  case  it  appears  to  us  is  nothing  more  than  the 
averment  of  a  conclusion.  No  specific  word  or  act  of  George 
Mason  is  averred  which  appears  to  be  fraudulent.  It  is 
averred,  to  be  sure,  that  he  concealed  from  the  defendants 
that  he  was  taking  the  notes  in  the  name  of  the  plaintiff. 
But  the  plaintiff's  name  was  written  in  the  notes,  and  there 
is  no  averment  that  there  was  any  attempt  to  conceal  the 
name  thus  written.  They  farther  aver  that  George  Mason 
led  them  to  believe  that  he  was  taking  the  notes  in  his  own 
name,  but  they  do  not  aver  that  he  represented  that  the  name 
written  in  the  notes  was  his  name.  Possibly  he  did  lead 
them  so  to  believe,  but  if  so  it  may  be  that  he  had  no  such 
design,  and  that  they  had  no  good  reason  for  believing  it. 
The  fraud  then,  so  far  as  the  answer  shows,  is  merely  the  de- 
fendants' conclusion.  In  sustaining  the  motion  to  strike  out 
we  think  there  was  no  error. 

II.  The  plaintiff  was  allowed  to  testify  against  the  objec- 
tion of  the  defendants  that  he  had  no  knowledge  of  the  Vorce 
a.  usuBT :  transaction.  They  say  that  he  should  not  have 
itenae  "money  ^^>^^  allowed  to  SO  testify  becausc  it  had  already 
paySsuifous  been  proven  that  he  had  such  knowledge  by 
reason  of  the  fact  that  his  agent  George  Mason 
had  it,  and  that  by  allowing  plaintiff  to  testify  to  a  want  of 
personal  knowledge  the  court  might  have  led  the  jury  to  in- 
ter that  a  want  of  personal  knowledge  was  sufScient  to  ena- 
ble him  to  evade  the  plea  of  usury. 

In  our  opinion  the  testimony  was  immaterial,  but  for  a 
reason  which  absolutely  precluded  it  from  being  prejudicial. 
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Whefe  one  person  borrows  money  of  another  at  a  legal  rate 
of  interest  to  pay  a  usurious  debt  he  cannot  maintain  a  plea 
of  usury  against  the  new  creditor  by  showing  that  he  knew 
that  the  debt  paid  off  with  the  borrowed  money  was  usurious. 
If,  then,  the  phuntiff  had  testified  not  only  that  he  had  knowl- 
edge of  the  Vorce  debt  but  knew  it  to  be  usurious,  and  that 
his  money  was  borrowed  to  pay  it,  his  case  would  not  have 
been  different. 

It  is  true  that  the  evidence  shows  that  some  blood  relation- 
ship existed  between  plaintiff  and  Voree,  and  it  is  insisted 
that  where  money  is  borrowed  of  one  relative  to  pay  anotlier, 
as  in  this  case,  a  different  rule  may  be  applicable,  but  this 
cannot  be  admitted. 

Near  relationship  may  sometimes  be  shown  as  a  circum- 
stance in  determining  a  question  of  fraud,  but,  as  we  hold, 
there  was  no  question  of  Iraud  in  this  case. 

III.  The  court  gave  an  Instruction  in  these  words:  "The 
mere  fact  that  George  Mason  was  agent  tor  said  Vorce  and 
that  the  said  loan  from  Vorce  was  usurious  and  that  said 
usurious  loan  was  discharged  by  a  loan  made  by  said  George 
Mason  for  the  plaintiff,  John  Mason,  Jr.,  does  not  make  the 
latter  loan  liable  to  the  defense  of  usury. ^* 

The  defendants  claim  that  this  instruction  is  in  conflict 
with  Garth  v.  Cooper  &  Smithy  12  Iowa,  365,  In  that  case 
the  court  said:  "The  substitution  of  one  contract  for  another 
- — the  taking  of  a  new  note  for  the  old  one — ^will  not  purge 
it."  But  the  instruction  given  supposes  a  new  loan,  and 
that  too  from  a  different  party  from  the  original  creditor.  If 
there  was  such  loan  there  was  no  substitution. 

IV.  The  defendants  claim  that  the  verdict  is  contrary  to 
the  evidence,  but  it  seems  to  us  otherwise. 

Several  errors  are  assigned  which  we  have  not  specifically 
discussed.  They  are  covered  substantially,  we  think,  by  the 
views  which  we  have  expressed. 

V.  Coming  to  the  question  of  the  plaintift's  appeal,  we 
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have  to  say  that  as  the  motion  to  tax  an  attorney's  fee  was 
not  made  nntil  after  the  appeal  was  taken  we  think  it  was  very 
a.  PRACTicB  I  properly  overruled.  The  court  had  reason  to 
fee:  when  suppose  that  if  the  appeal  was  prosecuted  a 
costs.  greater  attorney's  fee,  or  none  at  all,  would  be 

allowable.  The  defendants  insist  that  the  motion  should 
have  been  overruled  even  if  no  appeal  had  been  taken,  be- 
cause no  attorney's  fee  can  be  taxed  except  upon  evidence, 
and  no  evidence  should  be  allowed  except  upon  the  main  trial. 
In  our  opinion  the  taxation  of  an  attorney's  fee  where  it  is 
to  be  taxed  as  costs  is  an  independent  matter,  and  that  the 
fee  may  be  taxed  after  the  services  are  concluded  and  when 
it  can  be  ascertained  once  for  all  what  amount  should  be 
allowed.  It  might  be  otherwise  if  a  jury  was  necessary, 
but  in  this  case  it  was  not.  Mvsaer  v.  Crv/m^  48  Iowa,  54. 
Upon  both  appeals  we  think  that  the  judgment  should  be 
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Tabob  v.  Fot. 

Mortgage :  assiokbb  takes  bxtbjbct  to  dbfbnsbs.  A  mortgage  ia 
not  a  negotiable  instroment,  and  an  assignee,  althougli  purchasing  be- 
fore maturity,  takes  it  sul^ect  to  all  defenses  existing  against  it  in  the 
hands  of  the  mortgagee. 

Praotice  in  the  Supreme  Court:  action  triable  db  novo:  er- 
RORS.  Neither  the  allowance  of  amendments  to  pleadings  after  decree, 
nor  the  improper  admission  or  exclusion  of  eddenoe  in  the  court  below 
are  grounds  for  reversal  in  an  action  triable  d$  novo  by  the  Supreme 
Court. 
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Appeal  Jran  Lee  District  Court. 

WxDlfESDAT,  OOTOBBB  4. 

Action  in  chancery  to  foreclose  a  mortgage.  Upon  a  trial 
on  the  merits  there  was  a  decree  dismiseing  plaintiff's  peti- 
tion and  directing  that  the  mortgage  be  canceled  as  prayed 
for  in  a  cross  bill  filed  by  defendant.  Plaintiff  appeals.  The 
facts  of  the  case  are  set  out  in  the  opinion. 

Sv/rley  db  Hale  and  D.  A.  Sprague^  for  appellaiit. 

Vcm  VaZkenlyiirg  <b  Hamilton  and  Craig  <&  ColUer^  for 
appellee. 

Beok,  J. — I.  The  mortgage,  which  is  the  foundation  of 
plaintiff^s  action,  purports  to  secure  a  promissory  note  for 
$3,000,  payable  to  J.  P.  Stevenson  or  order,  and  is  alleged  in 
the  petition  to  have  been  executed  by  defendant.  It  was 
transferred  by  the  payee  before  maturity  and  by  a  second  in- 
dorsement reached  the  hands  of  plaintiff.  The  defendant  in 
her  answer  alleges  that  the  note  was  not  signed  by  her  and  is 
a  forgery.  She  admits  the  execution  of  the  mortgage,  but 
avers  that  it  was  procured  by  the  fraud  of  the  mortgagee, 
who  represented  that  the  instrument  was  to  secure  the  pay- 
ment of  $2,000,  which  he  and  his  partner  owed  to  a  bank; 
that  the  mortgagee  was  her  son-in-law  and  his  partner  her 
son,  and  on  accoimt  of  her  relation  to  these  parties  she  was 
willing  to  aid  them  by  executing  the  mortgage,  and  she  had 
full  confidence  in  the  truth  of  Stephenson's  representation  to 
her;  that  she  did  not  read  or  hear  read  the  mortgage,  and  was 
utterly  ignorant  of  its  contents,  and  that  no  consideration 
whatever  was  received  by  her  on  account  of  her  execution  of 
the  instrument  She  alleges  that  she  was  deceived  and  de- 
frauded by  Stephenson,  and  thereby  induced  to  execute  the 
mortgage  for  $3,000  to  him  instead  of  a  like  instrument  for 
$2,000  to  the  banl^,  of  which  plaintiff  had  actual  notice  when 
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the  mortgage  was  transferred  to  him.  The  answer  is  made 
a  cross  bill  and  prays  that  the  mortgage  may  be  canceled. 
Other  allegations  of  the  petition  need  not  be  recited  here. 
The  plaintiff  denies  the  averments  of  the  petition  and  alleges 
that  he  acquired  the  note  as  a  good  faith  indorsee  and  assig- 
nee before  the  maturity  of  the  debt,  and  without  notice  of  the 
defense  set  up  by  defendant. 

II.  The  evidence  shows  that  the  mortgage  was  duly  ac- 
knowledged and  recorded,  and  that  the  note  was  indorsed  and 
the  mortgage  assigned  to  plaintiff  before  maturity.  In  the 
view  we  take  of  the  case,  we  need  not  consider  the  evidence 
upon  which  defendant  claims  that  plaintiff  had  actual  notice 
of  her  defenses  when  the  note  and  mortgage  were  transferred 
to  him. 

We  are  of  the  opinion  that  the  testimony  satisfactorily 
shows  that  the  note  was  not  signed  by  defendant,  and  her 
signature  thereto  was  forged  by  Stephenson.  She  testifies 
positively  and  directly  to  this  effect,  and  her  testimony  is  in 
some  manner  supported  by  other  witnesses  and  circumstances 
disclosed  by  the  evidence.  It  is  shown  that  Stephenson, 
about  the  same  time,  had  committed  another  forgery,  which, 
in  connection  with  the  feet  that  he  was  not  called  upon  to 
support  the  note,  has  some  influence  in  leading  our  minds  to 
the  conclusion  we  have  reached.  Her  positive  testimony  is 
assailed  by  the  testimony  of  experts  who  testify,  from  com- 
parison of  the  signature  in  question  with  other  signatures 
supposed  to  be  genuine,  that  they  believe  the  name  aifixed  to 
the  note  was  written  by  defendant.  Like  testimony  of  other 
experts  based  upon  comparison  of  the  same  writings  disclose 
the  belief  on  their  part  that  the  signature  is  a  forgery.  The 
expert  testimony  on  both  sides  of  the  case  has  but  little  value 
from  the  rather  singular  feet  that  it  is  almost  exclusively 
based  upon  the  comparison  of  the  signatures  to  the  note  and 
mortgage.  While  the  signature  to  the  mortgage  is  not 
denied  by  defendant,  but  indirectly  admitted  in  her  answer, 
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the  court  below  seems  to  liave  reached  the  conclusion  that  it 
was  forged  as  well  as  the  signature  to  the  note.  Defendant 
in  her  testimony  does  not  testily  as  to  the  genuineness  of 
the  signature  to  the  mortgage.  If  we  are  to  regard  it  as 
genuine,  it  must  be  admitted  that  the  expert  testimony,  be- 
ing based  almost  alone  upon  the  comparison  of  the  signature 
in  controversy  with  this  signature  to  the  mortgage,  has  not 
the  weight  it  would  possess  had  comparison  been  made  with 
other  signatures  shown  to  be  genuine. 

III.  The  note  being  found  to  be  forged  no  recovery  can 
be  based  upon  it.  But  plaintiff  insists  that  as  he  is  a  good 
1  MOR  AGS'  ^*^*^  assignee  for  value  of  the  mortgage,  and  ac- 
ukMsubject  q.^^^^  i^  before  its  maturity,  he  is  entitled  to  re- 
to  defenses,  ^^^^^  g^^.  ^j^^  difficulty  in  the  way  of  plaintiff's 
position  is  that  the  rule  he  relies  upon  prevails  exclusively 
in  commercial  law  and  is  applicable  alone  to  the  case  of  ne- 
gotiable paper.  The  assignee  of  non-negotiable  paper  is  not 
protected  from  defenses  of  the  obligor  or  grantor  arising  on 
account  of  matters  existing  between  the  original  parties  to 
the  paper,  or  on  account  of  frauds  perpetrated  in  procuring 
its  execution.  A  mortgage  is  not  a  negotiable  instrument, 
and  the  rule  of  commercial  law  invoked  by  plaintiff  is  not 
applicable  to  the  case. 

It  will  not  do  to  say  that  defendant  by  executing  the  mort- 
gage and  putting  it  into  circulation  ought  not  to  be  permit- 
ted, as  against  an  innocent  holder,  to  allege  that  it  is  not 
binding  upon  her.  The  trouble  with  this  position  is  that  the 
doctrine  of  innocent  holders  has  no  application  except  as  to 
holders  of  commercial  paper.  See  Pope  <&  Slocum  v.  Jaco- 
bics,  10  Ipwa,  262;  1  Hilliard  on  Mortgages,  p.  527,  etseq. 

The  testimony  clearly  establishes  that  the  mortgage  was 
without  consideration  and  procured  by  the  fraud  of  Stephen- 
son, whereby  defendant  was  induced  to  execute  the  instru- 
ment to  a  parly  and  for  an  amount  not  contemplated  and 
agreed  to  by  her.    Stephenson  could  not  have  recovered  upon 
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the  mortgage;  plaintiff  has  no  higher  or  better  rights  under 
the  assignment. 

lY.    After  the  cause  was  tried  and  the  decree  signed  de- 
fendant filed  an  amended  pleading  denying  that  she  signed 
the   mortgage  and  averrinff   that  her  siffnature 

2.  PRACnCB  'O'TS  O  O 

p^remecourt  •  ^^^^^^^^  ^^  *  forgery.  The  ruling  of  the  court 
donovol  W-*  in  permitting  this  amendment  to  be  filed  is  al- 
^^'  leged  by  plaintiff  to  be  erroneous  and  the  ground 

for  the  reversal  of  the  decree  of  the  court  below.  We  may 
admit  for  the  purpose  of  the  case,  without,  however,  deciding 
the  point,  that  the  amendment  was  erroneously  allowed.  Yet 
the  error  does  not  require  the  decree  to  be  disturbed.  The 
cause  is  tried  here  de  novo.  If  we  disregard  the  amendment 
and  hold  that  defendant  admits  the  execution  of  the  mort- 
gage, which  we  have  done  in  the  foregoing  discussion,  the 
plaintiff  is  uuc  entitled  to  recover  for  the  reason  we  have 
above  stated.  The  amendment  works  no  prejudice  to  plain- 
tiff in  this  court,  and  is  not,  therefore,  a  ground  for  reversing 
the  decree  of  the  court  below. 

V.  A  deposition  was  read  against  plaintiff's  objection  on 
the  ground  that  the  witness  was  in  court  and  his  oral  testi- 
mony should  have  been  taken.  We  need  not  review  the  rul- 
ing of  the  court  admitting  the  deposition  for  the  reason 
that  the  witness,  after  his  deposition  was  read,  testified  orally, 
and  all  matters  which  plaintiff  desired  to  introduce  in  evi- 
deuce  through  his  testimony  were,  or  could  have  been,  called 
out  upon  his  examination.  The  cause  being  tried  here  de 
novo  will  not  be  reversed  for  errors  in  the  admission  of  the 
testimony  which  work  no  prejudice.  Plaintiff  has  all  the 
evidence  which  he  thought  proper  to  elicit  upon  the  examin- 
ation of  the  witness.  His  case  is  fairly  before  us  in  the  con- 
dition  he  chose  to  present  it  It  may  be  tried  upon  the  evi- 
dence  he  has  introduced  without  inquiry  as  to  the  correctness 
of  the  ruling  of  the  court  in  question. 

Under  Code,  section  2742,  as  amended,  the  plaintiff  was  au- 
thorized to  present  the  testimony  of  her  witnesses  or  any  part 
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thereof  in  writiiig.     The  court,  therefore,  did  not  err  in  per- 
mitting her  to  read  the  deposition  in  question. 

The  foregoing  discussion  disposes  of  all  questions  arising 
in  the  case.    The  decree  of  the  District  Court  is 

joJFIBMED. 


The  State  v.  MoGi^thlek. 


1.  Bvidenoe:  PBOCSBDnro  iif  bastabdt:  degree  op  proof.  In  a  pro- 
ceeding in  bastardy,  under  section  4720  of  the  Code,  a  defendant  may  be 
found  guilty  upon  the  unsupported  evidence  of  the  prosecutrix. 

2. : : .    Such  an  action  is  triable  by  ordinary  proceeding! 

and  n  preponderance  of  evidence,  only,  is  necessaiy  to  a  conviction. 

Ajypeal  from  Mon/roe  DUtriet  GcyiiH. 
Wednesday,  Ootobeb  4. 

The  following  complaint  was  filed  in  said  court: 

"  The  State  of  Iowa,  1 

V.  V  Oomplcdnt  in  Bastardy, 

Jacob  L.  McGlothlen.         ) 

In  the  District  Court  of  the  State  of  Iowa,  in  and  for  Mon- 
roe county.  I,  Amanda  Meeker,  an  unmarried  woman,  re- 
siding in  the  county  of  Monroe,  in  the  State  of  Iowa,  do  here- 
by state  and  complain  that  I  am  now  pregnant  with  a  child, 
which,  if  bom  alive,  will  be  a  bastard.  And  I  hereby  charge 
and  allege  that  Jacob  L.  McGlothlen,  a  resident  of  Wapello 
county,  Iowa,  is  the  father  of  said  child.  And  I,  the  said 
Amanda  Meeker,  do  on  my  oath  say  that  the  foregoing  facts 
are  true. 

The  defendant  pleaded  not  guilty.  Trial  by  jury,  verdict 
guilty  and  judgment.    The  diefendant  appeals. 

Perry  db  Townsend^  for  appellant. 

Smith  MePTierBOTij  Attorney  General^  for  the  State. 
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Sebvbrs,  J. — T;  Counsel  for  defendant  insists  there  was 
no  evidence  tending  to  show  the  gnilt  of  the  defendant  ex- 
i  BviDBNCB-  ^P*  *^^*  ^^  Amanda  Meeker,  the  prosecutrix, 
SastSdyl^e-  *^^  *^^®  being  SO  the  conviction  cannot  be  sus- 
greeofp^of.  tained.  The  statute  provides  in  cases  of  this 
character  "  the  issue  on  the  trial  shall  be  guilty  or  not  guilty, 
and  shall  be  tried  as  an  ordinary  action."  Code,  §  4720.  An 
ordinary  action  is  defined  to  bo  a  civil  action  at  law  as  dis- 
tinguished from  an  equitable  proceeding  (Code,  §  2507),  and 
in  such  actions  no  corroborjttion  of  a  witness,  however  much 
he  may  be  interested  in  the  result,  is  required  to  enable  a 
party  to  recover. 

It  is  further  provided  by  statute  that  the  defendant  in 
prosecutions  for  "  a  rape  or  for  enticing  or  taking  away  an 
unmarried  female  of  previously  chaste  character  for  the  purpose 
of  prostitution,  or  aiding  or  assisting  therein,  or  for  seducing 
and  debauching  any  unmarried  female  of  previously  chaste 
character,  cannot  be  convicted  upon  the  testimony  of  the  person 
injured  unless  she  ba  corroborated  by  other  evidence  tending 
to  connect  the  defendant  with  the  commission  of  the  offense." 
Code,  §  4560.  Nor  can  a  conviction  be  had  upon  the  uncor- 
roborated evidence  of  an  accomplice.  Code,  §  4559.  As  it  is 
provided  by  statute  that  corroboration  is  required  in  other 
cases  and  none  in  this,  therefore,  because  of  the  statute,  we 
hold  a  defendant  may  be  convicted  in  a  proceeding  of  this 
character  upon  the  uncorroborated  evidence  of  the  prosecutrix. 

II.  The  court  refused  to  instruct  the  jury  that  they  must 
be  satisfied  beyond  a  reasonable  doubt  the  defendant  was 

^ . .  guilty  before  they  could  convict.     This  is  said  to 

^-  be  erroneous  and  Barton  v.  ThompaoTiy  46  Iowa, 

30,  is  relied  on.  This  case  has  been  overruled.  Welch  v,  Ju- 
genheimeTj  a/rUe^  11.  This  case  must  be  tried  as  an  or- 
dinary action  in  civil  cases;  the  rule  as  to  reasonable  doubts 
prevailing  in  criminal  cases  does  not  apply,  and  there  may  be 
a  conviction  upon  a  preponderance  of  the  evidence. 

Affirmed. 
Vol.  LVI— 35. 
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89  1^1  !•  Bailroads:  psbsonal   injury:  neqliqbnce.    The  plaintiff  was 

employed  by  the  defendant  on  a  construction  train,  and  in  the  discharge 
of  his  duty  he  walked  to  the  rear  of  tiie  train  while  in  motion;  when 
within  five  feet  of  the  rear  end  of  the  last  flat  car  in  front  of  the  caboose 
the  latter  was  uncoupled  by  the  conductor,  who  warned  the  plaintiff  to 
stop,  and  at  a  signal  the  engineer  increased  the  speed  of  the  train  with 
a  sudden  jerk,  which  threw  the  plaintiff  from  the  car  and  he  was  run 
over  and  iiyured.  In  an  action  to  recover  damages  for  such  iigury  it 
was  held  that  a  verdict  for  the  plaintiff  was  supported  by  the  evidence. 

2. : ;  EVIDENCE.    In  such  an  action  it  is  competent  for  the 

plaintiff  to  show  that  the  uncoupling  of  the  cars  while  in  motion  was 
unusual. 

8. : :  — > .    It  is  not  competent  for  a  witness  testifying  in 

regard  to  the  customary  manner  of  operating  trains  te  give  an  opinion 
as  to  the  propriety  or  impropriety  of  a  given  method. 

4. : :  INSTRUCTIONS.    The  giving  and  refusal  of  instructions 

cdbsidered  and  held  to  be  without  error. 

Appeal from^  Lee  Ci/rcuU  Cov/rt. 

Tuesday,  Octobee  4. 

This  is  an  action  at  law  to  recover  damages  which  it  is 
alleged  the  plaintiff  sustained  while  in  the  employment  ot 
the  defendant  by  being  run  over  by  a  car  through  the  negli- 
gence of  certain  co-employes.  The  petition  and  answer  were 
in  the  usual  form,  the  plaintiff  claiming  that  he  was  injured 
by  reason  of  negligence  in  the  persons  having  charge  of  said 
train,  and  averring  due  care  on  his  part,  and  the  defendant 
denying  such  negligence  and  pleading  contributory  negli- 
gence upon  the  part  of  the  plaintiff.  There  was  a  trial  by 
jury  which  resulted  in  a  verdict  and  judgment  for  the 
plaintiff  for  $5,500.     Defendant  appeals. 

OUlmore  <&  AndersoUy  for  appellant. 

Craig  d&  ColUer^  for  appellee. 
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EoTHBOCK,  J. — I.  The  maiu  facts  attending  the  accident 
are  not  in  dispute.  They  are  as  follows:  The  plaintiff  en- 
tered the  service  of  the  defendant  oa  the  10th  day  of  July, 
1876,  as  a  shoveler  on  a  construction  train  having  its  head- 
quarters at  Summit  Station.  On  the  26th  of  August,  1876, 
this  construction  train  was.  being  employed  in  liauling  dirt  to 
Qertain  places  west  of  Summit  Station,  and  as  was  its  custom 
it  was  coming  into  the  station  to  lay  up  for  the  night  The 
train  consisted  of  an  engine  and  tender,  and  a  way  car,  and 
some  ten  or  twelve  flat  cars.  There  were  about  forty  labor- 
ers working  on  said  train.  There  were  two  topi  boxes,  with 
a  passage  way  between  them,  on  or  near  the  rear  end  of  the 
last  flat  car,  and  next  to  the  way  car.  The  way  car  had  a 
door  in  the  end  next  to  the  car  with  the  tool  box^es.  The 
train  usually  started  from  the  dump  about  the  time  or  before, 
all  the  dirt  was  thrown  from  the  cars,  and  as  soon  as  the  dirt 
was  all  removed  the  men  valked-  alpng  the  train  whil^  it  was 
in  motion,  deposited  their  tools  in  the  tool  boxes,  and  went 
into  the  way  car  to  get  their  dinner  buckets  and  any  of  their 
clothing  whic^h  might  be  ther^,  and  then  they  usually  re- 
turned to  the  front  of  the  train,  next  the  locomotive,  so  that 
they  could  get  off  opposite  their  boarding  house.  On  the 
evening  of  the  accident  th^  plaintiff  went  back  to  the  rear  of 
the  train  for  the  purpose  of  getting  his  coat  and  dinner 
bucket.  When  he  reached  the  rear  of  the  last  car,  and  was 
near  the  tool  boxes,  Mike  O'Neil,  the  conductor  of  the  train,  was 
standing  in  the  door  of  the  caboose.  The  speed  of  the  train 
had  slackened  somewhat,  and  O'Neil  stopped  one  Caffey,  who 
was  in  front  of  the  plaintiff  and  about  entering  the  way  car, 
and  warned  him  off.  O'Neil  stooped  and  pulled  the  pin 
which  coupled  the  way  car  to  the  train,  and  raised  up  and 
signalled  the  engineer,  whp  put  on  steam,  which  increased 
the  speed  of  the  train  suddenly,  producing  a  jerk,  by  reason 
of  which  the  plaintiff  and  another  of  the  employes  fell  in 
the  opening  made  in  the  train,  by  the  uncoupling  and  in- 
creased speed,  and  were  run  over  by  tl^e  caboose.     One  of  the 
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plaintifi's  legs  was  broken  and  crushed  in  snch  a  manner  as 
to  require  amputation  above  the  knee,  and  he  was  otherwise 
injured.  The  other  employe  who  fell  from  the  car  at  the 
same  time  was  killed. 

.  The  theory  of  the  plaintiff  is  that  the  conductor  was  neg- 
ligent in  uncoupling  the  car  and  giving  the  signal  to  the 
engineer,  and  that  the  engineer  was  negligent  by  putting 
on  too  much  steam,  suddenly  producing  a  violent  jerk  which 
threw  him  from  the  car.  Counsel  for  the  defense  contend 
that  the  plaintiff  was  guilty  of  contributory  negligence  by 
standing  within  from  three  to  five  feet  of  the  end  of  the  car, 
knowing  that  the  conductor  pulled  the  pin  and  made  the  sig- 
nal, and  knowing  that  the  man  in  front  of  him  had  been 
warned  of  the  danger;  and  by  carelessly  standing  still  with- 
out attempting  to  avoid  injury  to  himself  by  any  means 
whatever. 

At  the  instance  of  the  plaintiff  the  court  submitted  to  the 
jury  certain  special  interrogatories,  which,  with  the  answers 
thereto,  were  as  follows: 

"Ist.  Were  the  conductor  and  engineer  on  defendant's 
train  guilty  of  negligence  which  was  the  proximate  cause  of 
the  injury?    Answer.     Yes. 

"2d.  Did  O'Neil  see  Jeffrey  on  the  tool  car  before  he, 
O'Neil,  pulled  the  pin  between  the  way  car  and  tool  car? 
Answer.     Yes. 

"3d.  Did  O'Neil  know  where  Jeffrey  was  standing  on  the 
tool  car  at  the  time  he  gave  the  signal  to  the  engineer  to 
go  ahead?    Answer.     Yes. 

"4th.  Did  O'Neil  or  the  engineer  give  Jeffrey  any  warn- 
ing, which  was  reasonably  sufficient  to  have  put  him  on  his 
guard  against  what  followed  ?    Answer.    No. 

"5th.  Was  it  the  act  of  the  conductor  and  the  engineer 
that  put  Jeffrey  in  a  place  of  danger?    Answer.     Yes. 

"6th.  Did  O'Neil  see  Jeffrey's  position  on  the  tool  car  in 
time  to  have  avoided  the  injury  to  him  by  exercising  ordi- 
nary care?    Answer.     Yes. 


t^ 
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''7tli.  If  you  answer  tlie  sixth  question  yes,,  then  answer 
the  following  question:  Did  O'Neil,  after  seeing  JeflFrey's 
position  on  the  tool  car,  exercise  ordinary  care  and  precaution 
to  avoid  injuring  him?    Answer.     No." 

Certain  interrogatories  were  also  submitted  to  the  jury  at 
the  instance  of  the  defendant,  which  with  the  answers  are  as 
follows: 

"1st.  How  near  the  rear  end  of  the  tool  car  was  the  plaintiff 
standing  at  the  time  he  fell  off?  Answer.  From  three  to 
five  feet. 

"2d.  Was  not  he  standing  too  near  the  end  of  the  tool  car 
to  be  reasonably  safe,  at  the  time  he  fell  off.     Answer.     No. 

"3d.  Was  he  not  at  the  time  he  fell  off  standing  so  near 
the  end  of  the  tool  car  that  his  position  was  evidently  dan- 
gerous, in  case  the  speed  of  the  car  he  was  on  was  increased 
in  an  ordinary  degree,  unless  he  held  on  to  something  or 
braced  against  the  start?    Answer.     No. 

"4th.  Did  plaintiff  make  any  efforts  at  all  to  secure  him- 
self against  a  forward  movement  on  the  car  on  which  he 
stood?    Answer.     No. 

"5th.  If  he  did  make  such  efforts,  what  were  they?  An- 
swer.    No  effort. 

"5th.  Did  plaintiff  see  the  conductor  pull  the  pin?  An- 
swer.    Yes. 

"7th.  How  much  time  elapsed  after  the  conductor  pulled 
the  pin,  and  before  the  speed  of  the  tool  car  was  increased? 
Answer.     About  five  seconds. 

"8th.  Was  plaintiff  exercising  ordinary  and  reasonable  care 
for  his  own  safety  after  he  saw  the  pin  pulled,  and  up  to  the 
time  he  fell  off?    Answer.     Yes.    n. 

"9th.  Was  what  plaintiff  saw  the  conductor  do  and  heard 
him  say  in  the  way  of  uncoupling,  giving  warning  and  sig- 
nal, reasonably  sufficient  to  put  plaintiff  on  his  guard  against 
what  was  likely  to  follow?     Answer.     No. 

"10th.     Does  the  evidence  show  that  plaintiffs  injury  was 
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in  consequence  of  the  negligence  of  any  of  the  employes  oi 
the  company?    Answer.     Yes. 

"11th.  If  you  say  it  was,  then  which  onie  was  it?  Answer. 
Conductor  and  engineer. 

"12th.  In  what  particular  things  did  such  negligence  con- 
sist, if  you  say  there  was  such  negligence?  Answer.  In 
cutting  train  in  two  while  in  motion  and  unusual  jerk. 

"15  th.  Did  not  plaintiff  know  as  much  about  what  was 
going  to  happen  after  the  signal  to  go  ahead  was  given  as 
O'Xeil  did?    Answer.     No. 

"14th.  If  you  have  answered  that  the  injury  was  in  con« 
sequence  of  the  negligence  of  the .  conductor,  then  state  in 
what  such  negligence  consisted?  Answer.  In  cutting  train 
in  two  while  in  motion. 

"15th.  If  in  consequence  of  the  negligence  of  the  engi- 
neer,  then  state  in  what  such  negligence  consisted.  Answer. 
By  giving  an  unusual  jeric. 

"16th.  Did  not  the  conductor  after  giving  the  warning 
and  signal  he  did  give,  and  knowing  that  plaintiff  saw  what 
he  was  doing,  have  reasonable  cause  to  believe  that  plaintiff 
<5ould  and  would  secure  himself  from  ordinary  jerk  of  the  train? 
Answer.     No. 

"17th.  Is  it  ordinary  prudence  for  a  iman  with  plaintiff's 
experience  about  trains  to  stand  the  distance  he  was  from 
the  rear  of  a  car  about  to  be  cut  off,  under  the  circumstances 
this  car  was?     Answer.     Yes. 

"18th.  Did  the  plaintiff  see  and  understand  the  signal  to 
go  ahead?    Answer.     Yes. 

"19th.  Did  he  have  reasonable  cause  to  know  from  any- 
thing he  saw  or  heard  that  the  car  on  which  he  stood  was 
about  to  be  separated  from  the  car  next  behind  it?  Answer. 
Yes." 

Questions  one,  four,  and  five  propounded  at  the  instance  of 
the  plaintiff  were  objected  to  by  the  defendant  because  each 
Was  in  fact  composed  of  two  questions.     The  objection  urged 


DECEMBER  TERM,  1881.  551 

Jeffrey 'V.  The  K.  &  D.  M.  B.  Ck>. 

is  that  said  questions  joined  the  acts  of  the  engineer  and  con- 
ductor, and  required  the  jury  to  answer  whether  by  their 
joint  negligent  acts  the  accident  happened.  These  questions, 
it  appears  to  us,  submit  a  single  proposition,  and  although 
they  embrace  the  acts  of  two  of  defendant's  employes  they 
are  still  a  single  question.  They  are  not  such  as  tend  to  con- 
fiise  a  jury  by  requiring  them  to  draw  a  conclusion  from 
many  facts.  Further  than  this  the  jury  appear  to  have  fully 
comprehended  the  questions,  as  will  appear  by  the  answers 
to  interrogatories  ten  and  eleven,  propounded  at  the  instance 
of  the  defendant.  The  attention  of  the  jury  was  there  di- 
rected to  the  same  subject  and  they  distinctly  and  plainly 
answer  that  plaintiff  was  injured  in  consequence  of  the  neg- 
ligence of  the  conductor  and  engineer. 

II."  The  defendant  moved  the  court  to  set  aside  the  verdict 
because  the  same  was  against  the  evidence,  and  because  the 
1.BAILBOAD8:  ^J^swers  to  certain  of  the  special  findings  were 
liu7^:°uegd-  ^^^  rcsult  of  prejudice,  and  were  not  sustained  by 
gence.  ^^^  evidence,  and  for  judgment  for  the  defendant 

upon  the  special  iindings.  These  motions  were  overruled  by 
the  court 

The  motion  for  judgment  for  the  defendant  on  the  special 
findings  was  corr^tly  overruled  for  the  simple  reason  that 
the#answer8  to  the  special  interrogatories  do  not  show  affiriri- 
atively  that  the  defendant  is  entitled  to  judgment.  In  regard 
to  the  special  interrogatories  submitted  to  the  jury  in  this 
case  we  deem  it  proper  to  say  that  the  court  would  have 
been  fully  justified  in  refusing  to  submit  many  of  them  to 
the  jury.  It  is  not  the  purpose  of  the  statute  authorizing 
this  practice  to  permit  parties  to  submit  a  lengthy  cross-ex- 
amination of  the  jury  upon  every  conceivable  fact  in  the  case, 
whether  it  be  proximate  or  remote  to  the  main  inquiry. 
Such  a  procedure  tends  'bnly  to  confudon.  The  questions 
propounded  are  framed  from  the  standpoint- of  the  party  pro- 
pounding them,  and  are  often  (unintentionally  it  may  be)  un- 
feirly  put. 
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It  is  urged  by  counsel  for  the  defendant  that  the  special 
findings  of  the  jury  are  inconsistent  with  each  other  and  that 
the  answers  to  the  questions  numbered  3,  8,  9,  13,  16  and  17 
are  so  wanting  in  support  from  the  evidence  as  to  be  "  abso- 
lutely astounding."  It  is  not  our  purpose  to  discuss  these 
findings  separately.  We  have  carefully  examined  the  evi- 
dence, which  is  fully  presented  in  the  record,  and  in  addition 
to  what  has  already  been  given  as  conceded  facts  in  the  case 
we  will,  without  going  into  the  testimony  of  the  witnesses  in 
detail,  recite  certain  other  facts  which  we  think  the  jury  were 
fairly  warranted  in  finding  from  the  evidence.  When  Jeffrey, 
the  plaintiff,  started  for  the  rear  of  the  train  on  the  evening 
of  the  accident  he  was  acting  under  the  orders  of  those  in 
charge  of  the  train.  The  men  were  required  to  deposit  their 
tools  in  the  tool-boxes,  and  get  their  coats  and  buckets  from 
the  way  c^r  while  the  train  was  in  motion.  When  he 
reached  the  tool  boxes  a  man  in  front  of  him  was  about  to  step 
into  the  way  car,  and  Jeffrey  heard  the  conductor,  O'Neil,  say 
to  him  "stand  back,  do  you  want  to  get  killed?"  accompanying 
these  words  with  an  oath,  and  Jeffries  testified  "  and  I  stopped 
where  I  was."  Just  as  O'N'eil  said  that,  he  pulled  the  pin, 
raised  up,  and  the  train  was  off  with  a  sudden  jerk,  and  Jef- 
frey was  thrown  from  his  feet  and  off  the  car.  The  jury 
were  therefore  warranted  in  finding  that,  up  to  the  time  when 
the  plaintiff  heard  the  warning  to  the  man  in  advance  of  him, 
he  was  not  only  not  negligent,  but  was  acting  under  orders. 
Next,  it  is  proper  to  consider  the  manner  in  which  the  way 
car  was  detached  from  the  train.  It  appears  that  the  un- 
coupling was  made  while  the  train  was  in  motion,  and  the 
way  car  allowed  to  follow  the  train  to  save  time  in  side  track- 
ing the  train  on  one  switch,  and  the  way  car  and  engine  on 
another.  And  here  it  will  be  observed  that  the  jury  find,  in  an- 
swer to  the  fourteenth  and  fifteenth  i|g;errogatories  propounded 
by  the  defendant,  that  the  negligence  of  the  conductor  con- 
sisted in  cutting  the  train  in  two  white  it  was  in  motion,  and 
that  the  negligence  of  the  engineer  consisted  in  "  giving  an 
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unusual  jerk."  It  may  well  bo  inquired  why  was  it  neces- 
sary to  cut  the  train  in  two  while  in  motion,  and  what  emer- 
gency was  there  that  prevented  the  brake  from  being  applied 
on  the  way  car,  and  why  should  the  engineer  give  the  train  a 
sudden  jerk  without  any  signal,  where  there  were  some  forty 
men  on  it  whose  duty  required  them  to  be  passing  from  one 
end  of  the  train  to  the  other.  One  wifcnass,  wh:>  was  staudSig 
near  the  train,  testified  that  there  was  a  terrible  jerk  in  the 
train.  Another  says,  ''all  at  oilce  I  heard  a  tremendous 
jerk.  It  was  an  unusual  bump  or  jolt.  I  didn't  hear  any 
gradual  taking  up  of  slack."  Another  testified  as  follows: 
"This  was  a  big  sound;  it  was  a  severe  bump  at  one  surge, 
as  I  noticed  it;  I  did  not  notice  anything  gradual  about  it." 
Another  witness  testified  to  the  eflfect  that  the  whole  transac- 
tion including  the  pulling  of  the  pin,  the  signal,  the  unusual 
jerk,  and  the  falling  of  the  men  upon  the  track  was  very  sud- 
denly done.  One  witness  says  he  never  knew  the  train  to 
start  so  hard  without  ringing  the  bell  or  giving  warning. 
Another  states  that  the  •*  jerk  almost  instantaneoucily  fol- 
lowed the  signal."  But  we  have  given  enough  to  demon- 
strate that  there  was  evidence  which  fairly  warranted  the 
jury  in  finding  that  the  conductor  and  engineer  were  charge- 
able with  negligence. 

It  is  urged,  however,  that  the  plaintiff  was  chargeable  with 
contributory  negligence  because  he  heard  the  warning  to  the 
man  in  front  of  him,  saw  the  conductor  pull  the  pin  and 
give  the  signal,  and  knew  that  the  speed  of  the  train  would  be 
increased,  and  that  there  would  be  danger  in  standing  from 
three  to  five  feet  from  the  end  of  the  tool  car  without  taking 
hold  of  the  locks  or  hoops  on  the  tool  boxes,  or  some  stakes 
or  standards  which  were  in  reach.  But  there  is  nothing  in 
all  the  evidence  to  charge  the  plaintiff  with  notice  of  the  unu- 
sual jerk  which  followed  the  signal,  nor  to  advise  him  that  pre- 
cautions against  it  were  necessary.  He  had  the  right  to  as- 
sume that  the  forward  movement  of  the  train  would  be  made 
in  the  usual  manner. 
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Much  of  the  argument  of  counsel  is  devoted  to  what  the 
plaintiff  might  have  done  to  save  himself  from  injury  in  the 
five  seconds  which  the  jury  found  intervened  between  the 
pulling  of  the  pin  and  the  jerk  of  the  train.  The  jury  have 
found  that  he  was  guilty  of  no  negligence  which  contributed 
to  the  injury,  and  under  all  the  circumstances  surrounding 
the  plaintiff,  taking  into  consideration  the  exceedingly  brief 
space  of  time  intervening  and  the  suddenness  and  violence 
of  the  jerk,  which  the  plaintiff  had  no  reason  to  apprehend, 
we  are  not  prepared  to  say  that  the  verdict  should  be  dis- 
turbed,  under  the  well  known  rule  prevailing  in  this  court. 
It  will  be  understood  that  in  reciting  the  foregoing  facts  we 
are  giving  only  tkat  phase  of  the  case  favorable  to  the  plain- 
tiff. That  there  was  much  testimony  contradictory  thereto 
is  not  to  b3  denied.  But  our  inquiry  is,  was  the  jury  justi- 
fiad  in  finding  as  they  did?  We  think  they  were,  and  that 
their  verdict  is  fairly  su'pported  by  the  evidence. 

III.  The  plaintiff  was  examined  as  a  witness  in  his  own 
behalf.  Upon  his  re-examination  he  was  asked  by  his  coun- 
sel this  question:  "State  whether  or  not  after  O'Neil  gave 
the  signal  it  occurred  to  your  mind  that  there  was  a  stake  be- 
liind  the  tool  box?"  Another  similar  question  was  asked  as 
to  whether  or  not  it  occurred  to  his  mind  that  there  was  a 
padlock  on  the  tool  box.  Both  of  these  questions  were 
answered  in  the  negative.  Tlie  questions  and  answers  were 
objected  to  by  the  defendant,  and  the  objections  were  over- 
ruled. It  is  insisted  that  whether  or  not  plaintiff  thought  of 
the  means  at  hand  by  which  he  might  have  protected  him- 
self from  injury  is  not  the  standard  of  care  which  was  re- 
quired of  him. 

We  are  united  in  the  opinion  that  there  was  no  prejudicial 
error  in  permitting  this  evidence  to  go  to  the  jury.  The 
writer  hereof  is  of  opinion  that  the  defendant  was  precluded 
from  objecting  thereto,  because  in  the  cross-examination  the 
plaintiff  had  been  fully  interrogated  by  counsel  for  defendant 
in  regard  to  the  stake  and  the  padlock,  and  what  lie  thought 
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when  O'Neil  stooped  and  pulled  the  pin.  As  the  defendant's 
counsel  took  it  upon  himself  to  cro<3s-examine  as  to  the  opera- 
tions of  the  plaintiffs  mind  at  the  time  of,  or  immediately 
preceding,  the  accident,  an  objection  to  the  same  line  of 
evidence  upon  there-examination  of  the  plaintiff  was  correctly 
overruled.     Greenleaf  on  Ev.,  V.  1,  Sec.  468. 

A  majority  of  the  court,  however,  are  oftthe  opinion  that 
the  evidence  in  question  was  inadmissible,  upon  the  ground 
that  it  Was  Itiot  competent  for  the  plaintiff  to  exculpate  him- 
self from  negligence  by  showing  his  own  forgetfulness;  but 
that  under  the  circumstances  of  this  case  the  defendant  was 
not  prejudiced  thereby;  that  the  plaintiff  was  not  called 
upon  to  guard  against  a  danger  which  he  had  no  reason  to 
apprehend.  The  accident  arose  from  being  jerked  off  the 
car.  If  he  had  no  reason  to  appl^ehend  such  accident  it  can- 
not be  said  that  it  was  the  plaintiff  ^s  duty  to  seize  the  stake 
or  lock  upon  the  tool  box,  and  it  not  being  his  duty  it  was 
wholly  immaterial  whether  he  thought  of  them  or  not.  The 
special  findings  of  the  jury  show  that  they  never  reached  the 
question  as  to  such  duty.  They  found  in  answer  to  the  sec- 
ond special  interrogatory  that  the  plaintiff  was  not  standing 
too  near  the  end  of  the  tool  car  tp  be  reasonably  safe,  at  the 
time  lie  fell  off.  This  means,  of  course,  so  far  as  he  had  rea- 
son to  apprehend.  Again,  they  found  in  answer  to  the  third 
special  interrogatory  that  the  plaintiffs  position  so  near  the 
rear  end  of  the  car,  and  without  holding  on  to  anything,  was 
not  evidently  dangerous,  upon  the  supposition  that  there  was 
to  be  a  mere  ordinary  increase  of  speed.  For  answer  to  the 
fifteenth  special  interrogatory  they  found  that  there  w&s  such 
increase  of  speed  as  to  result  in  an  unusual  jerk.  In  answer 
to  the  ninth  special  interrogatory  they  found  that  the  plain- 
tiff did  not  have  sufficient  warning  to  put  him  on  his  guard 
against  what  was  likely  to  follow,  when  he  saw  the  pin  pulled. 
This  shows  clearly  that  he  did  not  have  reason  to  apprehend 
the  danger  to  which  he  became  exposed.  It  is  wholly  im- 
material, then,  Aether  he  had  in  mind  the  stake  or  the  lock 
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upon  the  tool  box.  He  could  most  certainly  have  made  a 
forward  movement  a  step  or  two  and  secured  his  safety  com- 
pletely. Yet  the  jury  found  that  he  was  excusable.  This 
must  have  been  upon  the  sole  ground  that  he  liad  no  reason 
to  think  it  necessary  to  take  hold  of  the  stake  or  lock.  Upon 
this  reasoning  the  majority  of  the  court  think  that  though 
the  evidenoe  was  not  properly  admissible  it  was  not  preju- 
dicial. 

IV.  Next  it  i  s  urged  that  the  court  erred  i^  permitting 
an  answer  by  a  witness  to  the  following  question: 

2 . '*  How  often  ha*you  seen  O'Neil  cut  that  car  oft 

evidence,  ^hiie  the  train  was  in  motion,  and  in  the  evening 
when  they  were  running  into  the  station  to  put  up  for  the 
night? "  The  answer  was  in  substance  that  the  witness  might 
have  seen  it  done  about  twice,  probably.  This  evidence  was 
not  incompetent.  The  theory  of  the  plaintiff  was  .that  it  was 
unusual  to  cut  off  the  way-car  in  that  manner,  and  there  was 
evidence  tending  to  show  that  the  plaintiff  had  not  been  in  a 
situation  to  see  it  done.  It  was  perfectly  proper  to  show  that 
the  act  of  which  plaintiff  complained  was  unusual. 

V.  Thomas  Reilly,  a  railroad  conductor,  was  examined  as 
a  witness  and  stated:  "  If  I  were  going  to  cut  a  freight  train 
^ . __.   in  two,  and  run  the  engine  and  caboose  on  a  side- 

*  track,  I  would  first  cut  the  train  off  in  front  of  the 

caboose,  then  I  would  put  the  flat  cars  on  the  side-track,  then 
run  back  with  the  engine  and  get  the  caboose  and  take  it 
where  I  wanted  it.  There  would  be  no  impropriety  in  cut- 
ting 0/  the  caboose  while  it  was  in  motion.  The  last  sen- 
tence we  have  indicated  by  italics  was  stricken  out  on  motion 
of  the  plaintiff.  The  ruling  of  the  court  was  unquestionably 
correct.  It  was  proper  for  the  witness  to  state  the  customary 
manner  of  separating  and  side-tracking  the  cars,  but  the  pro- 
priety of  any  given  method  was  a  question  for  the  jury,  after 
having  all  the  facts  and  circumstances  before  it.  The  conclu- 
sion or  judgment  of  the  witness  upon  the  question  of  cutting 
a  train  in  two  while  in  motion  was  not  proper  as  expert  tes- 
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timony.  Hamilton  v.  The  Des  Moines  Valley  R.  Co,.  36 
Iowa,  ZV\  MuUowney  v.  The  I.  C.  R.  Co.,  Id.,  462;  Belair 
V.  The  C.  dk  N.  W.  R,  Co.,  43  Id.,  662. 

VI.     The  court  upon  it3  own  motion  gave  to  the 'jury 
thirty-six  instructions,  which  appear  to  cover  every  conceiva- 

4. . .  ble  question  in  the  case.     None  of  these  instruc- 

instructions.  ^.j^^g  excepting  two  are  claimed  to  be  positively 
erroneous.  It  is  urged,  however,  that  they  are  general,  and 
only  contain  specific  facts  favorable  to  the  plaintiff.  The 
defendant  asked  the  court  to  give  to  the  jury  fifty  instruc- 
tions. They  were  all  refused.  It  is  urged  that  the  court 
erred  in  refusing  to  give  the  4th  of  such  instructions,  which 
is  as  follows:  "If  it  appear  that  the  plaintiff,  without  any 
necessity  for  so  doing,  voluntarily  left  a  place  of  safety  in  the 
front  or  center  of  the  train,  and  went  to  the  rear  of  the  tool 
car,  and  while  standing  there  saw  and  understood  that  the 
conductor  was  about  to  cut  the  way  car  off  from  the  one  on 
which  plaintiff  was  standing,  and  knew  what  the  effect  would 
be,  and  that  his  position  would  be  rendered  dangerous 
thereby,  and  yet  never  made  an  effort  to  secure  himself  from 
injury,  such  conducJt  would  render  him  guilty  of  contributory 
negligence.*' 

This  instruction  was  properly  refused.  If  it  had  been 
given  and  the  facts  therein  recited  had  been  found  by  the 
jury  to  have  been  established  by  the  evidence  there  must 
necessarily  have  been  a  verdict  for  the  defendant.  But  the 
instruction  omits  one  important  fact,  which  is  again  and  again 
referred  to  in  the  evidence,  and  that  is  whether  or  not  the 
plaintiff  had  time,  after  he  became  aware  of  the  danger,  to 
save  himself  from  injury.  The  same  may  be  said  of  the  5th 
instruction  asked  and  refused.  See  McNamara  v.  DratU  40 
Iowa,  413. 

VII.  The  14th  instruction  asked  and  refused  was  as  fol- 
lows: "If  plaintiff  voluntarily  or  unnecessarily  placed  him- 
self in  a  dangerous  position,  and  was  injured  therebj',  he  can- 
not recover."     Counsel  in  argument  submits  this  instruction 
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to  US  with  the  single  remark  "  that  it  is  a  proper  statement 
of  the  law."  We  think  the  court  correctly  refused  the  in- 
struction, because  a  party  may  voluntarily  and  without  actual 
necessity  expose  himself  to  danger  and  still  not  be  chargeable 
with  contributory  negligence.  That  he  was  on  the  rear  of 
the  tool  car  of  his  own  will,  and  without  any  actual  necessity 
to  be  there,  may  be  conceded,  and  still  he  may  have  been  in 
the  discharge  of  his  duty  as  an  employe  of  the  defendant. 

VIII.  The  sixteenth  instruction  asked  and  refused  was  as 
follows: 

'<  The  standing  or  being  within  two  or  three  feet  of  the 
rear  end  of  a  flat  car  without  being  secure  against  jerks  usual 
Bj^d  incident  to  the  handling  of  such  cars,  while  the  train  was 
in  motion,  is  of  itself  negligence,  and  if  you  find  that  plain- 
tiff voluntarily  placed  himself  in  that  situation  your  verdict 
must  be  for  defendant."  The  eighteenth  instruction  was  in 
substance  the  same.  The  refusal  to  give  them  to  the  jury  is 
assigned  as  error. 

These  propositions,  like  instruction  number  14,  in  effect 
state  the  rule  to  be  that  if  plaintiff  was  in  a  dangerous  posi- 
tion he  cannot  recover.  It  was  for  the  jury  to  determine  the 
question  of  contributory  negligence,  in  the  light  of  all  the 
facts  and  circumstances  surrounding  the  plaintiff  at  the  time 
of  the  accident,  and  not  from  the  mere  fact  of  plaintiff  being 
in  a  dangerous  position,  although  he  may  have  been  in  such 
position  voluntarily. 

IX.  Lastly  it  is  urged  that  the  court  erred  in  refusing  to 
give  the  20th  instruction  asked  by  defendant.  It  is  as  fol- 
lows: "  It  is  claimed  by  plaintiff's  counsel  in  argument  that 
although  plaintiff  himself  was  negligent,  yet  that  if  the  con- 
ductor, O'Neil,  saw  his  dangerous  position,  and  by  the  exer- 
cise of  ordinary  care  could  have  avoided  the  injury,  and  if  he 
failed  to  exercise  such  care,  plaintiff  could  nevertheless  re- 
cover. The  court  instructs  you  no  such  issue  is  made  in  the 
casej  and  the  failure  of  O'Neil  to  do  so  would  not  render  de- 
fendant liable  if  the  plaintiff  was  himself  negligent." 
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Ill  the  state  of  the  record  before  us  we  do  not  deem  it 
proper  to  determine  the  question  argued  by  counsel,  as  to  the 
necessity  of  pleading  specially  the  facts  necessary  to  recover 
where  it  is  found  that  the  plaintiff  was  negligent,  but  that 
such  negligence  should  not  be  imputed  to  him  because  the 
employes  of  defendant  failed  to  exercise  proper  care  to  avoid 
the  injury  after  the  discovery  of  plaintiff's  negligence.  If  it 
should  be  held  that  such  special  pleading  was  necessary,  the  i*e- 
fusal  to  give  the  instruction  asked  and  the  giving  of  the  con- 
verse of  the  proposition  by  the  court  was  error  without  prej- 
udice. The  jury  in  their  deliberations  did  not  reach  tliat 
question,  but  on  the  contrary  they  expressly  found  that  the 
plaintiff  was  without  fault  or  negligence.  Having  thus 
found,  the  question  as  to  plaintiff's  negligence  and  defend- 
ant's fault  thereafter  did  not  become  a  part  of  the  case,  and 
the  giving  of  the  instruction  complained  of  and  the  refusal 
to  give  that  asked  could  not  have  been  prejudicial  to  the  de- 
fendant. 

Affibicbtw 
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1.  Promissory  Note:  holdeb  of:  when  taken  ab  collateral. 
One  who  receives  a  promissory  note  as  collateral  security  for  an  antece- 
dent debt,  upon  which  no  extension  is  granted,  does  not  become  a  bona 
Jide  holder  for  value. 

2. : :  presumption  op  ownership.  The  holder  of  a  promis- 
sory note  is  presumed  to  be  the  owner  thereof  by  a  bona  fide  trsuisfer  for 
value,  but  such  presumption  is  rebutted  by  evidence  showing  that  the 
noteais  in  fact  the  property  of  another,  from  whose  possession  it  was 
procured  by  fraud. 

8.  Fraotice:  pleading:  waiver  of  irreoularitt.  Where  a  material 
allegation  is  omitted  from  a  pleading,  but  the  adverse  party  fails  to 
demur  thereto,  and  himself  tenders  an  issue  upon  the  point,  which  issue 
is  found  against  him,  the  judgment  based  on  such  finding  W'll  not  be 
reversed  on  account  of  the  irregularity. 


'!V6l8ff 
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Appeal  from  Benton  District  Court. 

TiTESDAY,  October  4. 

Action  to  foreclose  a  mortgage  given  to  secure  two  prom- 
issory notes  execute  by  the  defendant  Barber  to  one  J.  0. 
Fulkerson,  and  made  payable  to  him  or  bearer.  The  inter- 
vener, S.  B.  Fulkerson,  claimed  to  own  the  notes.  The  maker 
of  the  notes,  Barber,  makes  no  defense,  and  the  only  question 
presented  is  in  regard  to  the  ownership.  The  court  found 
that  they  were  owned  by  the  intervener,  and  dismissed  the 
plaintiff's  petition.     The  plaintiff  appeals. 

Preston  JBros.y  for  appellant. 

GUchriat  <&  JTainee,  for  appellee. 

Adams,  Oh.  J. — ^The  intervener  averred  in  his  petition  thai 
he  purchased  the  notes  of  the  payee  through  one  Twogood  aa 
his  agent;  that  Twogood  retained  the  notes  for  collection; 
that  while  the/  were  so  held  by  Twogood,  one  Elliott,  a  part- 
ner of  Twogood,  wrongfully  obtained  possession  of  the  notes, 
and  wrongfully  and  fraudulently  indorsed  and  transferred  the 
same  to  the  plaintiff.  He  further  averred  that  the  plaintiff 
has  no  right  or  interest  in  them,  but  that  they  belong  to  him. 
He  did  not  aver  that  the  plaintiff  is  not  a  bona  fide  holder 
for  value.  But  the  plaintiff  for  answer  to  the  petition  for 
intervention  not  only  denied  the  allegations  of  the  petition, 
but  averred  that  it  was  a  hona  fide  holder  for  value,  and  this 
averment  the  intervener  by  reply  denied. 

Upon  the  trial  the  plaintiff  introduced  in  evidence  the 
notes.  Thq  intervener  then  introduced  evidence  which  proved 
very  clearly  all  the  allegations  of  his  petition.  The  plaintiff 
then  introduced  evidence  showing  that  it  took  the  notes  from 
Elliott  as  collateral  security  for  indebtedness  due  from  Two- 
good  &  Elliott,  and  without  notice  of  the  true  ownership. 
Upon  cross-examination  of  the  plaintiff's  witnessess  it  was 
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made  to  appear  that  the  indebtedness  for  which  the  noties 
were  taken  as  collateral  security  was  in  part,  at  least,  an  ante- 
cedent indebtedness,  bnt  it  was  hot  shown  by  them  or  any 
other  witness  that  the  indebtedness,  was  wholly  such^  nor  was 
it  shown  that  no  extension  was  given  on  indebtedness  that 
was  confessedly  antecedent..  ' 

But  the  plaintiff  Insists  that  if  it  should  be  conceded  that 
the  indebtedness  was  wholly  antecedent^  and  that  no  exten- 
1.  FBOMis-  sion  was  glveti,  it  should  nevertheless  be  allowed 
holder  of :  *  to  rccover  as  a  holder  for  value.  In  support  of 
as  collateral,  this  proposition  the  plaintiff  cites  Crosby  v.  Tan- 
nery 40  Iowa,  136.  But  in  our  opinion  that  case  is  not  ap- 
plicable. The  question  determined  there  was  as  to  whether 
the  equity  of  a  third  person,  who  was  not  a  party  to  the 
note,  could  be  set  up  to  defeat  the  mortgage  by  which  the 
note  was  secured,  and  simply  upon  the  ground  that  the  holdjer 
took  the  note  after  maturity.  It  was  held  that  such  equity 
could  not  be  set  up.  The  question  in  the  case  at  bar  is  as 
to  whether  the  intervenor's  title  can  be  defeated  by  reason  of 
the  wrongful  indorsement  and  delivery  made  by  Elliott  to 
the  plaintiff.  It  certainly  cannot  unless  the  plaintiff  is:  a 
holder  for  value.  Now  the  mere  fact  that  the  plaintiff  took 
the  notes  as  collateral  security  would  not  show  that  it  ia  a 
holder  for  value.  It  would  not  be  such  if  they  were  taken 
wholly  as  collateral  security  fur  an  antecedent  indebtedness, 
and  no  extension  was  given.  Hyan  v.  CheWy  13  Iowa,  589. 
As  the  evidence  fails  to  show  that  the  notes  were  taken 
wholly  as  collateral  security  for  an  antecedent  indebtedness 
without  extension,  and  at  the  same  time  fails  to  show  that 
they  were  not,  we  have  to  determine  whether  uiider  the  evi- 
dence the  plaintiff  is  to  he  j[^e8imhed  to  be  a  holder  for  value. 

The  plaintiff  claims  that  the  fact  that  the  notes  came  from 
its  possession  is  sufficient  to  raise  a  presumption  that  it  paid 
2. :  pre-  value.     Authority  can  be  found  to  support  this 

.  sumption  of  *.,  -i«i  ^    -,  »  .    .  - 

ownership,      proposition,  and  for  the  purposes  of  this  opmito 
it  may  be  conceded.     But  if  such  presumption  was  raised  by 
Vol.  LVI— 36. 
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the  evidence  of  posBession  we  think  it  was  overcome  by  the 
evidence  introduced  by  the  intervener  showing  his  title  to 
the  notes,  and  the  wrongful  indorsement  and  delivery  by  El- 
liott to  the  plaintiff.  In  2  Daniel  on  Negotiable  Instru- 
ments, 412,  the  author  says:  <<  The  l^al  presumption  is  that 
the  holder  of  a  note  is  not  a  finder,  but  a  bona  fide  transferee 
for  value.  When,  however,  the  loss  of  the  original  owner  is 
shown,  the  burden  of  proof  shifts  and  the  holder  must  show 
that  he  acquired  it  in  good  faith  for  value."  See,  also,  Mor- 
ton V.  Rogers^  14  Wend.,  581 ;  Graves  v.  American  Exchange 
Bank,  17  K  Y.,  205;  Mafthewe  v.  PoythresSj  4  Geo.,  305; 
Oerrard  v.  Pittsburgh,  29  Pa.  St.,  157. 

The  rule  enunciated  finds  support  also  in  numerous  anal- 
ogous decisions  where  the  maker  proves  that  the  note  was 
procured  from  him  by  fraud.  Liaterman  v.  Field,  9  Gray, 
33;  Perrin  v.  Noyes^  39  Me.,  384;  Smith  v.  Sao  County^ 
11  Wall.,  139;  Dsdin  v.  Clark,  31  Mo.,  22;  Perkins  v. 
Prout,  47  N.  H.,  337;  Harbison  v.  Bank  of  Indiana,  28 
Ind.,  133;  Bailey  v,  Bidwell,  13  M.  &  W.,  73;  Fitch  v. 
Jones^  32  Eng.  Law  and  Eq.,  134.  The  same  doctrine  is 
recognized  by  the  text  writers.  Chitty  on  Bills,  260;  Byles 
on  Bills,  190;  2  Parsons  on  Bills  and  Notes,  438;  Story  on 
Promissory  Notes,  196. 

The  principle  upon  which  the  rule  is  based  is  said  in  1st 
Daniel  on  Negotiable  Instruments,  611,  to  consist  in  the  fact 
that  "  there  is  a  natural  presumption  that  an  instrument  so 
issued — that  is,  by  fraudulent  procurement — would  be  quickly 
transferred  to  another,  and  unless  he  gave  value,  which  could 
be  easily  proved  if  given,  it  would  perpetrate  great  injustice 
.and  reward  fraud  to  allow  him  to  recover." 

Why  for  the  same  reason  the  holder  of  a  negotiable  note 
which  he  had  received  from  a  person  who  had  stolen  it,  or 
•otherwise  wrongfully  obtained  it  and  made  ^  a  fraudulent 
transfer  of  it,  should  not  upon  an  issue  as  to  title  have  the 
burden  of  proving,  otherwise  than  merely  presumptively  by 
•evidence  of  possession,  that  he  paid  value,  we  are  unable  to 
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discover.  The  ease  with  which  the  holder  could  prove  that 
he  paid  value  if  he  did  pay  it,  and  the  difficulty  with  which 
the  true  owner  could  prove  that  the  holder  did  not  pay  value 
if  he  did  not  pay  it,  would  not  be  less  than  in  a  case  where 
the.  validity  of  a  negotiable  note  is  drawn  in  issue  in  an 
action  against  the  maker. 

It  is  true  that  in  Kelly  v.  Ford^  4  Iowa,  140,  a  different  doc- 
trine might  seem  to  be  held.  That  was  an  action  upon  a 
promissory  note  in  which  the  maker  pleaded  fraud.  Stockton, 
J.,  said:  "A  jury  would  not  be  authorized  by  any  evidence 
of  fraud  to  infer  that  the  note  was  assigned  after  maturity,  or 
that  no  consideration  was  paid  for  it  by  the  holder."  The 
view  which  the  learned  judge  took  of  the  law  is  further  shown 
by  a  remark  made  concerning  an  instruction  which  the  de- 
fendant asked  and  which  was  refused.  The  instruction  was 
in  these  words:  "  Where  fraud  or  illegality  is  established  there 
is  a  presumption  of  law  that  there  was  no  consideration  paid 
by  the  assignee  to  the  assignor  for  the  transfer  of  the  note; 
but  the  presumption  of  law  is  that  the  payee  not  being  able 
to  sue  in  his  own  name  has  handed  it  over  to  another  person 
to  sue  upon  it  for  his  benefit.  This  presumption,  so  raised 
by  law,  must  be  rebutted  by  the  holder  showing  that  he  gave 
value  for  the  note." 

After  holding  that  the  instruction  was  ^  properly  re- 
fused because  there  was  no  evidence  of  fraud,  the  learned 
judge  proceeded  to  remark  that  the  instruction  was  incorrect 
and  properly  refused,  because  it  did  not  rightly  state  the  law. 
In  support  of  his  view  he  oS.i^'A  Morton  v.  BogerSj  14  Wend., 
680;  and  Vallett  v.  Parker^  6  Wend.,  621.  An  examination 
of  these  authorities,  we  think,  will  show  that  the  learned  judge 
did  not  apprehend  their  full  import.  Besides,  as  no  fraud  was 
shown  it  was  unnecessary  to  consider  the  question  as  to  what 
the  correct  rule  would  have  been  if  it  had  been  shown.  We 
can  hardly  think,  therefore,  that  the  attention  of  the  court  was 
drawn  to  this  question. 

We  have  now  to  consider  one  other  point  made  by  the 
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plaintiff,  and  that  is  that  the  pleadings  did  not  justify  the  de- 
8.  PBACTicB  •  ^^  rendered,  even  if  the  evidence  did.  The  plaint- 
wa^fof  ^  contends  that  it  was  incumbent  upon  the  inter- 
ipreguiarity.  yg^or,  in  Order  to  maintain  his  claim,  to  aver  in  his 
petition  for  intervention  that  the  plaintiff  did  not  pay  value 
for  the  notes. 

It  was  certainly  not  incumbent  upon  the  plaintiff  to  aver 
in  its  petition  that  it  paid  value.  As  against  the  maker  having 
no  defense  the  plaintiff  was  entitled  to  recover  even  if  it  held 
the  notes  wholly  as  collateral  security  for  an  antecedent  In- 
debtedness and  without  other  consideration.  It  would,  indeed, 
as  against  the  maker  having  no  defense,  have  been  entitled  to 
recover  if  it  had  held  the  notes  as  a  gift.  The  intervenor,  in 
order  to  affect  the  plaintiff's  right  to  recover,  was  obliged  to 
rely  upon  a  fact  not  material  prior  to  intervention.  It  is  pos- 
sible, therefore,  that  the  petition  for  intervention  was  demurr- 
able. That  it  was  would  seem  to  be  indicated  by  Clappv.  Ce- 
dar County^  5  Iowa,  15,  an  authority  cited  by  the  plaintiff  and 
relied  upon  by  it  with  great  confidence.  In  that  case  it  was 
held  in  substance  that  in  order  to  let  in  the  defense  of  fraud 
in  the  procurement  of  a  negotiable  instrument  as  against  a 
holder  who  has  taken  the  instnunent  before  maturity  without 
notice,  it  is  incumbent  upon  the  maker  to  aver  that  the  holder 
did  not  pay  value. 

We  have  no  occasion  now  to  express  an  opinion  as  to  the 
correctness  of  that  ruling.  If  it  should  be  conceded  to  be  cor- 
rect it  would  not  change  the  rule  of  evidence  above  expressed. 
The  averment  that  the  holder  did  not  pay  value  would  be 
presumptively  supported  by  proof  by  the  defendant  of  the 
fraud,  where  that  was  the  defense,  or,  in  a  case  like  the  pres- 
ent, by  proof  by  the  intervenor  of  the  true  ownership,  and 
wrongful  abstraction  and  transfer. 

Tlie  ira^portant  consideration,  in  determining  the  correctness 
of  the  decree  below,  is,  that  while  it  may  be  that  the  inter- 
venor should  hj^ve  averred  in  his  petition  for  intervention  that 
the  plaintiff  did  not  pay  value,  yet  the  petition  for  inter- 
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Vfentibn  was  not  demurred  to,  but  on  the  other  hand  th^ 
plaintiff  tendered  an  issue  upon  this  point  by  averring  that 
ii  did  pay  value;  and- upon  that  issue  the  parties  went  to  trial 
and  upon  that  issue  the  court  must  have  found  that  the  plaint- 
iff did  not  pay  value.  The  evidence  being  sufficient  to  sup- 
port the  finding  we  cannot  reverse  by  reason  of  a  mere  irregu- 
larity, if  there  was  any,  in  the  manner  in  which  the  issue  was 
made.  Cotes  v.  City  of  Dofoenport^  9  Iowa,  227:  Atkins  v. 
Fcmlkrhery  11  Iowa,  327  j  Cook  v.  Woodbury  Couivty^  13 
Iowa,  21.    In  our  opinion  the  decree  must  be 

Affibmsd, 


Bbvbk  v.  Bbown  et  al. 


1.  Arbitrator :  mscoimuGT  of.  While  an  arbitrator  is  protected  from 
dvil  liability  for  his  acts,  the  fact  that  his  willful  misconduct  rendered 
the  award  invalid  and  imavailing  to  the  parties  may  be  shown  by  them 
to  defeat  a  recovery  in  an  action  to  recover  for  his  services  as  such  arbi- 
ttator. 

Appeal  from  the  Superior  Court  of  Cedar  Rapids. 

Thursday,  Octobkb  5. 

^  Ok  the  19th  day  of  February,  1880,  O.  C.  L.  Jones  com- 
menced this  action  against  Wm.  Harper,  Amos  Harper,  N. 
B.  Brown  and  Harry  T.  Brown,  upon  a  bond  executed  by 
William  Harper  and  N.  B.  Brown,  as  principals,  and  Amos 
Harper  and  Harry  T.  Brown,  as  sureties,  to  O.  C.  L.  Jones, 
W.  S.  Taylor  and  J.  H.  Camburn,  conditioned  for  the  pay- 
ment  to  them  of  their  fees  as  arbitrators,  in  an  arbitration 
pending  between  N.  B.  Brown  and  Wm.  Harper,  to  be  esti- 
mated at  the  rate  of  ten  dollars  per  day  each,  and  paid  when 
the  said  Taylor,  Camburn  and  Jones  shall  be  ready  to  sub- 
mit their  finding  to  the  Linn  District  Court,  but  in  no  case 
to  be  delayed  bayond  the  1st  day  of  March,  1879.  Theplaint- 
iif  alleged  that  he  performed  services  as  such  arbitrator  for 


566  SUPREME  COURT  OF  IOWA, 

Sever  v.  Brown. 

twenty-four  days,  and  that  the  ultimate  time  limited  in  the 
bond  for  payment  has  long  since  elapsed.  The  plaintiff  prays 
judgment  for  two  hundred  and  forty  dollars,  and  interest. 

On  the  19th  day  of  March,  1880,  the  defendants  N.  B. 
Brown  and  Harry  T.  Brown  answered  admitting  the  execu- 
tion and  delivery  of  the  bond  set  out  by  plaintiff,  the  ap- 
pointment of  said  persons  as  arbitrators,  and  that  plaintiff 
acted  as  one  of  the  same  for  the  time  stated  and  at  the  price 
named.  Defendants  further  answering  allege  that  during 
the  time  said  arbitration  was  pending  said  plaintiff  and  said 
J.  H.  Camburn  combined  and  conspired  together  corruptly 
to  wrong  and  defraud  defendant,  IT.  B.  Brown,  in  making 
and  filing  said  award;  that  plaintiff  and  said  J.  H.  Cam- 
bum,  in  pursuance  of  such  design  and  conspiracy,  after  a  le- 
gal adjournment  of  said  board  of  arbitration  had  been  made, 
and  before  either  party  to  said  arbitration  had  submitted  the 
same  to  said  board,  and  before  plaintiff  had  time  or  opportu- 
nity to  fully  present  his  testimony,  and  without  any  legal 
meeting  of  said  board  of  arbitration,  plaintiff  and  said  J.  H. 
Camburn  corruptly  made  and  caused  to  be  filed  in  the  Dis- 
trict Court  of  Linn  county  a  final  report  and  award  of  arbi- 
tration, finding  therein  that  said  Brown  was  indebted  to  Wm. 
Harper  in  the  sum  of  $41,000,  falsely  reporting  therein  that 
they  had  heard  said  matter  of  arbitration  fully,  and  falsely 
and  corruptly  pretending  that  said  matter  of  arbitration  had 
been  regularly  heard  and  submitted,  and  that  it  Was  a  just' 
and  correct  finding  of  the  matters  submitted  to  them  in  the 
articles  of  submission,  and  falsely  and  corruptly  pretending 
that  said  report  was  final,  and  covered  all  matters  submitted 
to  them  by  said  articles,  and  that  said  cause  had  been  closed 
by  the  respective  parties,  all  of  which  was  false,  and  well 
known  by  said  parties  to  be  false;  that  it  was  well  known 
to  said  plaintiff  and  said  Camburn,  at  the  time  said  report  and 
award  were  made,  that  the  evidence  had  not  been  closed,  and 
that  defendants'  attorneys  had  had  no  time  or  opportunity  to 
argue  or  present  said  cause,  and  that  the  pleadings  and  evi- 
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dence  were  in  such  a  shape  that  no  intelligent  opinion  could 
be  formed  ad  to  the  real  merits  of  the  matters  submitted  to 
them  03  arbitrators;  but  said  plaintiff  and  said  Camburn,  dis- 
regarding the  rights  of  defendant  N.  B.  Brown,  and  their 
duties  in  the  premises,  corruptly  and  fraudulently  made  said 
report  and  award  as  stated,  and  without  the  knowledge  or 
consent  of  defendant  N.  B.  Brown,  and  in  the  absence  of  the 
other  arbitrator,  W.  S.  Taylor,  and  without  his  concurrence 
or  consent,  and  without  a  legal  or  regular  meeting. 

That  by  reason  of  such  illegal  acts  and  wrongs,  committed 
by  plaintiff  and  said  Camburn,  said  m«\tter  of  award  was  by 
order  of  the  District  Court  of  Linn  county,  Iowa,  re-submit- 
t^  to  said  arbitrators  at  the  October  term,  1879,  and  it  was 
ordered  by  said  court  that  the  same  be  heard  anew. 

That  in  consequence  of  said  wrongful  and  illegal  acts,  and 
the  order  of  said  court  made  by  reason  thereof,  the  finding  of 
said  arbitrators  was  of  no  value  and  was  void,  and  the  ser- 
vices of  said  plaintiff  were  useless  and  of  no  effect  by  reason 
thereof. 

That  by  reason  thereof,  plaintiff  should  not  be  allowed  to 
recover  in  this  action  for  said  services. 

On  the  4th  day  of  October  the  death  of  the  plaintiff  was 
suggested,  and  J.  L.  Bever,  his  administrator,  was  substituted 
as  plaintiff.  The  death  of  the  defendant,  N.  B.  Brown, 
was  also  suggested,  and  Susan  Brown,  his  administratrix,  was 
substituted  as  a  party  defendant.  The  deiendants,  Susan 
Brown  and  H.  T.  Brown,  pending  the  trial,  tiled  an  amend- 
ment to  the  answer  alleging  that  by  the  terms  of  submission 
the  award  was  to  be  valid  if  legally  made  and  signed  by  two 
arbitrators.  Afterward  the  defendants  Susan  Brown  and  H. 
T.  Brown  filed  a  second  amendment  to  their  answer  alleging 
that  the  whole  matter  of  said  awardi  was  filed  and  settled  by 
0.  0.  L.  Jon«i  and  said  Camburn 'after  said  persons  had  le- 
gally adjourned  as  a  board  of  arbitrators,  and  before  again  as- 
sembling in  pursuance  of  such  adjournment,  and  at  a  time 
when  they  had  no  Ic^gal  right,  authority  or  jurisdiction  to  act. 
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and  in  the  absence  of  all  parties  in  interest  and  their  attor- 
nejrs,  and  without  the  knowledge  or  consent  of  said  N.  B. 
Brown,  and  before  either  party  had  submitted  their  respec- 
tive claims  or  had  ^ubmifted  or  argued  tlieir  respective  ca^uses 
before  said  arbitrators:;  that  said  Jones  ^nd  Cambum  made 
said  aWard  in  the:  absence  of  "W.  S.:  Taylor,  the  other  arbitra- 
toir,  and  without  affording  .hjlm  an  oppQi*tunity  to  take  part 
in'  the  ^me  or  to  be  present  when  the  same  was  made  and 
signed;  that- said  Jones  and  Cambum  delegated  their  duties 
connected  with  the  making  and  filiog  of  said  award  to  per- 
sons wholly  unauthorized  by  the  terins  of  submission  to  act 
iir  the  premises,  and  that  said  Jones  signed  the  same  without 
any  personal  knowledge  -of  its  correctne^;  that  the  final 
award  made  and  signed  by  said  Jones  and  Cambum  and  Tay- 
lor was  made  and  signed  in  violation  of  an  injunction  duly 
serv^  on  Jones  and  Camburn,  issued  by  the  Linn  District 
Court  in  an  action  wherein  N..  B.  Brown  was  plaintiff,  and 
Wm.  Harper,  J.  H-  Cambum,  0.  C.  L,  Jones,  and  others  were 
defendants.  The  court  rejected  all  the  testimony  offered  by 
the  deifendants,  and  instructed  the  jury  to  return  a  verdict 
for  the  plaintiff.     The  defendant^  appeal. 

:  Biakely  West  dk  Eastman^  for  appellants. 

'  Mills  c6  Keeler^  for  appellee. 

Day,  J.  When  this  case  was  before  us  on  a  former  appeal 
it  was  held  that  a  demurrer  to  a  counter  claim  for  damages, 
1.  ABBiTBA-  alleging  the  same  fSacts  as  those  now  relief  upon 
Suet  of.  ^"  as  a  defense,  was  properly  sustained.  See  Jones 
tr.  Browfij  64  Iowa,  74.  It  was  held  that  the  arbitrators 
acted  in  a  judicial  capacity^  and  could  not  be  held  liable  in  a 
civil' action  for  damagestlfor  an  aw'ard,  although  alleged  to- 
have-been  made  fraudulentljr  and.corraptly,  It  is  but  a  cor- 
rt)Uary  of  this  decision  ihst  the  claim  of  the  arbitrators  for 
oompensatioii  for  their,  services  cannot  be  recouped  by  dam- 
i^es  to 'the  extent^ of  the  .clain),  for  making  a.  fraudulent,  and. 
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corrnpt  award.  But  we  have  now  involved  in  this  case  a  dif- 
ferent question.  The  answer  alleges  that  because  of  the 
wrongful  and  illegal  acts  of  the  arbitrators  the  award  by 
them  made  was  by  order  of  the  court  re-submitted  and  the 
finding  of  the  arbitrators  was  void  and  of  no  value,  and  the 
services  of  the  plaintiff  were  useless  and  of  no  effect.  The 
answer  does  .not  seek  to  recoup  the  plaintiff's  claim  with 
damages,  but  alleges  a  want  of  consideration  growing  out  of 
the  fact  that  the  services  of  the  plaintiff,  owing  to  his  mis- 
conduct, were  useless  and  of  no  vahie.  We  have  now  the 
(Question  whether  the  rule  of  judicial  immunity  which  pro- 
tects an  arbitrator  from  liability  for  damages  for  a  fraudulent 
and  corrupt  award  goes  also  to  the  extent  of  inhibiting  all 
proof  that  the  award  was  valueless  on  account  of  the  corrupt 
and  willful  misconduct  of  the  arbitrator,  for  the  purpose  of 
defeating  the  arbitrator's  claim  for  compensation  for  his  ser- 
vices. In  this  case  the  arbitrators  made  an  agreement  with 
the  parties  to  the  suit  for  compensation  at  tlie  rate  of  ten 
dollars  per  day.  Now  whilst  the  arbitrators  did  not  contract 
for  the  possession  of  perfect  judgment,  and  did  not  undertake 
to  make  an  award  which  should  be  sustained  by  the  court, 
there  was,  we  think,  an  implied  undertaking  that  they  would 
not  by  their  corrupt  and  fraudulent  practices  render  their 
award  valueless  to  tho  parties.  We  think  that  the  rale  of 
judicial  immunity  goes  far  enough  when  it  protects  the 
arbitrators  from  an  action  for  damages,  without  allowing 
them  compensation  for  an  act  rendered  useless  by  their  will- 
ful misconduct.  This  seems  to  have  been  the  view  originally 
entertained  by  the  court  below,  for  whilst  it  sustained  a  de- 
murrer to  th9  counter  claim  for  damages,  it  overruled  a  de- 
murrer to  the  answer  which  set  up  tho  same  facts  as  a  defense 
to  the  plaintiff's  claim.  When  the  case  came  on  for  hearing, 
however,  the  court  rejected  all  evidence  offered  by  the  defend- 
ants and  instructed  the  j:iry  to  return  a  verdict  for  the  plaint- 
iff for  tho  amoant  claimed.  Tho  defendant  offered  amongst 
other  tliinji  to  prove  that  Jones  delegated  to  a  third  party, 
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not  one  of  the  arbitrators,  his  daties  as  arbitrator,  and  that 
&^id  person,  together  with  J.  H.  Oamburn,  mads  up  and 
prepared  said  award,  and  that  said  person  had  no  riglit  or  au- 
thority from  N.  B.  Brown  or  any  one  acting  for  him;  that 
Jones  and  Oamburn  knowingly  allowed,  in  making  up  said 
award,  large  amounts  upon  which  no  proof  had  been  oifered, 
and  large  amounts  upon  which  proof  had  only  been  par- 
tially submitted,  when  they  well  knew  that  N.  B.  Brown  and 
William  Harper  desired  to  introduce  further  proof  in  relation 
to  the  same,  and  before  the  same  had  been  submitted  by 
either  party  to  said  arbitrators;  that  some  days  before  the 
making  of  the  award  said  arbitrators  had  adjourned  the  hear- 
ing to  a  time  and  place  fixed,  whereof  notice  was  given  to  all 
parties  interested,  and  that  several  days  before  said  time  ar- 
rived Jones  and  Oamburn  proceeded,  in  the  absence  of  all 
parties  interested,  and  in  the  abseiice  of  W.  S.  Taylor,  one  of 
the  arbitratoi'S,  and  without  notice  to  him,  and  without  con- 
sent of  parties,  to  make  and  sign  an  award,  and  retained  said 
award,  and  refhsed  to  make  the  same  known  or  public,  or  to 
file  the  same,  until  the  7th  of  April,  1879;  that  at  the  time 
the  award  was  signed  by  Oamburn  and  Jones  the  time  lim- 
ited for  making  and  filing  an  award  had  expired;  that  Jones 
did  not  know  what  it  contained;  that  he  did  not  know 
whether  it  contained  any  of  the  credits  that  should  be  al- 
lowed to  Brown;  that  he  did  not  know  but  what  double  the 
amount  that  Harper  was  entitled  to  was  allowed  in  the  award. 
The  defendants  also  oflFered  to  prove  that,  the  award  was  re- 
committed. This  proof  should  have  been  admitted  for  the 
purpose  of  showing  that  the  award  was  rendered  unavailing 
to  the  parties,  through  misconduct  of  the  arbitrators. 

KsVBBSia). 
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89      2* 

1.  Sridonoe:    proof  of  oood  character:    when  admissible  in       I^^  ^[^ 

CIVIL  action:  In  a  civil  action  evidence  of  the  good  character  of  the 
defendant  is  only  admissible  where  intention  is  the  point  in  issue  and  the 
proof  consists  of  slight  circomstances. 

2.  Practice:    law  of  the  case:    what  is.    While  in  general  a  deci- 

sion of  the  Supreme  Court  constitutes  the  law  of  the  C4tse  in  which  it  is 
made,  yet  if  such  decision  is  overruled  before  the  final  trial  of  the  case  it 
is  the  duty  of  the  inferior  court  in  such  trial  to  follow  the  rule  last  es- 
tablished. 

Appeal  from  Mitchell  Ci/rouit  Court. 

Wednesday,  Octobeb  5. 

Tins  is  an  action  to  recover  damages  for  l!he  alleged  will- 
fully and  maliciously  setting  fire  to  and  causing  to  be  burned 
certain  stacks  of  wheat  of  the  plaintiff.  There  was  a  jury 
trial,  resulting  in  a  verdict  and  judgment  for  the  defendant. 
The  plaintiff  appeals.  This  Is  the  same  case  that  was  before 
the  court  upon  a  former  appeaL     See  46  Iowa,  30. 

Z>.  W.  PoindeoiJter  and  Starr  db  Harrtaon^  for  apj^llant. 

C,  D.  Ellis  and  Z.  M.  Ryoe^  for  appellee. 

Day  J. — I.  The  court  instructed  the  jury,  in  substance, 
that  evidence  of  the  defendant's  prior  good  character  was  to  be 
^pnS'^tffKtwd  weighed  and  considered  by  them,  and  if  there- 
wheiT^^imis-  ^^"1  »  reasonable  doubt  was  raised  it  was  their 
acLou?*^*^*^  duty  to  find  for  the  defendant.  In  civil  cases 
evidence  of  general  character  is  not  admitted  unless  the  na- 
ture of  the  action  involves  the  general  character  of  the  party, 
or  goes  directly  to  affect  it.  1  Greenleaf  on  f)vidence.  Sec. 
54,  and  authorities  cited  in  note  3.  But  "  generaljjr  in  ac- 
tions of  tort,  where  the  defendant  is  charged  with  fraud  from 
mere  circumstances,  evidence  of  his  general  good  character 
is  admissible  to  repel  it."  Id.  The  better  doctrine  seems  to 
be  that  evidence  of  good  character  should  be  confined  to  cases 
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where  intention  is  the  point  in  issue,  and  the  proof  consistB 
of  slight  circumstances.  This  is  the  rule  which  was  estab- 
lished in  the  leading  case  of  Riian  v.  Perry ^  3  Gaines,  120. 
Beyond  the  rule  recognized  in  this  case,  the  best  considered^* 
cases  have  not  extended  the  admissibility  of  evidence  of  good 
character  in  a  civil  action.  That  such  evidence  is  not  enti- 
tled to  consideration  in  a  case  such  as  this  is  clearly  estab- 
lished by  the  following  authorities:  Fowler  v.  ^tna  Fire 
Ins,  Co..  6  Cowan,  673;  Schmidt  v.  N.  Y.  //w.  Co,^  1  Gray, 
535;  Attorney  General  v.  BowmaHy  2  Bos.  and  Rol.,  532; 
Humphrey  v.  Humphrey^  7  Gonn.,  116.  The  court  erred 
in  giving  the  instructions  under  consideration. 

II.  Upon  the  trial  of  this  case  the  court  instructed,  in 
harmony  with  the  ruje  adopted  upon  the  former  appeal,  tUat 
Vwoftho* *  ^^  ^®  incumbent  upon  the  plaintiflF,  in  order  to  a 
^;  what  recovery,  to  prove  the  facts  alleged  beyond  a  rea- 
sonable doubt.  Since  the  trial  of  this  case  in  the  court  be- 
low the  case  of  Barton  v,  Thompson^  46  Iowa,  30,  has 
been  overruled.  See  Welch  v.  Ju^enheimer^  ante^  11. 
It  is  the  established  doctrine  of  the  courts  that  a  decision 
once  made  in  a  case  constitutes  the  law  of  the  particular  case, 
and  will  not  upon  a  subsequent  appeal  in  the  same  case  be 
overruled  or  examined,  however  well  satisfied  this  court  may 
be  that  it  is  erroneous,  Adams  CowrUy  v.  B.  <b  M.  R.  B. 
Co.j  55  Iowa,  94,  and  authorities  cited.  As  the  court  below 
followed  the  rule  originally  adopted  in  this  case,  we  would 
not  feel  justified,  under  the  authorities  above  referred  to,  in 
adopting. a  different  rule  upon  this  appeal,  which  would  lead 
to  a  reversal  of  the  case.  But,  as  it  becomes  necessary  to 
reverse  this  case  upon  other  grounds,  and  as  the  rule  origi- 
nally adopted  has  been  overruled  in  another  case,  and  is  no 
longer  the  law  of  the  State,  it  will  be  the  duty  of  the  court 
in  the  ^further  prosecution  of  this  case  to  follow  the  rule 
adopted  in.  Welch  v.  Jugenfvernier^  supra.    . 

For  the  error  considered  in  the  first  branch  of  this  opin- 
ion the  judgment  is 

Revsbsed. 
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188    WI 

1.  Sohools:  TEACHER*s  contraot:  whbn  not  enforceable.  No  re- 
coyery  can  be  had  on  a  contract  to  teach  nchool,  made  with  a  subdirec- 
tor  but  not  approved  by  the  president  of  the  board,  unless  such  approval 
has  been  waived  and  the  contract  ratified  by  the  district;  the  fact  that 
the  teacher  proceeds  thereunder  and  completes  the  performance  of  the 
contract  is  not  sufficient  to  constitute  such  ratification  and  authorize  a 
recovery.    Adams,  J.,  dissenting. 

Appeal  from  Ghrvmdy  District  Cowrt. 

Wednesday,  October  5. 

Action  to  recover  for  services  in  teaching  school  in  sub- 
district  No.  4,  in  the  defendant  district  township.  Trial  by 
jury  and  verdict  and  judgment  for  the  plaintiff  for  the 
amount  claimed.     The  defendant  appeals. 

Rioe  &  FosteTj  for  appellant 

Bea  (6  Srwyth^  for  appellee, 

RoTHRooK,  J. — On  the  2l8t  day  of  March,  1879,  the 
plaintiflF  entered  into  a  written  contract  with  one  B.  Mayer, 
I.  Schools  :  subdircctor  of  subdistrict  No.  4,  whereby  she 
tract :  when"  agreed  to  tcach  the  school  in  said  subdistrict  for 

not  enforce-       ,  /•  i  ■•  .  *       .,  ^ 

able.  the  term  of  twelve  weeks,  commencing  April  7, 

1879.  On  that  day  she  commenced  teaching  and  taught  the 
full  term.  The  defendant  refuses  to  pay  for  her  services  be- 
cause the  written  contract  entered  into  between  her  and  the 
subdirector  never  received  the  approval  of  the  president  of 
the  board  of  directors. 

The  power  to  make  contracts  employing  teachers  is  vested 
in  the  subdirector  of  the  subdistrict,  and  all  such  contracts 
made  in  accordance  with  the  provisions  of  the  law  shall  b^ 
approved  by  the  president  of  the  board.  Code,  §  1753. 
It  becomes  the  duty,  then,  of  the  president  of  the  board  to 
determine  whether  the  contract  conforms  to  the  provisions  of 
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the  law,  and  to  give  or  withhold  his  approval  according  as  he 
shall  find  the  fact  to  be.  Thompson  v.  Linn^  35  Iowa,  361. 
If  he  should  determine  to  withhold  his  approval,  although 
erroneously,  the  written  contract  would  be  incomplete,  and 
in  advance  of  anything  being  done  under  the  contract  no 
action  could  be  maintained  thereon.  Gamhrell  v.  D^istrict 
Township  of  LenoXy  54  Iowa,  417.  Where,  however,  the 
teacher  has  in  good  faith  performed  the  contract  in  the  ab- 
sence of  any  objection  on  the  part  of  the  district,  or  there 
has  been  part  payment  for  the  services  rendered,  or  there 
have  been  other  acts  upon  the  part  of  the  district  evincing 
an  intention  to  ratify  the  contract  and  waive  its  formal  ap- 
proval by  the  president  of  the  board,  an  action  may  be  main- 
tained, and  the  teacher  may  recover  for  the  services  rendered. 
Atheamv.  The  I'nd.  Dlst.  of  Millerahurg^  33  Iowa,  105; 
Connor  v.  Dist,  Township  of  Ludlow ^  35  Id.,  375;  Coohv. 
Ind.  DisL  of  North  McGregor,  40  Id.,  444. 

Among  other  instructions  given  by  the  court  to  the  jury 
we  find  the  following: 

"  10.  If  you  find  that  the  plaintiff  entered  into  the  con- 
tract with  the  subdirector,  and  you  further  find  that  she  per- 
formed her  contract,  that  there  was  no  legal  objection  to  her 
teaching,  she  is  entitled  to  her  pay,  and  you  should  so  find 
and  return  your  verdict  for  her  for  the  amount  of  the  value 
of  her  services  under  the  contract." 

In  the  twelfth  paragraph  of  the  charge  the  jury  were  in- 
structed in  substance  that  if  the  president  of  the  board  neg- 
lects to  approve  the  contract,  and  the  person  employed  per- 
forms the  same,  the  teacher  should  not  be  deprived  of  com- 
pensation for  services  rendered. 

These  instructions  are  independent  propositions,  and  are 
in  no  manner  qualified  by  any  other  instructions  in  the  case. 
The  facts  were  that  the  president  refjised  to  approve  the  con- 
tract because  of  certain  objections  made  to  the  plaintiff  as  a 
teacher.  Before  the  plaintiff  commenced  to  teach  the  presi- 
dent of  the  board  gave  her  notice  that  he  would  not  approve 
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the  contract.  The  instructions  above  set  out  are  erroneous 
because  they  entirely  ignore  the  question  as  to  whether  or 
not  the  services  of  the  plaintiff  were  accepted,  and  the  con- 
tract ratified  by  the  district  township.  Under  these  instruc- 
tions the  plaintiff  could  recover. in  defiance  of  the  district 
board,  and  no  protest  nor  objection  would  be  of  any  avail, 
provided  she  was  not  forcibly  ejected  from  the  school-house 
but  continued  to  teach  therein  for  the  term  provided  for  in 
the  contract.  That  such  is  not  the  law  is  abundantly  estab- 
lished by  the  authorities  above  cited,  in  all  of  which  in  addi- 
tion to  the  performance  by  the  teacher  there  was  part  per- 
formance by  the  district  by  the  payment  for  part  of  the 
services  rendered.  We  have  no  disposition  tx>  disturb  the 
rulings  heretofore  made  on  this  question.  If  we  were  to 
adopt  the  rule  of  the  instructions  above  quoted  it  would 
enable  a  subdirector  to  employ  a  teacher  against  the  consent 
of  the  patrons  of  the  school,  against  the  protest  of  the  board 
of  directors,  and  authorise  a  recovery  for  services  rendered 
with  a  knowledge  that  the  omission  to  approve  the  contract 
was  not  mere  oversight  and  inadvertence,  but  intentional  and 
with  the  purpose  that  it  should  not  be  ratified. 

II.  The  amount  in  controversy. as  shown  by  the  plead- 
ings was  less  than  $100.  Some  question  is  made  by  counsel 
for  appellee  as  to  whether  or  not  the  certificate  authorizing 
the  appeal  is  sufficient  to  confer  jurisdiction  upon  this  court. 
It  appears  to  us  to  be  sufficient.  It  especially  refers  to  the 
case  as  contained  in  the  instructions  above  discussed. 

Bevbbsed. 

Adams,  Oh.  J.,  dissenting, — ^The  defendant  school  district, 
after  it  has  had  the  benefit  of  the  plaintiff's  services  as  a 
teacher,  seeks  to  avoid  paying  her  upon  the  technical  ground 
that  she  taught  without  a  written  contract.  But  I  am  unable 
to  conclude  that  under  the  statute,  and  the  decisions  of  this 
court  made  thereon,  the  defense  can  be  sustained.  It  is  true, 
if  there  was  only  an  oral  contract  no  right  of  action  would 
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accrue  thereon  by  reason  of  a  mere  offer  to  perform.  Oam^ 
hrell  V.  District  Township^  above  cited.  But  it  is  equally 
true  that  there  may  be  a  recovery  where  the  contract  has  been 
performed,  though  the  same  was  not  in  writing.  Atheara  v. 
Independent  Districtj  and  other  oases  above  cited.  But  it  is 
said  that  this  is  so  only  where  the  services  are  accepted  and 
the  contract  ratified  by  the  school  district;  and  the  instruc- 
tions given  allowing  a  recovery  in  this  case  are  held  by  the 
majority  to  be  erroneous  because  the  right  of  recovery  was 
not  expressly  conditioned  upon  acceptance  and  ratification 
by  the  school  district.  The  right  of  recovery  was  conditioned 
upon  the  performance  of  the  contract  by  the  pla'ntiff,  and  the 
absence  of  all  legal  objections  to  her  teaching.  Now  I  am 
not  prepared  to  say  that  mere  performance  and  absence  of  le- 
gal objections  would  show  acceptance  and  ratifaction  by 
the  school  district.  But  the  undisputed  facts  in  this  case  ai*e 
that  the  plaintiff  was  to'd  by  the  sulKiirector  to  proceed  and 
perform  her  contract,  notwithstanding  it  was  not  in  writing, 
and  she  did  proceed  with  his  knowledge  and  approval.  He 
aione  had  power  to  contract  in  behalf  of  the  school  district, 
and  he  alone  had  the  control  and  management  of  the  school 
house.  Code,  §  1753.  The  school  district,  then,  .through 
him,  as  its  legally  cx)nstituted  officer,  gave  her  possession  of 
the  school-house  until  she  should  perform  her  contract.  I 
think  that  the  action  of  the  subdirector  as  shown  by  the  un- 
disputed evidence  must  be  taken  as  evincing  acceptance  by 
the  school  district  of  the  plaintiff's  services.  If  so,  the  in- 
structions were  not  prejudicial  even  though  they  might,  and 
perhaps  should,  properly,  have  been  more  explicit. 

The  objection  made  by  the  majority  of  the  court  to  the 
instructions  that  the  rule  held  by  them  would  enable  a  sub- 
director  to  employ  a  teacher  against  the  consent  of  the  patrons 
of  the  school,  and  against  the  protest  of  the  board  of  directors, 
is  not  to  my  mind  valid.  The  law  does  not  give  the  powef 
to  employ  a  teacher  to  the  patrons  of  the  school  nor  to  the 
board  of  directors,  nor  does  it  make  their  consent  necessary. 
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The  eubdirector,  who  alone  is  vested  with  the  power  to  em- 
ploy  a  teacher,  may  properly  enough  in  the  exercise  of  his 
discretion  have  some  deference  to  the  wishes  of  the  patrons 
of  the  school,  and  possibly  to  the  wishes  of  his  co-directors. 
But  in  the  absence  of  any  rules  or  restrictions  imposed  upon 
him  by  the  board,  his  judgment  must  in  contemplation  of 
law  be  liis  sole  guide. 

When  he  has  employed  a  teacher  it  is  to  be  presumed  that 
his  judgment  has  been  properly  exercised;  and  when  a  writ- 
ten contract  has  been  drawn  and  signed  by  both  subdirector 
and  teacher  it  becomes  the  imperative  duty  of  the  president 
to  approve  and  file  it,  if  it  conforms  to  the  law  and  rules  of 
the  board.  Thomjpson  v.  Lim/riy  above  cited.  It  is  not  for  the 
president  to  exercise  the  slightest  judgment  in  regard  to  the 
person  employed,  nor  take  any  one's  opinion  in  regard  to  the 
person.  The  diflaculty  in  this  matter  commenced  by  the 
president's  listening  to  objections  made  against  the  plaintiff 
by  certain  persons  who  were  opposed  to  her,  and  by  his 
wrongfully  and  unlawfully  making  such  objections  the  ground 
of  his  refusal  to  approve  the  written  contract. 

The  majority  opinion  seems  to  proceed  upon  the  theory 
that  he  is  vested  with  a  discretion,  in  order  to  protect  the 
school  district  against  the  employment  of  an  unsuitable  per- 
son. But  that  is  evidently  not  the  theory  of  the  law.  His 
approval  pertains  to  a  different  subject.  If  the  president  had 
performed  the  duty  in  this  matter  imperatively  devolved  up- 
on him  by  the  law  he  would  have  approved  the  contract. 
There  were  no  legal  objections  to  it  so  far  as  I  can  discover. 
If  he  had  approved  it  as  he  should  have  done  thei^e  would 
not  have  been  any  additional  guaranty  to  the  plaintiff's  qual- 
ifications. But  the  law  afforded  ample  protection  against  a 
want  of  qualifications.  There  is  no  ground  for  complaint  in 
this  respect. 

My  view  of  this  case  is  that  certain  disaffected  individuals 
sought  by  an  irregular  and  unauthorized  way  to  defeat  the 

Vol.  LVI— 37.  ' 
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Bubdii-ector's  lawful  selection  of  a  teacher.  Having  fiedled  in 
that  they  now  seek  to  deprive  her  of  her  pay. 

The  harmony  of  school  districts,  the  prosperity  of  the 
schools,  the  feeling  of  good  neighborhood,  all  require  that 
school  officers  should  be  kept  strictly  within  the  line  of  their 
duty,  and  that  no  one  should  be  allowed  to  make  any  unlaw- 
ful interference  therewith. 

I  think  that  the  plaintiff  was  entitled  to  recover,  and  I  see 
no  prejudicial  error  in  any  ruling  by  which  recovery  was  had: 


Shearer  et  al.  v.  Weaver  et  al. 

1.  Adoption:  requisites  of:  right  of  iithbritahob.  Rights  of  in- 
heritance can  only  bo  acquired  through  adoption  by  a  full  compliance 
with  the  provisions  of  the  statute;  where  articles  of  adoption  are  prop- 
erly  executed,  but  are  not  recorded  during  the  lifetime  of  the  person 
adopting,  no  right  to  inherit  from  him  is  thereby  conferred  on  the  child, 
56  578|  though  the  latter  has  complied  with  the  terms  of  such  articles  during 

ill?  Am  ^®  ^^^  period  of  his  minority. 

Appeal  from  Wapello  Circuit  Court 

Wednesday,  Ootober  6. 

This  is  an  action  for  the  partition  of  certain  real  estate. 
The  plaintiffs  are  husband  and  wife.  The  plaintiff  Emma 
Shearer  claims  that  she,  as  the  heir  of  John  P.  Weaver,  is 
entitled  to  two-thirds  of  said  real  estate,  and  that  Nancy 
Weaver,  as  the  widow  of  John  P.  Weaver,  is  entitled  to  the 
remaining  one-third  of  said  estate.  The  defendant  J.  P. 
Hawthorn  claims  that  he,  as  the  grantee  of  Isaac  Weaver,  is 
the  owner  of  one-third  of  the  land  described.  Tlie  cause  was 
referred  to  I.  N.  Mast  Esq.,  who  reported  the  facts,  and 
recommended  that  one-third  part  of  the  lands  be  set  apart  to 
Emma  Shearer,  Nancy  Weaver  and  J.  P.  Hawthorn  respec- 
tively. Upon  the  facts  reported  the  court  disregarded  the 
recommendation  of  the  referee  and  set'apart  two-thirds  of  the 
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laud  to  Emma  Shearer,  and  one-third  to  Nanoy  Weaver.  The 
defendant  Hawthorn  appeals.  The  facts  are  fully  set  forth 
in  the  report  of  the  referee. 

W.  W.  Cory,  H,  E.  Trimble  and  M.  J.   WUliama,  for 

appellant. 

Stiles  <&  Zathropy  for  appellees. 

Day,  J. — The  referee  filed  a  report  as  follows:  "  1st.  That 
on  the  30th  day  of  July,  1875,  John  P.  "Weaver  died  intes- 
tate, seized  in  fee  of  the  following  described  real  estate,  to-wit: 
The  EJ  of  the  NE^  of  section  No.  33,  and  60  acres  off  of  the 
south  part  of  the  NWJ  of  section  No.  34,  all  in  township 
No.  73,  range  No.  12  west.  Also  the  N  twelve  acres  of 
the  NE^  of  the  NW|  of  section  No.  5,  township  No.  72, 
range  No.  12  west;  all  in  Wapello  county,  Iowa. 

"2d.  That  John  P.  Weaver  left  surviving  him  Nancy 
Weaver,  his  wife,  the  defendant  herein. 

"3rd.  That  he  also  left  surviving  him  the  plaintiff  Emma 
Shearer,  intermarried  with  plaintiff  John  Shearer;  that,  said 
Emma  Shearer  is  the  same  person  named  or  referred  to  in  the 
adoption  papers  as  Barbara  M.  Broherd  and  a  change  of  name 
as  Emma  Weaver. 

"4th.  That  plaintiff  Emma  Shearer  claimed  an  interest  in 
said  lands  as  heir  of  John  P.  Weaver,  by  virtue  of  the- adop- 
tion paper  referred  to  in  the  third  finding  of  fact;  that  said 
adoption  paper  was  filed  for  record  July  17th,  1858,  in  the 
oflSce  of  the  recorder  of  deeds  of  Wapello  county,  Iowa,  and 
was  entered  of  record  in  deed  record  K,  at  page  343,  and  that 
said  adoption  paper  was  indexed  as,  and  in  th6  name  of,  Ta- 
bitha  Broherd,  grantor,  and  John  P.  Weaver,  grantee,  and 
was  not  indexed  in  the  name  of  the  parent  by  adoption  as 
grantor  and  the  child  as  grantee,  and  that  the  original  name 
of  the  child  is  stated  in  the  adoption  paper. 

"5th.  That  said  Emma  Shearer  began  to  live  with,  and  re- 
side in,  the  family  of  the  said  decedent,  John  P.  Weaver, 


580  SUPREME  COURT  OF  lO'WA, 

Bhearer  t.  Wearer. 

when  she  was  about  four  years  old,  and  continued  to  reside 
in  said  family  for  about  eighteen  years,  and  until  her  mar- 
riage with  her  husband,  J.  W.  Shearer;  that  she  was  about 
seven  years  old  at  the  time  the  adoption  papers  were  executed. 

"6th.  That  John  P.  "Weaver  also  left  surviving  him  ono 
Isaac  Weaver,  who  claims  an  interest  in  said  lands  and  who 
conveyed  whatever  interest  he  had  therein  to  the  defendant 
J.  P.  Hawthorn,  by  two  deeds  dated  respectively  March  5th, 
1877,  and  April  3d,  1877,  and  recorded  at  page  310  of  deed 
record  No.  13,  of  Wapello  county  records,  and  at  page  456 
of  same  record. 

"7th.  That  said  Isaac  Weaver  began  to  live  with,  and  re- 
side in,  the  family  of  John  P.  Weaver  when  he  was  about 
three  years  old  and  continuously  resided  in  said  family  until 
after  the  death  of  said  John  P.  Weaver  and  until  after  said 
Isaac  Weaver  had  attained  his  majority;  that  during  the 
time  he  so  lived  with  said  John  P.  Weaver  he  was  obedient 
to  the  commands  of  said  John  P.  Weaver  and  his  wife,  Nancy 
Weaver,  was  industrious  and  faithful  in  the  discharge  of  all 
the  duties  that  were  assigned  to  him. 

.  "8th.  That  said  Isaac  Weaver  is  the  son  of  Mark  Mann 
and  Susannah  Mann;  that  about  the  year  1859  John  P. 
Weaver  took  the  child  to  live  with  him  on  trial  and  to  see  if 
he  would  like  him;  that  after  he  had  resided  for  a  brief  per- 
iod with  said  Weaver,  a  contract  was  entered  into  between 
said  John  P.  Weaver  and  Mark  Mann,  the  father  of  the  child, 
in  substance  as  follows:  Said  John  P.  Weaver  agreed  that 
he  would  take  and  keep  the  said  child  as  his  own  child;  that 
he  would  make  him  an  heir,  and  that  he  should  have  an 
equal  share  with  Emma  Weaver  (now  Emma  Shearer),  the 
daughter,  in  his  property. 

"9th.  That  this  same  contract  in  substance  was  renewed 
and  reaffirmed  about  the  year  1864  by  and  between  said  John 
P.  Weaver  and  Mark  Mann;  that  from  1859  to  this  time 
the  said  child  had  continuously  resided  with  said  Weaver  and 
was  then  residing  with  him. 
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"10th.  ^hat  on  December  6th,  1872,  an  adoption  paper 
was  executed  aa  shown  bj  exhibit  "B"  to  tho  referee's  record 
of  evidence,  herewith  filed;  that  said  adoption  paper  was 
filed  for  record  with  the  recorder  of  deeds  of  Wapello  coun- 
ty, Iowa,  August  28th,  1875,  and  was  recorded  in  book  12, 
page  49,  of  the  records  of  deeds;  that  it  was  retiled  for 
record,  in  the  same  office,  July  10th,  1877,  and  recorded  in 
book  14,  page  177,  of  the  deed  record  of  Wapello  county, 
Iowa. 

"11th.  That  from  the  time  said  agreement  between  Mark 
Mann  and  John  P.  Weaver  was  made,  in  1859,  to  the  present 
time  said  Isaac  Weaver  has  been  treated  by  said  John  P. 
Weaver  and  his  wife,  Nancy  Weaver,  as  a  son — as  a  child; 
that  the  administratrix  of  the  estate  of  said  John  P.  Weaver 
reported  him  as  an  adopted  son,  and  that  he  was  so  known 
and  considered  generally  in  the  neighborhood  where  Mr.  John 
P.  Weaver  resided. 

"12th.  That  defendant  J.  P.  Hawthorn  purchased  from 
said  Isaac  Weaver  the  interest  in  the  land  in  controversy  in 
good  faith,  believing  him  to  be  an  adopted  son  of  said  John 
P.  Weaver,  but  without  any  further  investigation  than  the 
neighborhood  report  and  understanding. 

"13th.  That  after  the  execi^tion  of  the  adoption  paper  (ex- 
hibit "B"  to  the  evidence  as  reported)  it  was  placed  in  John 
P.  Weaver's  hands  with  the  understanding  on  the  .part  of 
Mark  Ma^nn  and  the  promise  on  the  part  of  John  P.  Weaver 
that  said  Weaver  would  have  it  recorded. 

"1 4th.  That  said  John  P.  Weaver  took  the  following  action 
in  relation  to  the  recording  of  said  paper,  to- wit:  He  placed 
said  paper  in  the  hands  of  W.  P.  Simmonds,  a  neighbor,  with 
instructions  that,  when  he  went  to  Ottumwa,  he  should  have 
the  paper  recorded;  that  said  Simmcmds  failed  to  go  to  Ot- 
tumwa, on  account  of  the  season,  distance,  etc.,  and  did  not 
have  the  paper  recorded,  but  returned  it  to  said  Weaver;  that 
this  effort  toward  recording  occurred  in  the  latter  part  of 
1872,  or  in  the  ear^y  part  of  the  year  1873. 
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"15th.  That  Isaac  Weaver  in  so  far  as  he  could  do  so  acted 
in  conformity  with  the  contract  made  for  him  by  his  father, 
and  believed  himself  to  be  an  adopted  child  of  said  Weaver 
and  remained  in  said  family  under  that  belief  for  some  timo 
afler  attaining  his  majority. 

"My  conclusions  of  law  therefore  are:  That  in  the  issues 
referred — joined  between  plaintiff  and  defendant  J.  P.  Haw- 
thorn— the  equities  are  with  the  said  defendant  Hawthorn; 
that  he  is  entitled  to  the  undivided  one- third  of  the  real  prop- 
erty described  and  that  a  decree  should  be  entered  confirming 
the  title  therein  in  him. 

"That  a  decree  should  be  retarned  confirming  the  title  to  the 
undivided  one-third  of  said  land  in  the  plaintiff  Emma 
Shearer,  and  the  undivided  one-third  in  the  defendant  Nancy 
Weaver,  protecting  her  homestead  rights,  as  prayed,  and  or- 
dering partition  to  be  made  accordingly  and  appointing  ref- 
eree therefor." 

The  articles  of  adoption  of  Isaac  W.  Weaver,  referred  to 
in  the  referee's  report,  are  signed  by  John  P.  Weaver,  Nancy 
Weaver,  Mark  Mann,  and  Susannah  Mann,  and  are  in  due 
form.  The  certificates  of  acknowledgment  thereto  are  as 
follows: 

State  op  Iowa,  ) 

Wapello  County,  j 

On  this  6tli  day  December,  1872,  before  me,  John  Potter, 
a  notary  public  in  and  for  said  county,  personally  came  to 
me  the  above  named  parties  and  acknowledged  the  same  to 
be  their  voluntary  act  and  deed  for  the  purpose  therein  ex- 
pressed. JoHK  Potter, 

Notcuty  PublAo. 
State  of  Iowa, 
Wapello  County. 

On  this  6th  day  of  December,  1872,  before  me,  W.  H. 
Williams,  a  justice  of  the  peace  of  Oompetine  township,  in 
and  for  said  county,  personally  came  John  P.  Weaver  and 
Nancy  Weaver,  who  are  personally  known  to  me  to  be  the 
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identical  persoDS  whose  names  are  afSxed  to  the  within  in- 
Btrument  and  acknoweledged  the  same  to  be  their  voluntary 
act  and  deed  for  the  purposes  therein  specified. 

Given  under  my  hand  this  the  day  and  date  first  above 
written.  W.  H.  Wiujahs, 

JvsUce  of  the  Peace. 

These  articles  were  filed  for  record  and  recorded  August 
28,  1875,  and  re-recorded  July  10,  1877. 

The  plaintiff  filed  exceptions  to  the  admission  of  parol  evi- 
dence  of  an  agreement  between  J.  P.  Weaver  and  the  father 
of  Isaac  Weaver;  and  also  to  the  conclusion  of  law  found  by 
the  referee.  The  court  set  aside  the  referee's  report  and 
found  that  defendant  J.  P.  Hawthorn  had  no  right  or  title 
in  said  real  estate;  that  the  articles  of  adoption  under  which 
his  grantor,  Isaac  Weaver,  claimed  as  heir  of  said  J.  P. 
Weaver  were  invalid  and  of  no  effect,  because  not  executed 
as  required  by  law,  and  not  sufficient  to  constitute  him  an 
heir  of  John  P.  Weaver,  deceased,  and  that  he  is  not  enti- 
tled to  claim  as  heir  by  virtue  of  the  agreement  referred  to 
in  the  pleadings. 

I.  John  P.  Weaver  died  on  the  30th  day  of  July,  1875. 
The  adoption  paper  was  not  filed  for  record  until  the  28th 
^'t^^^^\  day  of  August,  1875.     In  Tyler  et  al.  v.  Bey- 

&"/'"^^  ^ids,  53  Iowa,  146,  it  was  held  that  where  the 
insorument  for  the  adoption  of  a  child  was  not  filed  for  rec- 
oi-d  until  after  the  death  of  the  adopting  party,  the  adoption 
was  incomplete,  and  the  child  could  not  inherit  as  an  heir  of 
the  decedent.  Under  this  determination  it  becomes  unneces- 
sary that  we  should  consider  the  claimed  defect  in  the  ac- 
knowledgment of  the  instrument  of  adoption. 

II.  It  is  claimed,  however,  that  no  matter  how  defective 
the  adoption  is,  it  is  binding  upon  John  P.  Weaver,  and  his 
heirs,  because  it  had  been  fully  and  completely  complied 
with  by  Isaac  Weaver,  and  by  his  father  and  mother.  In 
support  of  this  position  appellant  cites  and  relies  upon 
Maltby  V.  Ilarwood  and  Wells^  12  Barbour,  473,  and  Damee 
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V.  Lenion,  13  Wis.,  185.  In  McMby  v.  Harvyood  and  Wdls 
it  was  held  that  where  a  minor^  indentured  as  an  apprentice, 
serves  his  master  in  that  capacity  until  it  is  discovered  bjr 
the  master,  belbre  the  termination  of  the  approuticesliip, 
that  the -indentures,  ai'e  void  by  reason  of  their  not  having 
been  executed  by  the  minor's  father,  and  the  apprentice  is 
therefore  discharged,  the  master  is  not  liable,  either  to  him  or 
to  his  father,  on  any  implied  promise  to  make  compensation 
for  the  services  so  rendered;  and  that  although  a  contract  of 
apprenticeship  be  void,  yet  while  the  parties  reside  together, 
mutually  perfonning  the  conditions  of  thart  contract,  the  rela- 
tion of  master  and  servant  exists  as  really  as  if  the  indenture 
was  binding,  and  upon  the  termination  of  the  relation,  nei- 
ther party  can  have  any  claim  upon  the  other  beyond  the 
conditions  of  the  contract.  In  Davies  v.  Lenton  it  was 
simply  held  that  an  infant  who  agreed  with  an  adult  to  serve 
him  three  years  as  an  apprentice,  for  a  stipulated  price,  may, 
after  performing  the  service,  maintain  an  action  against  the 
adult  upon  the  contract,  to  recover  the  price  stipulated,  and 
that  the  adult  is  bound  to  pvy  for  the  service  according 
to  the  contract,  although  it  was  not  binding  upon  the  infant, 
for  want  of  conibrmity  to  the  statute  concerning  masters  and 
apprentices.  These  cases  do  not  involve  any  question  relat- 
ing to  the  inheritance  of  real  estate,  and  it  is  evident  that 
they  have  but  little,  if  any,  application  to  the  question  now 
under  consideration.  The  title  of  the  appellant,  J.  P.  Haw- 
thorn, to  an  interest  in  the  land  in  controversy  c^in  be  up- 
held  only  upon  the  ground  that  his  grantor  inherited  the  in- 
terest conveyed.  Our  statute  makes  full  and  explicit  provi- 
sion as  to  the  descent  of  property,  and  prescribes  the  persons 
who  may  take  by  descent.  The  rights  of  inheritance  existing 
l>etween  parent  and  child  by  lawful  birth  are  by  statute  con- 
ferred upon  parent  and  child  by  adoption.  Code,  section 
2310.  In  our  opinion  rights  of  inheritance  cannot  be  con- 
ferred by  a  parol  agreement  The  case  of  Vaii  Dijns  -w. 
Yin^laiidy  3  Stock.,  370;  same  case,  12  N.  J.   Eq.,  142, 
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referred  to  in  TyUr  v.  Reynolds^  53  Iowa,  146,  is  a  nisiprvua 
case.  Besides,  this  case  was  decided  in  1858,  whilst  the  first 
New  Jersey  statute  providing  a  mode  for  the  adoption  of 
children  was,  so  far  as  we  have  been  able  to  discover,  enacted 
in  1877.  Our  statute  having  provided  specifically  the  means 
whereby  one  sustaining  no  blood  relation  to  an  intestate  may 
inherit  his  property,  the  rights  of  inheritance  must  be 
acquired  in  that  manner,  and  can  be  ^acquired  in  no  other 
way.    The  judgment  of  the  court  below  is 

Apfibmed* 


The  State  v.  MoOormaoe. 


1.  Criminal  Law:    indictment:  charoino  two  offenses.    The  ,.  .g. 

Climes  of  forgery  oad  of  ntteiing  forged  paper  are  distinct  and  separate  127  2go 

offenses  and  cannot  both  be  charged  in  one  indictment.    The8UU$Pm  60  585 

NichoU,  38  Iowa,  110,  overruled,  1"^  ^ 

Appeal  from  Clarke  District  Oowrt. 

Wednesday,  Ootobeb  5. 

There  are  two  counts  in  the  indictment.  The  first  charges 
that  the  defendant  did  feloniously,  and  with  intent  to  defraud, 
falsely  make,  forge,  and  counterfeit  a  certain  check,  purporting 
to  be  signed  by  D.  H.  Porter,  and  the  second  that  the  defend- 
ant, with  intent  to  defraud,  uttered  and  published  as  true  the 
check  aforesaid. 

The  defendant  demurred  to  the  indictment,  which  was  over- 
ruled. Whereupon  he  moved  the  court  to  require  the  State 
to  elect  upon  which  count  the  defendant  should  be  tried,  which 
was  also  overruled. 

There  was  a  trial  by  jury,  verdict  guilty,  and  judgment 
The  defendant  appeals. 
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W.  M.  Wilson  and  CopenKeffer  <£s  Demmingy  for  appel- 
lant. 

Smith  McPhersofiy  Attorney  General^  for  the  State. 

Seevees,  J. — It  is  provided  bj  statute:  "The  indictment 
must  charge  but  one  offense,  but  it  may  be  charged  in  differ- 
ent forms  to  meet  the  testimony,  and  if  it  may  have  been 
committed  in  different  modes  and  by  different  means  the  in- 
dictment may  allege  the  modes  and  means  in  the  alternative 
*  *  *  *"  Code,  §  4300.  It  makes  no  difference  under  the  stat- 
ute whether  the  offenses  are  charged  in  the  same  or  different 
counts.  For  if  more  than  one  offense  is  charged  the  indict- 
ment is  bad. 

We  have  had  occasion  to  construe  this  statute  several  times. 
See  TIlc  State  v.  Fidmenty  35  Iowa,  541 ;  State  v.  BhodeSy 
.48  Id.,  702;  The  Same  v.  Ridley  i&  Johnson^  Id.,  370.: 
State  V.  McFa/rlaAidy  49  Id.,  99;  State  v.  Thomas^  53  Id., 
214. 

The  question  for  determination  is  whether  the  indictment 
charges  more  than  one  offense.  The  Attorney  General  does 
1.  cBiMixAL  not  in  terms  claim  but  a  single  offense  is  charged ; 
mentVchai-  but  he  insists  this  court  has  held  that  forgery,  and 

Ing  two  of-  ,  1  -I  1.    1  .  .  A^      A»  J  •       ^ 

lenses.  uttering  and  publishing  as  true  the  torged  instru- 

ment, may  be  charged  in  the  same  indictment.  In  support  ol 
this  proposition  the  State  v.  McPhersony  9  Iowa,  53;  State  v. 
Farr^  June  Term,  1874,  and  State  v.  NichoUy  38  Iowa,  110, 
are  cited. 

The  indictment  in  the  last  case  is  precisely  like  the  one  be- 
fore us  and  both  are  based  on  the  same  statutes.  It  was  held 
to  be  sufficient  under  the  authority  of  the  two  other  cases 
cited,  under  the  supposition  all  were  alike  and  we  were 
bound  by  the  former  decisions.  We  are  now  constrained  to 
say  the  assumption  there  was  no  difference  between  the  two 
first  aYid  the  last  case  was  a  mistake. 

The  indictment  in  the  State  v.  McPherson  was  found  un* 
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der  §  §  5634  and  6635  of  the  Code  of  1851,  which  are  iden- 
tical  with  sections  3925  and  3926  of  the  Code.  There  were 
three  counts  in  the  indictment.  "  The  first  was  for  counter- 
feiting  silver  coin  *  *;  the  second  for  having  in  possession 
at  the  same  time  five  pieces  of  false  coin,  knowing  the  same 
to  be  false,  with  intent  to  utter  and  pass,  and  the  third  for 
having  less  than  five  pieces  of  such  coin  with  the  same  in- 
tent." The  court  said:  "A  defendant  cannot  be  charged  with 
two  distinct  offenses  in  a  single  count  of  an  indictment;"  but 
that  the  indictment  is  suflBicient  "where  several  counts  are  in- 
troduced solely  for  the  purpose  of  meeting  the  evidence  as  it 
may  transpire,  the  charges  being  substantially  the  same  of- 
fense." And  it  was  held  that  a  charge  of  counterfeiting  coin 
and  having  the  same  in  possession  with  intent  to  utter  did 
not  constitute  two  distinct  offenses,  and  therefore  could  be  well 
united  in  the  same  indictment.  This  case  does  not  meet  the 
requirements  of  the  one  before  us,  because  in  the  present 
case  there  is  the  charge  the  defendant  uttered  and  published 
as  true  the  forged  instrument.  It  seems  to  us  this  is  a  dif- 
ferent and  distinct  offense,  and  that  it  is  not  included  in  the 
crime  of  forgeryJ  Both  are  defined  and  punished  under  dif- 
ferent sections  of  the  Code,  and  in  a  statutory  sense  the  utter- 
ing is  the  greater  offense,  the  punishment  therefor  being 
imprisonment  in  the  penitentiary  not  exceeding  fifteen  years, 
and  a  fine  not  exceeding  one  thousand  dollars.  Code,  §  3918. 
For  forgery  the  punishment  is  imprisonment  not  exceeding 
ten  years.    Code,  §  3917. 

The  St(zte  v.  Fa/rr  follows  the  McPherson  case,  the  indict- 
ment being  in  substance  and  legal  effect  the  same.  And  the 
uttering  is  a  distinct,  additional  and  independent  fact  not  es- 
sential to  be  established  to  obtain  a  conviction  for  uttering  to 
establish  the  defendant  is  guilty  of  forgery.  We  think  the 
offenses  are  distinct,  independent,  and  cannot,  under  the  stat- 
ute, be  united  in  the  same  indictment 

Revsbsedw 
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The  State  v.  Holmes. 

1 .  Court :  A]>J0UBHMBIVT  BT  TSLBOBAPH :  LEGALITY  OF.  A  telegxam  fiom 

tUe  judge  to  the  clerk,  ordenng  an  adjoomment  of  court,  is  a  written 
order  within  the  meaning  of  the  statute,  and  an  adjournment  made  in 
pursuance  thereof  is  legal. 

2.  Criminal  Law:  proof  of  fobicbb  contiction:  likb  offense. 

Upon  the  trial  of  an  indictment  for  keeping  a  house  of  ill  fame,  found 
under  section  4013  of  the  Code,  proof  of  a  prior  conviction  of  the  de- 
fendant on  an  indictment  based  on  section  4091,  but  which  did  not 
charge  the  keeping  of  a  house  of  ill  fame,  was  held  inadmissible  to  estab- 
lish a  former  conviction  for  a  like  oflfonse  for  the  purpose  of  increasing 
the  penalty  under  the  statute. 

Ajppealfrom  Wvn/rveahieik  District  Cov/rt. 
Wednesday,  Ootobeb  5. 

Indictment  charging  that  the  defendant  "  did  *  *  •  keep 
a  house  of  ill  fame  resorted  to  by  divers  persons  for  the 
purpose  of  prostitution  and  lewdness  "  and  that  the  defend- 
ant had  previously  been  convicted  .of  a "  like  offeuse  *  *  • 
to  wit,  keeping  a  house  of  ill-fame  resorted  to  for  the  purpose 
of  prostitution  and  lewdness." 

There  was  a  jury  trial,  verdict  guilty,  and  that  the  defend- 
ant had  been  previously  convicted  of  a  like  ofiense.  Judg- 
ment that  the  defendant  be  <<  confined  in  the  additional  peni- 
tentiary at  Anamosa  for  the  term  of  two  years  and  six 
months."    The  defendant  appeals. 

John  B.  Kayej  for  appellant. 

Smith  McPheraon^  Attorney  Oeneraly  for  the  State. 

Seevsbs,  J. — ^I.  The  defendant  was  tried  and  convicted  at 
the  March  term^  1881.  The  court  should  have  convened  on 
1  couBT'  ad-  *^®  seventh  day  of  that  month,  but  as  the  judge 
lyiSJSS?aph:  did  not  arrive  at  the  county  seat  on  that  day  the 
legality  of.       ^^Qtk  adjoumed  the  court  untif  the  next  day  and 
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on  that  day  for  the  same  reason  until  the  ninth  day  of  March. 
At  three  and  a-half  o'clock  p.k.  of  said  last  day  the  clerk  re- 
ceived from  the  judge  the  following  telegram: 

"  Calmar,  Iowa,  Maeoh  9th,  1881. 

"  To  M.  M.  Harden^  Clerk — I  have  made  and  sent  yon  a 
written  order  adjourning  conrt  until  to-morrow  morning, 
nine  o'clock.     Adjourn  it  accordingly. 

«  E.  E.  CooLEY,  JvdgeP 

A  few  minntes  before  five  o'clock  p.m.  of  said  day  the  clerk 
adjonrned  the  conrt  until  March  10th,  at  9  o'clock,  a.m.  At 
a  quarter  past  six  o'clock  p.  M.  of  March  9th  the  clerk  re- 
ceived by  mail  the  following:  "  Owing  to  the  inability  of  the 
undersigned  to  reach  the  county  seat  in  time  to  open  court 
to-day,  it  is  therefore  hereby  ordered  that  the  District  Court 
for  Winneshiek  county  be  and  the  same  is  hereby  adjourned 
until  Thursday,  the  10th  day  of  March,  1881,  at  9  o'clock 
a.  m.     Dated  March  9,  1881. 

"  E.  E.  CooLEY,  Judge  District  Courts  10th  Jvdicial  Di%' 
trict,  loway 

The  defendant  objected  to  being  tried  at  said  term  because 
the  court  at  five  o'clock  p.  m.  of  March  9th  by  operation  of  law 
stood  adjourned  until  the  next  term  and  could  not  legally 
convene  on  the  lOtli  day  of  March.  *  The  objection  was  over- 
ruled. The  statute  provides:  "If  the  judge  does  not  appear 
on  the  day  appointed  for  holding  court  the  clerk  shall  make 
an  entry  thereof  on  his  record  and  adjoqrn  the  court  until  the 
next  day,  and  so  on  until  the  third  day.  *  *  *  If  the  judge 
does  not  appear  by  five  o'clock  of  the  third  day  *  *  *  the 
court  shall  stand  adjourned  till  the  next  regular  term.  If 
the  judge  is  sick  or  for  any  other  sufiicient  cause  is  unable  to 
attend  court  at  the  regularly  appointed  time  he  may  by  a 
written  order  direct  an  adjournment  to  a  particular  day 
therein  specified,  and  the  clerk  shall  on  the  first  day  of  the 
term,  or  as  soon  thereafter  as  he  receives  the  order,  adjourn 
the  court  as  therein  directed."     Code,  §§  167, 168,  169. 

As  the  order  sent  by  mail  was  not  received  by  the  clerk 
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until  after  five  o'clock  p.m.  of  the  9th  day  of  March  it  will 
be  conceded  it  cannot  have  any  bearing  on  the  question  to  be 
determined.  The  only  question,  then,  is  whether  the  telegram 
is  a  written  order  as  contemplated  by  the  statute,  and  its  suf- 
ficiency. 

Contracts  may  be  made  by  telegram  even  where  it  is  re- 
quired they  must  be  in  writing,  and  it  has  been  said  it  makes 
no  difference  if  the  writing  is  done  with  a  steel  pen  an  inch 
long  attached  to  an  ordinary  penholder  or  whether  the  pen  be 
a  copper  wire  one  thousand  miles  long.  Hojpleyv.  Whipple^ 
48  N.  H.,  487;  Moor  v.  Wood,  36  N.  Y.,  307.  The  tele- 
graph operator  was  the  agent  of  the  judge,  and  by  means  of 
the  wire  and  instruments  attached  thereto  and  the  operator 
the  judge  wrote  the  telegram  which  was  delivered  to  the 
clerk.  We  think  it  was  a  written  order  within  the  meaning 
of  the  statute. 

It  is,  however,  insisted  the  telegram  was  a  mere  notification 
to  the  clerk  that  a  written  order  had  been  sent  to  him.  But 
we  think  it  more  than  this,  for  the  clerk  was  directed  to  ad- 
journ the  court  to  a  time  fixed  and  made  certain  by  the  tele- 
gram.    It  is,  therefore,  suflBicient. 

II.     For  the  purpose  of  showing  the  defendant  had  been 

previously  convicted  of  a  like  offense  the  State,  against  the 

2.  cRiHiKAL     objection  of  the  defendant,  introduced  in  evidence 

of  former  con-  an  indictment  and  the  record  showing  she  had 

victlon:Uke     ,  .        ,       ,  ,  r«,  .        .     t. 

oflfense.  been    convicted    thereunder.      This    indictment 

charged  the  defendant  with  "  keeping  a  nuisance  committed 
as  follows "  :  For  that  the  defendant  and  another  person 
<'  kept  a  certain  place,  a  building  *  *  *  where  they  allow 
certain  idle,  dissolute  and  disorderly  persons  of  both  sexes 
*  *  *  to  congregate  *  *  *  for  the  purpose  of  there  in- 
dulging in  unlawful  commerce  of  and  between  these  defend- 
ants and  said  *  *  *  persons  and  when  so  congregated  said 
defendants  *  *  *  allow,  permit .  and  encourage  such  *  *  * 
persons  to  congregate  for  the  purpose  aforesaid  and  allow  and 
permit  *  *  *  said  persons  while  so  congregated  to  so  in- 
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dulge  in  disorderly  conduct  and  to  have  sexual  connection 
and  commerce  in  such  building  or  place  of  and  with  them, 
the  said  "  defendants,  "  to  the  great  scandal  and  evil  example 
of  all  good  citizens."  This  indictment  was  probably  found 
under  Code,  §  4091,  which  provides:  "Houses  of  ill-fame 
kept  for  the  purpose  of  prostitution  and  lewdness  *  *  *  tn 
the  disturbance  of  others  are  nuisances  and  may  be  abated 
and  punished  as  provided  in  this  chapter." 

The  indictment  in  the  present  case  was  found  under  the 
following  statute:  "If  any  person  keep  a  house  of  ill-fame 
resorted  to  for  the  purpose  of  prostitution  or  lewdness  he 
shall  be  punished  by  imprisonment  in  the  county  jail  not 
more  than  one  year  or  by  fine  not  exceeding  five  hundred 
dollars;  and  any  person  who,  after  having  once  been  con- 
victed of  such  offense  is  again  convicted  of  the  like  offense 
shall  be  punished  by  imprisonment  in  the  penitentiary  not 
less  than  one  year  nor  more  than  three  years."  Code,  § 
4013.  There  can  be  no  doubt,  we  think,  that  the  previous 
conviction  must  have  been  for  "keeping  a  house  of  ill-fame 
resorted  to  for  the  purpose  of  prostitution  and  lewdness  "  be- 
fore the  additional  penalty  can  be  inflicted. 

That  the  offenses  described  in  Code,  §  4013  and  §  4091 
'  are  not  the  same  but  different  was  held  in  The  State  v.  Shaw, 
35  Iowa,  575;  The  State  v.  Alderman^  40  Id.,  376;  The 
StaUv.  ^^(iaZZ,  42  Id.,  75. 

The  indictment  introduced  in  evidence  contains  superfluous 
allegations  and  whether  it  charged  the  offense  described  in 
Code,  §  4091,  we  need  not  determine.  It  being  entirely 
clear,  we  think,  it  does  not  charge  the  offense  defined  in  Code, 
§  4013,  for  it  does  not  charge  that  the  building  or  place 
where  said  persons  were  allowed  to  congregate  was  a  house 
of  ill-fame.  It  does  not  follow  from  what  is  stated  it  was  a 
house  of  this  character.  "We  therefore  think  the  court  erred 
in  permitting  said  indictment  and  record  of  conviction  to  ))e 
introduced  in  evidence,  and  in  sentencing  the  defendant  to  be 
imprisoned  in  the  penitentiary. 

SsVBBSSD* 
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BeIDKAN  V.    GOODELL   BT  AL. 

~S  VS  !•  Prinoipal  and  Agent:  batipication  op  unauthorized  contbact. 

A  principal  who  accepts  ths  bensHt  of  an  unauthorized  contract  made  by 
bis  agent  mast  take  also  the  obligations  which  fbrm  a  i)art  of  it 

2.  :  :  BULE  APPLIED.    An  agent  for  the  owner  of  a  note  and 

mortgage  took  new  not^n  for  the  debt,  and  in  consideration  of  their 
being  signed  by  the  wife  of  the  maker,  who  was  not  a  party  to  the 
former  note,  agreed  to  cancel  the  mortgage.  His  principal  having 
brought  suit  and  taken  judgment  against  both  husband  and  wife  on 
the  notes,  it  was  held  that  he  could  not  also  enforoe  the  mortgage. 

Appeal  from  Van  Buren  CirotUt  Court. 

Wednes]>ay,  October  5, 

Action  to  foreclose  a  mortgage  executed  by  the  defendants 
J.  G.  and  Abigail  O.  Qoodell.  The  defendants  do  not  deny 
the  indebtedness,  but  resist  the  foreclosure  of  the  mortgage, 
alleging  that  the  plaintiff  for  a  valuable  consideration  agreed 
to  release  the  mortgage. 

The  original  indebtedness  was  due  to  one  Swazy.  For  this 
indebtedness  J.  G.  Goodell  executed  his  promissory  note,  and 
to  secure  it  he  executed  the  mortgage  in  suit,  A.  O.  Goodell, 
his  wife,  joining  with  him  in  the  mortgage.  Afterward  the 
note  was  sold  and  transferred  to  the  plaintiff,  Beidman.  It 
not  being  paid  when  due,  and  some  interest  being  delinquent, 
the  plaintiff  desired  to  have  the  note  renewed,  and  a  note 
given  for  the  interest.  Two  notes  were  accordingly  given, 
that  for  the  principal  being  payable  one  day  after  date,  and 
that  for  the  interest  being  payable  on  demand.  The  new 
notes  were  signed  not  only  by  J.  G.  Goodell,  the  maker  of  the 
original  note,  but  by  his  wife  also,  A.  O.  Goodell,  who  had 
not  signed  the  original  note.  They  aver  that  in  consideration 
of.  Mrs.  Goodell's  signature  to  the  new  notes  the  plaintiff 
agreed  to  release  the  mortgage.  The  transaction  in  which 
the  old  note  was  surrendered  to  J.  G.  Goodell  and  the  new 
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notes  were  taken  was  conducted  on  the  part  of  the  plaintiff 
by  an  attorney,  one  Henry  Benson.  Whatever  agreement,  if 
any,  was  made  for  a  release  of  the  mortgage  was  made  by 
Benson.  The  mortgaged  land  has  been  conveyed  by  the 
mortgagors  to  their  son,  Flagg  GoodeU.  He  joins  with 
them  in  resisting  the  foreclosure,  setting  np  the  alleged  re- 
lease. The  court  rendered  judgment  for  the  amount  of  the 
notes  against  J.  Gf.  and  A.  O.  GoodeU,  and  denied  the  fore- 
closure.   The  plaintiff  appeals. 

O.  TT.  Ringer  and  Work  <&  Brown^  for  appellant. 

Knapp  cfe  Seaman  and  Hen/ty  Benson^  for  appellees. 

Adams,  Oh.  J. — ^Whether  Benson  was  authorized  to  agree 
to  a  release  of  the  mortgage  is  one  of  the  questions  in  dis- 
pute. There  is  no  evidence  that  he  was  unless  Benson's  tes- 
timony may  be  regarded  as  such  evidence.  While  he  says 
that  he  has  no  remembrance  of  being  authorized  to  agree  to 
such  release,  yet  he  says  that  if  he  told  Mrs.  GoodeU  that  the 
mortgage  was  to  be  released  then  he  was  authorized  to  say 
so.  He  was  first  asked  if  he  would  have  made  an  unauthor- 
ized statement  to  induce  Mrs.  GoodeU  to  sign  the  notes,  to 
which  he  replied  that  that  was  not  his  way  of  doing  business. 
His  testimony  then  as  to  his  authorization  is  based  simply 
upon  this  theory,  and  not  upon  any  remembrance  of  the 
fact 

The  plaintiff's  testimony  was  taken  by  deposition,  and  he 
does  not  appear  to  have  been  asked  any  question  directly 
upon  this  point.  But  he  shows  that  he  was  greatly  disturbed 
as  to  the  effect  of  taking  new  notes,  lest  that  in  law  the 
mortgage  should  be  held  to  be  released.  The  plain  inference 
from  his  testimony  is  that  he  never  intended  to  release  the 
mortgage  in  any  way. 

If  we  regarded  the  case  as  turning  upon  the  question  of 
Benson's  authority  to  agree  to  a  ri^ease  we  might  feel  con- 

VoL.  LVI— 88. 
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Strained  to  hold  for  the  plaintiff.  But  in  the  view  which  we 
have  taken  of  the  case  that  question  is  not  material.  The 
fact  that  Benson  agreed  to  such  release  is  proven  beyond  any 
reasonable  doubt.  It  is  equally  clear  that  the  agreement 
constituted  the  inducement  to  Mrs.  Goodell  to  sign  the  notes. 
The  defendants  insist  that  if  the  agreement  was  not  author- 
ized by  the  plaintiff  it  was  at  least  subsequently  ratified  by 
him,  and  in  this  we  think  that  their  position  is  well  taken. 

It  appears  to  us  that  the  plaintiff  should  not  be  allowed  to 
receive  the  notes  with  Mrs.  Goodell's  signature,  and  enforce 
1.  PRINCIPAL  them  against  her  by  judgment,  without  being 
ratiflcatiou  of  held  to  have  adopted  the  whole  contract  by 
contract.  which  her  Signature  was  obtained.  Where  a  con- 
tract  is  an  entirety  and  is  wholly  unauthorized,  and  the  prin- 
cipal takes  the  benefit  of  it,  he  must  take  it  with  the  obliga- 
tions which  make  a  part  of  it.  Horil  v.  Pack,  7  East,  164; 
Cornwall  v.  Wilson,  iTJos.,  509;  Fa/rmerf!'  Loan  and  TruH 
Co.  V.  Walworth,  1  Comst.,  433;  Hovey  v.  Blanchard,  13 
N.  n.,  145.  We  do  not  say  that  the  mere  acceptance  of  the 
notes  by  the  plaintiff  would  have  bound  him  to  release  the 
mortgage,  if  at  the  time  of  such  acceptance  he  had  no  knowl- 
edg3  of  the  agreement  to  release  the  mortgage.  If  the  de- 
fendants, relying  upon  a  ratification  of  Benson's  unauthor- 
ized agreement  for  such  release,  had  brought  an  action  to  en- 
force the  agreement  we  are  inclined  to  think  that  they  would 
have  failed  without  proof  that  the  acts  relied  upon  as  a  ratifi- 
cation were  done  with  knowledge  of  the  agreement  But  in 
such  case  if  it  had  appeared  that  the  notes  were  accepted 
without  knowledge  of  the  agreement  it  might  still  have  been 
necessary,  in  order  to  escape  the  binding  effect  of  the  agree- 
ment, to  make  a  prompt  offer  to  release  Mrs.  Goodell  from 
the  notes,  after  obtaining  knowledge  of  the  agreement. 

But  this  action  was  brought  to  enforce  the  notes,  and  was 
prosecuted  to  judgment  as  well  against  Mrs.  Goodell  as  against 
her  husband,  and  that,  too,  notwithstanding  the  iverm^it* 
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and  proofs  of  the  agreement  by  reason  of  which  Mrs.  Goodell's 
signature  was  obtained.  In  our  opinion  the  agreement  was 
ratified  by  the  plaintiff  and  the  judgment  must  be 


The  State  v.Lkighton. 


1.  Criminal  Law :  indi  cthent:  bobbery.  A  charge  in  an  indictment 
for  robbery  that  the  defendant  did,  with  force,  etc.,  steal,  take,  and  carry 
away  from  another  certain  property,  is  not  equivalent  to  charging  that 
it  was  taken  from  his  person,  and  is  insufficient 

Appeal  from  Lee  District  Cowi. 

Wednesday,  October  5. 

The  defendant  was  convicted  of  the  crime  of  robbery,  al- 
leged to  have  been  committed  upon  Isaac  MendenhalL  Judg- 
ment having  been  rendered  upon  the  verdict  he  appeals, 

Oeo.  F.  Hilton  and  0.  B.  Hillis,  for  appellant 

Smith  McPherson^  Attorney  Oeneraly  for  the  State. 

Adams,  Oh.  J. — ^The  question  presented  is  in  relation  to 
the  sufficiency  of  the  indictment.     It  was  raised  by  motion 
1  cRiMiNAii    ^^  arrest  of  judgment.     The  ground  of  the  motion 
ment*:*rob-*^"  as  Stated  was  that  "the  indictment  does  not  charge 
^®''*''  the  crime  of  robbery  in  that  it  does  not  aver  the 

taking  to  be  from  the  person  of  another."  The  averment  is 
that  the  defendant,  with  force,  etc.,  and  by  putting  in  fear,  etc., 
"  did  take,  steal,  and  carry  away  from  the  said  Isaac  Menden- 
halL" It  is  contended  by  the  appellant  that  the  indictment  in 
order  to  charge  the  crime  of  robbery  commited  upon  Menden- 
hall  should  have  charged  a  taking  from  the  person  of  Menden- 
hall,  and  not  merely  a  taking  from  him.    He  bases  his  position 
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apon  the  language  of  the  Btatnte,  Code,  section  8858,  which 
provides  that  **if  any  person  with  force  or  violence,  or  by  put- 
ting in  fear,  steal  and  take  from  the  person  of  another  any 
property  that  is  the  subject  of  larceny,  he  is  guilty  of  rob- 
bery." 

The  Attorney  General  contends  that  the  charge  as  oon- 
tained  in  the  indictment  would,  to  a  person  of  ordinary  un- 
derstanding, mean  a  taking  from  the  person,  orifnotit  would 
mean  a  taking  from  his  immediate presencey  which  he  says  is 
sufficient  at  common  law,  and  so  must  be  regarded  as  sufficient 
under  our  statute.  In  support  of  his  view  as  to  the  meaning 
of  the  indictment,  he  insists  that  it  necessarily  charges  some- 
thing more  than  larceny,  which  is  a  mere  taking  of  the  prop- 
erty of  another,  and  the  argument  is  that  if  the  indictment 
charges  a  crime  other  than  larceny  by  reason  of  charging  a 
tSLkmg  from  another,  instead  of  charging  a  taking  •of  the 
property  of  another,  the  crime  charged  must  be  robbery. 

But  in  our  opinion  the  language  used  lacks  that  certainty 
which  is  required  in  an  indictment.  While  it  is  true  that  a 
taking  of  property  from  the  person  of  another  or  from  his 
immediate  presence  is  a  taking  from  him,  yet  it  is  also  true 
that  any  taking  of  the  property  of  another  is  a  taking  jfrom 
Mm  within  the  meaning  of  those  words.  Taking  from  does 
not  necessarily  mean  more  than  mere  deprivation. 

The  precise  question  involved  arose  in  People  v.  Becky  21 
CaL,  386,  and  the  indictment  was  held  bad. 

We  think  that  the  motion  in  arrest  should  have  been  sus- 
tained. 

BCVEBSED. 
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1.  Statute  of  Frauds:  accbftanob:  WHEN  YALiD  IN  PABOL.    Aver-  

bal  acceptance  of  an  order  is  valid  and  enforceable  only  where  the  drawee  j  m  m] 

has  funds  of  the  drawer  in  his  hands,  so  that  by  payment  of  the  order  he  |iio  376| 
satisfies  his  own  debt 

Appeal  from  MaJiaaha  Circuit  Court. 
"Wednesday,  Ootobeb  5. 

The  plaintiff  is  a  creditor  of  Harry  Smith  &  Co.,  to  the 
amount  of  $1,024.93.  He  brings  this  action  to  recover  his 
claim  from  the  defendants.  His  alleged  right  of  action  as 
against  them  is  based  upon  two  grounds:  1st,  a  general  ver- 
bal promise  to  pay  the  same;  2d,  a  verbal  acceptance  of  an 
order  for  that  amount. 

The  defendants  pleaded  a  general  denial,  the  statute  of 
frauds,  and  want  of  consideration.  There  was  a  trial  by  jury, 
and  a  verdict  and  judgment  were  rendered  for  the  plaintifit 
The  defendants  appeaL 

JoJm  F.  Laceyy  for  appellants. 

CrooTcha/m  c6  Glea$on  and  Lafferty  ds  Johnson^  for  appel- 
lee. 

Adahs,  Ch.  J. — ^Harry  Smith  &  Co.  were  subcontractors 
upon  a  railroad.  They  became  indebted  to  the  plaintiff  by 
1.8TAT17TS     reason  of  the  assumption  of  certain  indebtedness 

of  Xraiids : 

when  ^iSid  to  ^^®  ^  plaintiff  from  their  laborers.     For  the  pur- 
parol.  pose  q{  paying  such  indebtedness  they  drew  an 

order  in  the  plaintiff's  favor  upon  the  defendants,  who  were 

contractors  upon  the  railroad  and  under  whom  the  drawers 

were  subcontractors.    The  order  is  in  these  words: 

^^MandevilUj  Dowling  db  Co.: — Pay  to  John  W.  Walton 

the  sum  of  $1,024.93,  and  charge  the  same  to  the  estimate  of 

Harry  Smith  &  Co.'' 
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The  jury  found  specially  in  answer  to  special  interrogatories 
as  follows: 

"1st.  « Do  you  find  that  the  defendants  made  a  parol 
promise  to  pay  the  debt  of  Harry  Smith,  or  Smith  &  Co?' 
Ans.   *  Tes;  of  Harry  Smith,  to  amount  of  $1,056.' 

"4th.  <Was  said  promise  on  condition  that  there  should 
be  anything  due  H.  Smith  &  Co.  after  the  expense  of  the 
work  was  paid  for?'     Ans.     *  No.' 

"  5th.  <  Was  the  order  accepted  on  condition  that  if  there 
was  any  surplus  after  paying  the  expense  of  the  work  and  a 
previous  order  of  $232  to  one  Clarke,  that  surplus  should  be 
paid  to  plaintiff} '     Ans.     <  No.'  " 

The  evidence  shows  clearly  that  there  was  nothing  due  from 
the  defendants  to  H.  Smith  &  po.  *  The  promise  relied  upon 
as  made  by  the  defendants  to  pay  the  debt  of  H.  Smith  &  Co. 
was  not  binding  for  want  of  consideration  if  for  no  other  rea- 
son.    Ayres  v.  G.y  JS.  I.  <&  P.  H.   Co.j  52  Iowa,  478. 

The  plaintiff,  however,  insists  that  the  defendants  are  bound 
by  the  acceptance  of  the  order,  though  the  same  is  verbal  and 
without  consideration  moving  to  them. 

The  defendants  deny  that  there  was  any  acceptance. 

The  jury  did  not  specially  find  that  there  was.  They  find 
a  mere  promise  to  pay  the  debt  of  Harry  Smith;  but  that  was 
for  an  amount  somewhat  greater  than  the  order;  and  the  ver- 
dict, we  think,  must  have  been  based  upon  such  promise,  be- 
cause the  order  was  not  large  enough  to  justify  the  verdict 
rendered. 

Again  the  promise,  whatever  it  was,  appears  to  have  been 
made  by  an  agent  of  the  defendants,  and  it  is  insisted  by  the 
defendants  that  the  promise,  if  made,  would  not  bind  them. 
They  go  further  and  insist  that  even  one  of  the  partners  could 
not  have  bound  the  firm  by  such  a  promise  in  the  absence  of 
funds  of  Harry  Smith  &  Co.  in  their  hands. 

These  questions  have  been  discussed  by  appellants'  counsel, 
but  the  case  is  now  before  us  upon  rehearing,  and  in  granting 
the  rehearing  we  called  for  arguments  merely  upon  the  ques- 
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tion  of  the  validity  of  tlie  verbal  acceptance  of  an  order  where 
there  are  no  funds  of  the  drawer  in  the  hands  of  the  acceptor. 
We  could  not,  we  think,  properly  go  into  the  consideration  of 
the  other  questions  without  calling  for  an  argument  from  the 
counsel  for  the  appellee,  and  as  we  have  reached  a  conclusion 
adverse  to  him  upon  the  question  upon  which  arguments 
were  called  for,  it  is  ui^necessary  to  consider  any  other  ques- 
tion. 

In  the  opinion  originally  filed  it  was  held  that  the  verbal 
acceptance  of  an  order  is  valid  notwithstanding  there  may  be 
no  funds  of  the  drawer  in  the  hands  of  the  acceptor.  Upon 
the  rehearing  several  authorities  have  been  cited  to  which  our 
attention  was  not  called,  and  some  which  had  been  cited  we 
have  been  able  to  give  a  more  careful  examination  than  we 
did  before,  and  we  have  to  say  that  we  have  reached  a  diflfer- 
ent  conclusion. 

The  validity  of  the  verbal  acceptance  of  an  order  has  been 
sustained  in  several  cases.  »  Quite  a  number  were  cited  incur 
original  opinion,  and  it  must  be  said  in  none  of  them  did  it 
appear  that  a  distinction  had  been  recognized  between  cases 
where  there  have  been  funds  of  the  drawer  in  the  hands  of  the 
acceptor  and  where  there  have  not.  The  general  way  in 
which  the  rule  was  stated  led  us  to  believe  that  the  distinc- 
tion had  not  been  deemed  material.  In  Daniel  on»  Negotiable 
Instruments,  Sec.  566,  the  opinion  is  expressed  that  the  dis- 
tinction is  not  material.  This  opinion  is  based  in  part  upon  the 
unqualified  language  used  in  the  decisions,  and  in  part  upon 
what  are  supposed  to  be  the  demands  of  commercial  paper. 

On  the  other  hand  it  is  said  in  Brovme  on  Frauds,  174: 
"  There  seems  to  be  no  sound  reason  why  a  verbal  acceptance 
or  promise  to  accept  for  the  mere  accommodation  of  the  drawer, 
and  without  value  received,  should  not  be  treated  as  within 
the  statute."  In  Robinson's  Practice,  2  Vol.,  152,  it  is  said: 
"  Tlie  parol  acceptance  being  no  more  than  a  parol  promise 
it  seems  to  the  author  that  whether  or  not  the  acceptor  can  be 
charged  on  such  promise  may  depend  upon  whether  the  prom- 
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ise  is  to  pay  a  debt  of  his  own  or  to  answer  for  the  debt  of  an- 
other; for  in  the  latter  case  no  action  can  be  lawfully  brought 
unless  the  promise  or  memorandum  or  some  note  ttiereof  be 
in  writing  and  signed  by  the  party  to  be  charged  thereby  or 
by  hie  agent.''  In  Quin  v.  ITavford,  1  Hill  (N.  Y.),  84,  the  de- 
fendant  was  treasurer  of  a.corporati<Mi.  An  order  was  drawn 
upon  him  for  a  debt  of  the  corporation  which  he  agreed  to 
pay.  It  was  held  that  in  the  absence  of  funds  of  the  corpora- 
tion in  his  hands  he  was  not  liable.  That  a  verbal  accep'iance 
in  the  absence  of  funds  of  the  drawer  in  the  hands  of  the 
acceptor  is  riot  valid  was  held  in  Pike  v.  Irwin^  1  Sand.  (N. 
Y.),  14,  and  Manly  v.  Goegatiy  105  Mass.,  445.  That  a  ver- 
bal promise  to  accept  in  the  absence  of  such  funds  is  not 
Valid  was  held  in  Plummer  v,  Lyman,  49  Me.,  229,  and 
WaJcefidd  v.  Crreenhood,  29  Cal.,  600.  We  have  become  sat- 
isfied that  the  doctrine  of  these  cases  is  correct 
'  As  opposed  to  them  we  find  but  littJe  except  the  statement 
of  one  or  two  text  writers,  based,  as  it  seems  to  us  almost 
wholly  if  not  entirely  upon  mere  inference  or  dicta  or  adju- 
dications not  precisely  in  point. 

The  plaintiffs  argument  is  that  a  verbal  acceptance  is 
equivalent  to  a  written  acceptance;  that  the  validity  of  a  writ- 
ten acceptance  does  not  depend  upon  the  existence  of  funds 
of  the  drawer  in  the  hands  of  the  acceptor,  therefore  the  va- 
lidity  of  a  verbal  acceptance  does  not. 

But  we  cannot  accept  this  reasoning  as  sound.  It  is  true 
that  no  consideration  is  necessary  to  bind  an  acceptor  who 
has  become  such  by  written  acceptance.  But  then  he  be- 
comes a  party  to  the  paper.  His  liability  we  apprehend  rests 
strictly  upon  this  ground.  An  acceptor  by  verbal  acceptance 
does  liot  become  a  party  to  the  paper;  certainly  not  in  any 
such  sense  as  he  would  by  written  acceptance. 

A  verbal  promise  to  pay  the  debt  of  another  can  be  enforced 
where  the  promissor  by  the  payment  would  pay  his  own  debt 
as  well  as  of  the  person  in  whosebehalf  the  promise  was  made. 
And  such  is  precisely  the  case  where  there  is  a  verbal  accept- 
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ance  of  an  order  by  a  person  who  has  ftinds  of  the  drawer. 
Indeed  it  is  not  necessary  that  the  request  should  be  made  in 
writing.  If  A,  having  funds  belonging  to  B  promises  C,  at 
B's  verbal  request  to  pay  0  from  sucli  funds  a  debt  due  him 
from  B,  A  isholden.  This  doctrine  is  elementary.  The  va- 
lidity of  a  verbal  acceptance  of  an  order  must,  we  think,  rest 
upon  the  same  ground.    We  see  no  other. 

The  view  which  we  have  expressed  appears  to  us  to  be  the 
only  safe  view,  and  the  only  one  which  can  be  sustained  upon 
principle. 

The  defendants  have  been  adjudged  to  pay  another  person's 
debt,  in  t^e  absence  of  any  consideration,  upon  an  alleged 
verbal  promise  of  their  agent,  such  promise  being  expressly 
denied  by  the  agent,  and  proven  by  no  evidence  except  the  tes- 
timony of  the  plaintiff,  and  that  of  a  very  weak  and  unsatis- 
factory character. 

We  are  unwilling  to  sanction  a  rule  which  shall  make  a 
recovery  possible  in  such  a  ease. 

Finding  no  evidence  to  justify  a  recovery  under  what  we 
deeiu  the  correct  rule,  the  judgment  must  be 

Bbvsbsep. 


The  Singbb  MAisruPAOTUMNO  Company  v.  Ijttlkb  bt  al.  \M^ 


1.  Guaranty:  when  a  continuing  obligation:  notice.  The  guar- 
antors of  a  contract  which  may  be  terminated  at  the  pleasure  of  either 
party,  and  on  which  their  liability  is  a  continuing  one  and  liable  to  be 
increased  and  diminished  at  different  times,  have  a  right  to  noti<)p  of  the 
amount  thereof  within  a  reasonable  time  after  the  termination  of  the 
contract. 

2. :  who  abb  ouabantobs.    The  sureties  f^n  the  bond  of  an  agent 

for  the  sale  of  sewing  machines,  conditioned  that  such  agent  will  account 
for  all  money  and  property  coming  i^to  his  hands,  are  guarantors  within 
the  meaning  of  the  above  rule. 
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Appeal  from  Wapello  Ci/rcv/it  Court. 

Wednesday,  October  6. 

Action  at  law.  The  cause  was  tried  to  the  court  below 
without  a  jury,  and  judgment  was  rendered  for  defendants. 
Plaintiff  appeals.     The  facts  of  the  case  appear  in  the  opinion. 

J).  F.  Miller  and  H,  B.  HendersTiott^  for  appellants. 

William  MoNett^  for  appellees. 

Beck,  J. — I.  The  action  is  upon  a  bond  executed  by 
Littler  as  principal,  and  the  other  defendants  as  sureties,  con- 
ditioned that  Littler  shall  pay  to  plaintiff  all  his  indebtedness 
to  it,  existing  or  afterward  to  exist,  whether  upon  notes, 
accounts,  or  in  any  other  manner.  The  petition  alleges  that 
Littler  became  agent  of  plaintiff  for  the  sale  of  sewing  ma- 
chines, and  the  bond  in  stiit  was  executed,  when  he  was 
appointed,  to  secure  plaintiff  from  loss  that  might  accrue  on 
account  of  his  employment.  The  petition  alleges  that  Littler 
became  delinquent  in  his  payments  and  executed  a  note  to 
plaintiff,  upon  which  a  judgment  was  afterward  rendered,  for 
the  amount  of  his  indebtedness. 

The  sureties  answered  the  petition  alleging  that  Littler  and 
the  plaintiff  entered  into  an  agreement  whereby  Littler  became 
plaintiff's  agent,  and  became  bound  to  pay  to  plaintiff  money 
upon  the  sales  of  sewing  machines  or  upon  the  indorsement 
of  paper  taken  uj)on  such  sales  as  stipulated  in  the  agreement. 
The  agreement  provides  that  either  party  may  terminate  the 
contract  at  their  pleasure.  Other  conditions  need  not  be  set 
out.  \ 

The  answer  further  alleges  that  plaintiff  had  terminated 
Littler's  agency  before  the  note  was  executed  by  him,  and 
that  the  defendants  had  no  notice  at  any  time  that  Littler  was 
in  default,  or  that  any  claim  was  made  by  plaintiff  against 
them  upon  the  bond.     Upon  a  demurrer  to  this  answer  the 


^ 


DECEMBEE  TERM,  1881.  603 

The  Singer  Manufacturing  Company  y.  Littler. 

court  held  that  the  defendants  were  entitled  to  notice  of  the 
amount  due  from  Littler  within  a  reasonable  time  after  the 
settlement  between  him  and  plaintijBF.  The  court  found  upon 
the  trial  that  no  such  notice  was  given  to  the  defendants, 
wherefore  they  suffered  loss,  and*  that  plaintiff,  therefore,  is 
not  entitled  to  recover. 

II.  The  controlling  question  in  the  case,  and  the  only  one 

argued  by  counsel,  involves  the  correctness  of  the  court's 

ruUnff  in  holdinff  that  defendants  are  not  liable 
1.  guaranty:  o  o 

uuuin'iobu-  ^^^  ^^  rcasou  that  notice  was  not  given  them  of 
gatioofnouce.  the  extent  of  Littler's  liability  within  a  reasonable 
time  after  his  agency  was  terminated  and  his  indebtedness 
fixed  by  his  settlement  with  plaintiff.  The  ruling  of  the  court 
we  think  is  correct,  and  in  accord  with  Dcma  Sewing  Ma- 
chine  Compam/  v.  Mills  et  al.y  65  Iowa,  543.  We  held  in 
that  case  "  where  the  guaranty  is  a  continuing  one,  and  the 
parties  must  have  understood  their  liability  thereunder  would 
be  increased  and  diminished  from  time  to  time,  and  the  guar- 
anty is  uncertain  as  to  when  it  will  cease  to  be  binding  upon 
the  guarantor,  and  when  the  party  indemnified  has  the  power 
at  pleasure  to  annul  and  put  an  end  to  the  contract  guaran- 
teed, without  the  knowledge  of  the  guarantor,  he  is  entitled 
to  notice,  within  a  reasonable  time  after  the  transactions  guar- 
anteed are  closed,  of  the.  amount  of  his  liability  thereunder." 
It  will  be  observed,  upon  considering  the  statement  of  the 
terms  of  the  contract  guaranteed  as  above  set  out,  that  they 
are  within  this  rule,  and  that  under  it  the  defendants  in  this 
case  are  not  liable  in  the  absence  of  the  notice  contemplated 
therein. 

III.  But  counsel  for  plaintiff  in  an  ingenious  argument      i  / 
attempt  to  distinguish  this  case  from  Davis  Sewing  Machine 

2. :  who  Company  v.  Mills  et  al.    They  insist  that  while 

are  guaran-        i  .        i  .       t  . 

tors.  the  contract  m  that  case  was  a  guaranty,  m  this 

case  defendants  are  not  guarantors,  but  are  sureties  for  Littler, 
and  are  jointly  liable  with  him  upon  an  original  contract. 
The  error  of  this  position  is  apparent.    Littler  was,  or  was 
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about  to  become,  indebted  to  plaintiff  upon  the  contract  under 
which  he  was  appointed  agent  Defendants  were  not  bound 
upon  that  contract;  neither  were  they  bound  upon  the  notes, 
accounts,  acceptances,  or  upon  any  contract  upon  which 
Littler  became  indebted  to  plaintiff.  They  became  first  and 
only  bound  upon  the  bond,  whereby  they  guaranteed  that 
Littler  would  pay  his  indebtedness  to  plaintiff  in  whatever 
form  it  assumed.  A  guarantor  becomes  bound  for  the  per- 
formance of  a  prior  or  collateral  contract  upon  which  the 
principal  is  alone  indebted;  a  surety  is  bound  with  the  prin- 
cipal upon  the  contract  under  which  the  principal's  indebted- 
ness arises.  This  is  a  familiar  doctrine  of  the  law.  Upon 
applying  it  to  the  facts  of  the  case  it  will  be  seen  that  defend- 
ants are  guarantors,  and  not  sureties,  for  the  performance  of 
the  contract  upon  which  Littler's  indebtedness  to  plaintiff 
arose.  They  were  therefore  entitled  to  notice  under  the  rule 
of  Davis  Sewing  Machvns  Company  v.  MUls  et  al. 

It  may  be  observed  that  guarantors  are  often  called  sure- 
ties; We  use  the  term  sureties  in  the  foregoing  discussion 
to  describe  one  who  is  bound  by  a  contract  with  his  principal 
— who  joins  with  his  principal  in  the  execution  of  the  con- 
tract, and  becomes  pecuniarily  liable  thereon.  But,  as  we 
have  seen,  a  guarantor,  the  surety  in  a  contract  of  guaranty, 
is  not  primarily  liable  upon  the  principal's  contracts,  and  only 
becomes  liable  upon  his  default.  A  guarantor  under  this 
rule  is  entitled  to  notice  of  the  amount  of  his  liability  within 
a  reasonable  time  after  that  liability  is  determined  by  the 
transaction  between  the  original  debtor  and  creditor.  It  is 
our  opinion  that  the  judgment  of  the  Circuit  Court  ought  to  be 

AjrmiCBD. 
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1.  Parties:  joinder.    In  an  action  in  eqnity,  where  a  x>ait  of  the  relief 

asked  is  the  cancellation  of  a  contract,  one  of  the  parties  to  such  con- 
tract may  prope^/ly  join  as  a  plaintiff. 

2.  Equitable  Jnrisdietion :  injunction:  behsdt  at  law.    A  court 

of  equity  which  has  acquired  jurisdiction  of  an  action  for  the  purpose  of 
canceling  a  contract  may  retain  the  case  and  do  complete  justice  be- 
tween the  parties  by  injunction,  though  a  part  of  the  reHef  granted 
mi^t  have  been  obtained  in  an  action  at  law. 

Ajppealjrom  Lucas  District  Cowrt. 

Wednesday,  Ootobeb  5. 

Afno^  in  chancery.  There  was  a  decree  in  the  conrt  be- 
low granting  the  relief  prayed  for  in  plaintiffs*  petition. 
Defendant  appeals.  The  facts  of  the  case  are  stated  in  the 
petition. 

Mitchell  <&  Penick,  for  appellant 

J.  N.  McClanahaiij  for  appellees. 

Beoe,  J. — I.  The  petition  alleges  and  the  proof  shows 
that  plaintiff  Mrs.  McMurray  rented  to  defendant  certain 
lands  to  be  cultivated  in  com,  for  which  he  was  to  pay  two- 
fifths  of  the  crop  as  rent;  that  on  the  5th  day  of  Kovember 
plaintiff  Jackley  accepted  the  proposition  of  his  co-plaintiff 
to  sell  the  corn,  and  paid  part  of  the  purchase  money  in  the 
manner  indicated  in  the  proposition;  namely,  by  paying  cer- 
tain notes  and  accounts  held  against  McMurray;  that  on  the 
same  day  Jackley  informed  defendant  that  he  had  pur- 
chased the  com;  that  defendant  was  advised  by  McMnrray, 
by  a  letter  delivered  by  Jackley  at  the  time  he  informed  de- 
fendant that  he  had  purchased  the  eorn,  of  the  price  and 
terms  of  the  sale  at  which  Mrs.  McMurray  would  sell  the 
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corn.  On  the  next  day  the  defendant  sent  to  Mrs.  McMnrray 
the  money  and  note  corresponding  with  the  terms  of  sale 
proposed  by  her,  and  his  messenger  represented  that  Jackley 
did  not  want  the  corn.  Thereupon  she  accepted  the  money 
and  note  and  executed  a  paper  witnessing  the  sale  of  the 
com  to  defendant.  Subsequently,  after  being  advised  of  the 
facts,  Mrs.  McMurray  tendered  to  defendant  the  money  and 
note  received  in  payment  of  the  corn.  At  the  time  of  these 
transactions  the  com  in  controversy  had  not  been  gathered ; 
the  defendant  had  gathered  some  of  his  part  of  the  crop, 
leaving  the  rent  com  upon  the  stalk. 

The  petition  alleges  that  defendant  is  insolvent  and  that 
the  value  of  the  corn  cannot  be  collected  from  him  by  pro- 
cess of  law.  It  prays  for  an  injunction  to  restrain  defendant 
from  gathering  the  corn;  that  a  specific  attachment  be  issued 
for  the  seizure  of  the  corn,  and  that  the  contract  of  sale  made 
by  Mrs.  McMurray  be  canceled  and  that  the  corn  be  restored 
or  full  compensation  be  allowed  therefor.  A  temporary  in- 
junction and  attachment  as  prayed  for  in  the  petition  were 
allowed.  The  answer  of  defendant  denies  the  allegations  of 
the  petition  relating  to  the  sale  of  the  com  to  the  respective 
parties,  and  avers  that  defendant  acquired  title  to  the  prop- 
erty by  his  purchase.  Upon  the  final  hearing  the  court 
found  the  title  of  the  com  to  be  in  Jackley,  and  that  the  sale 
to  defendant  was  procured  by  fraud  and  was,  therefore,  declared 
to  be  void  and  of  no  effect. 

II.  We  think  the  decree  of  the  District  Court  has  ample 
support  in  the  testimony.  The  defendant  had  full  and  com- 
plete notice  of  the  proposition  of  sale  made  to  Jackley,  of 
his  acceptance,  and  of  the  part  payment  made  by  him.  De- 
fendant  procured  the  sale  to  himself  by  false  and  fraudulent 
representations  which  his  messenger  made  to  Mrs.  McMurray, 
to  the  effect  that  Jackley  declined  to  accept  the  proposition 
she  had  sent  him,  when  in  truth  defendant  knew  that  the 
proposition  had  been  accepted  and  payment  in  part  made 
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thereon.  The  facts  are  sufficient  justification  of  the  decree 
of  the  court  below. 

IIL     Defendant  insists  that  there  is  a  misjoinder  of  par- 
ties, and  that  his  motion  to  strike  out  the  name  of  McMurray 
.        as  plaintiff  should  have  been  sustained.     While 

1.  PABTIBS:  ^ 

joinder.  ^q  jj^ay  not  be  a  necessary  party  she  is  a  proper 
party  to  the  action,  as  it  seeks  to  set  aside  a  contract  which 
she  executed.  She,  therefore,  has  an  interest  in  the  subject 
matter  of  the  action,  and  for  this  reason  was  properly  joined 
as  plaintiffl     Code,  §  2545. 

IV.  The  defendant  insists  that  plaintiffs  have  a  complete 
remedy  at  law,  and  that  an  attachment  would  have  been  a 
1.  KQuiTABUB  sufficicut  romedy  to  enforce  the  collection  of  the 

Iuriddlctioii :  -r^         i  •  i  •  t 

njunctioii:     rent.     But  the  action  seeks  to  set  aside  a  contract 

remedy  at 

law.  of  sale,  fraudulently  obtained  by  defendant,  which 

stands  in  the  way  of  the  enforcement  of  plaintiffs'  claim  to 
the  corn. 

The  plaintiffs  were  compelled  to  resort  to  the  court  of 
chancery  to  annul  this  contract,  and  that  court,  having  ac- 
quired jurisdiction  of  the  parties  and  the  subject  matter  in 
controversy,  in  order  to  administer  full  equitable  relief  will 
retain  the  case  and  do  complete  justice  though  remedies 
that  could  have  been  sought  at  law  are  adopted  and  applied. 

V.  The  defendant  insists  that  the  court  below  ought  to 
have  sustained  his  motion  to  dissolve  the  injunction.  It  will 
be  readily  seen  that  in  view  of  the  rights  of  plaintiffs  to  the 
corn,  and  the  alleged  insolvency  of  defendant,  the  temporary 
injunction  was  properly  allowed.  Under  this  injunction  the 
defendant  was  restrained  from  so  disposing  of  the  property 
that  plaintiff  could  not  acquire  its  possession.  The  final  de- 
cree declares  that  plaintiff,  Jackley,  is  entitled  to  the  com  as 
the  owner  thereof.  The  injunction,  as  it  aided  to  secure  his 
rights,  was  properly  permitted  to  stand  by  the  court. 

VI.  The  defendant  in  his  argument  expressly  declines  to 
urge  any  objection  to  the  action  of  the  court  in  allowing  and 
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refusing  to  dissolve  the  attachment;  we  are  not,  therefore,  re- 
quired to  review  these  proceedings. 

We  have  considered  all  questions  discussed  by  counsel  and 
reach  the  conclusion  that  the  decree  of  the  District  Court 
ought  to  be 

Affxkked. 


ShEBWOOD  v.  SEnSBWOOD. 


1.  Parent  and  Child :  custody  ot  chiu>:  divorce.  A  modification 
of  a  decree  of  divorce,  chai^ging  the  custody  of  the  child  of  the  parties 
from  the  mother  to  the  father  considered  and  approved. 

Appeal  from  Paweahiek  Distriet  Court* 
Tuesday,  October  18. 

This  action  was  brought  originally  for  the  purpose  of  ob- 
taining a  divorce,  the  alleged  ground  of  divorce  being  that 
the  defendant  had  been  guilty  of  adultery.  A  decree  was 
granted  as  prayed,  and  the  custody  of  the  only  child  of  the 
parties,  Myo  D.  Sherwood,  a  boy  about  six  or  seven  years  of 
age,  was  awarded  to  the  plaintiff.  About  two  years  after- 
ward  the  defendant  tiled  a  petition  asking  for  a  change  of  the 
decree  in  regard  to  the  custody  of  the  child,  setting  up  among 
other  things  as  ground  for  the  application  that  the  plaintiff 
had  failed  to  exercise  proper  restraint  over  the  child;  that  she 
had  allowed  him  to  stay  out  late  at  night;  that  she  has 
eyinced  a  lack  of  self-control,  being  sometimes  too  indulgent, 
and  sometimes  treating  the  child  with  undue  severity;  and 
that  under  her  discipline  the  child  was  becoming  a  bad  boy. 
He  also  averred  that  the  plaintiff  had  been  laboring  to 
estrange  the  child  from  him. 

The  plantiff  in  her  answer  denied  the  allegations  of  the  pe- 
tition.    Upon  the  hearing  the  prayer  of  the  petition  was 
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granted  and  the  decree  changed,  and  the  custody  of  the  child 
was  awarded  to  the  defendant.     The  plaintiff  appeals. 

Cole  dh  Cole,  for  appellant. 

Brown  <6  Binford,  for  appellee. 

Adams,  Oh.  J. — ^This  case  might  perhaps  be  disposed  of  in 

favor  of  the  appellee  upon  purely  technical   considerations. 

1.  PABBNT       But  having  examined  the  entire  case,  and  being 

custody  of      agreed  in  our  conclusions,  we  have  to  say  that  it 
child:  di-        7°  .  ^  ,  ,     ,  . 

vorce.  IS  more  satisfactory  to  us,  and  we  doubt  not  it 

will  be  to  both  parties,  to  dispose  of  the  case  upon  its  merits. 

The  parties  reside  in  the  city  of  Marshalltowu;  and  appeal^ 
to  occupy  positions  of  considerable  prominence.  The  defend- 
ant is  a  physician  in  successful  practice,  having  an  income  o^ 
from  $2,500  to  $3,000  a  year,  and  is  regarded  by  his  neigh- 
bora  as  a  man  of  integrity.  The  plaintiff  is  the  owner  of  t 
respectable  house  in  which  she  resides,  and  where  she  sup- 
ports herself  by  giving  music  lessons,  and  occasionally  takinj^ 
one  or  more  boarders. 

The  child  while  residing  with  his  mother  has  been  in  the 
habit  of  visiting  his  father  daily,  or  nearly  so,  the  respective 
residences  of  his  father  and  mother  being  only  about  one 
block  apart.  The  child  has  kept  a  trunk  at  his  father's  house 
and  a  part  of  his  clothing  in  it,  and  has  gone  there  frequently 
to  dress  and  bathe.  The  father  has  always  manifested  a  very 
commendable  interest  in  the  child's  welfare;  has  bought 
clothing  for  him;  has  attended  him. in  sickness  and  prescribed 
for  him,  and  when  the  child  fell  behind  in  one  of  his  studies 
in  school  his  father  furnished  him  a  special  teacher  in  that 
study.  The  evidence  shows  very  clearly,  we  think,  that  the 
father  is  a  suitable  person  to  have  the  custody  of  the  child. 

The  evidence  tending  to  show  the  mother's  unsuitableness 
is  not  of  so  naarked  a  character.  We  are  all  agreed,  however, 
upon  a  separate  reading  of  the  evidence,  that  according  to  the 

Vol.  LVI— 39, 
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preponderance  of  it,  she  has  failed  to  exercise  the  restraint 
which  the  best  interests  of  the  child  required;  and  what  is 
more,  as  it  seems  to  us,  she  has  been  greatly  imprudent  in 
her  conversation  with  him,  and  with  others  in  his  presence, 
in  regard  to  the  grounds  upon  which  she  obtained  the  divorce, 
and  in  regard  to  what  she  claims  has  been  the  criminal  con- 
duct and  disposition  of  the  father  since  the  divorce  was  ob- 
tained. We  think  that  the  allegation  is  fully  proven  that  she 
has  labored  to  estrange  the  child  from  his  father. 

Now  while  the  question  bsfore  us  is  far  less  in  r^ard  to 
the  rights  of  the  father  than  the  good  of  the  child,  we  can  but 
regard  the  repeated  accusations  of  criminal  conduct  and  dis- 
position on  the  part  of  the  father,  made  by  the  mother  to  and 
in  the  presence  of  the  child,  as  not  alone  derogatory  to  the 
father's  rights,  but  as  tending  directly  to  exert  a  deleterious 
influence  upon  the  child.  He  was  bound  to  his  father  by  ties 
of  natural  affection,  and  the  evidence  shows  that  that  affection 
had  been  kept  alive.  It  also  shows,  we  think,  that  the  fa- 
ther's influencs  upon  the  child  was  positive  and  salutary. 
Nothing  was  to  be  gailied  so  far  as  we  can  see  by  destroying 
the  child's  affection  and  respect  for  him. 

We  ought  perhaps  in  this  connection  to  say  that  the  child 
upon  being  examined  as  a  witness  testified  that  his  father 
told  him  once  in  a  while  that  his  mother  was  a  bad  woman 
and  not  fit  to  raise  him.  But  this  general  accusation,  al- 
though by  no  means  to  be  approved,  was  of  less  consequence 
than  the  specific  accusations  which  it  appears  were  made  by 
tlie  plaintiff.  Besides,  the  testimony  of'  the  child  may,  we 
think,  bo  somewhat  distrusted,  or  taken  with  allowance.  The 
child,  as  he  testified,  preferred  to  live  with  his  mother,  the 
i*eason  given  by  him  being  that  he  should  have  more  freedom 
with  her. 

We  hesitate  less  in  holding  that  the  decree  should  be  af- 
firmed because  of  the  guarded  and  prudent  provisions  which 
it  contains.  The  child  is  not  to  be  taken  out  of  Marshall 
county  without  the  plaintiff^s  consent,  except  upon  a  pleasure 
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trip  with  the  father.  The  plaintiff  is  to  be  allowed  to  visit 
him  at  all  reasonable  times.  In  case  of  his  sickness  she  is  to 
be  notilied  promptly  and  allowed  to  attend  him.  He  is  to  be 
allowed  to  visit  his  mother,  and  be  with  her,  and  give  her  his 
earnings  if  he  sees  fit;  and  she  is  not  to  be  deprived  of  his 
society,  comfort  or  assistance  except  so  far  as  it  is  absolutely 
necessary  to  enable  the  father  to  control  and  direct  his  edaca- 
tion,  habits  and  vocation  in  life. 

The  decree  meets  with  our  approval,  and  in  view  of  all  the 
circumstances  of  the  case  we  think  that  it  should  meet  with 
the  plaintiff's  approval  also.    At  all  events  it  must  be 

Affibmed. 


Bump  v.  Sohwabtz  bt  al. 


1.  Contract:  bbformation  of:  EQurrABLS  jubibdiotion.  An  alle- 
gation of  a  mistake  in  a  written  contract,  and  a  prayer  for  its  correction, 
will  not  authorize  the  reformation  of  the  contract  in  other  particolara 
nor  impair  its  validify  as  to  its  other  provisions. 

2. :  forfeiture:  waiver  of.  Where  after  default  in  maJking  pay- 
ments under  a  contract  for  the  sale  of  land,  whereby  under  its  terms  a 
forfeiture  was  worked,  the  vendor  enforced  payment  of  a  portion  of  the 
sum  by  the  sale  of  property  mortgaged  as  security,  it  was  held  that  he 
thereby  waived  the  forfeiture  and  could  not  insist  thereon  after  a  tender 
of  i^e  balance  due  under  the  contract. 

Appeal  from  Lee  District  Court. 

Tuesday,  Ootobbb  18. 

AonoN  for  specific  performance.     Decree  for  the  plaintiff, 
and  defendants  appeal. 

Casey  <&  Cmey  and  Craig ^  ColUer  <6  Craig^  for  appel- 
lants. 

Van  Valkenberg  <6  HamUtorhy  H.  Lohmer  and  Newmaok 
dh  Blake^  for  appellee. 
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Seevers,  J. — The  petition  states  that  plaintiff  purchased 
of  the  defendant  Catherine  Schwartz  the  east  half  of  the 
southwest  quarter  of  section  thirty-five,  in  township  seventy- 
eight  north,  of  range  five  west,  containing  eighty  acres,  for 
which  he  agreed  to  pay  twenty-two  hundred  dollars,  and  gave 
liis  two  promissory  notes  for  eleven  hundred  dollars  each, 
one  payable  August  12,  1878,  with  interest  from  March  12, 
1878,  and  the  other  payable  March  the  first,  1879,  with  in- 
terest from  August  12,  1878.  Each  of  said  notes  "  having 
approved  security  thereon;"  that  said  Catherine  gave  the 
plaintiff  a  bond  whereby  she  bound  herself  to  convey  said 
premises  to  the  plaintiff  upon  condition  he  paid  said  notes  at 
maturity,  and  also  paid  the  taxes  upon  said  premises;  that 
on  June  20th,  1879,  the  plaintiff  tendered  said  Catherine 
$404.60,  which  was  the  full  amount  due,  and  demanded  a 
deed,  which  said  Catherine  refused  to  execute;  that  the 
amount  aforesaid  was  deposited  in  bank,  and  was  at  the 
"disposal  of  said  Catherine  at  any  time  she  may  call  for  the 
same  upon  the  execution  "  of  said  deed. 

The  bond  was  in  the  penal  sum  of  forty-four  hundred  dol- 
lars, and  contains  the  following  among  other  provisions: 

"  Whereas^  said  Catherine  Schwartz  has  this  day  agreed  to 
sell  to  the  said  John  Eump  the  following  tract  of  land  in 
Lee  county,  Iowa,  to-wit:  The  east  half,  southwest  quarter 
of  section  thirty-five  (35),  township  sixty-eight  (68)  north,  of 
range  five  (5)  west,  containing  eighty  acres  more  or  less,  on 
condition  that  the  said  John  Rump  shall  pay  the  sum  of  two 
thousand  and  two  hundred  dollars  in  the  manner  following, 
to-wit:  Eleven  hundred  dollars  on  the  12th  day  of  August, 
A.  D.  1878,  with  interest  on  the  same  at  ten  per  cent  from  the 
12th  day  of  March,  A.  D.  1878,  with  approved  security; 
eleven  hundred  dollars  on  the  1st  day  of  March,  A.  D.  1879, 
with  interest  on  the  same  at  ten  per  cent  from  the  12th  day 
of  August,  A.  D.  1878;  eleven  hundred  dollars  on  the  Ist  day 
of  October,  A.  D.  1879,  with  interest  on  the  same  at  ten  per 
cent  from  the  12th  day  of  November,  A.  D.  1878,  with  ap- 
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proved  security;  eleven  hundred  on  the  1st  day  of  July, 
A.  D.  1880,  with  interest  on  the  same  at  ten  per  cent  from  the 
1st  day  of  November,  A.  D.  1873,  with  approved  security." 

The  bond  further  provides  that  the  plaintiff  shall  pay  the 
taxes  on  the  land  aforesaid,  and  the  notes  above  described 
when  due,  and  "  that  time  is  of  the  essence  of  this  contract, 
and  that  in  the  event  of  the  non-payment  of  said  sums  of 
money,  or  any  part  thereof,  promptly  at  the  time  hei'eiu 
limited,  that  then  the  said  Catherine  Schwartz  is  absolutely 
discharged  at  law  and  in  equity  from  any  liability  to  make 
and  execute  such  deed  and  may  treat  the  said  John  Eump  as 
a  tenant." 

It  was  averred  in  the  petition  there  wa^  a  "  technical  error 
in  said  bond  "  in  the  reference  therein  made  to  the  two  last 
notes  described;  that  the  same  related  to  "  another  and  dis- 
tinct transaction  and  ought  not  to  have  been  incorporated " 
therein,  and  it  was  asked  that  the  same  be  stricken  out. 

It  was  stated  in  an  amended  petition  the  first  note  de- 
scribed in  the  bond  had  been  paid  about  the  time  it  became 
due,  and  that  to  secure  the  second  note  the  plaintiff  executed 
certain  chattel  mortgages  which  were  foreclosed  by  said 
Catherine,  and  on  June  19th,  1878,  she  received  $601.50  as 
the  proceeds  of  the  mortgaged  property,  wliich  should  bo  ap- 
plied as  a  payment  on  said  second  note;  that  thereby  the 
stipulations  of  the  bond  in  relation  to  time  being  of  the 
essence  of  the  contract  were  waived,  and  by  the  acts  afore- 
said the  defendants  were  estopped  from  insisting  the  plaintiff 
was  not  entitled  to  a  specific  performance.  Other  payments 
on  said  note  were  alleged  to  have  been  made.  Among  other 
things  the  answer  contained  the  following: 

"Defendants  show  the  truth  to  be  that  the  defendant 
Catherine  Schwartz  contracted,  to  sell  to  John  Bnmp  160 
acres  of  heavily  timbered  land,  which  the  said  John  Rump 
wished  to  purchase  for  the  purpose  of  sawing  up  tlie  saw- 
timber  thereon  into  lumber,  building  timber,  railroad  ties, 
etc.,  etc.;  that  said  land  is  described  as  follows,  to-wit:     The 
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southwest  quarter  of  section  thirty-five,  township  sixty-eight, 
north,  of  range  five,  west,  in  Lee  county,  Iowa;  and  defend- 
ants show  that  said  Bump,  was  to  pay  for  said  land  the  sum 
of  $4,400,  or  $1,100  for  each  forty  acre  tract.  That  he  was 
to  give  four  notes  of  $1,100  each  for  this  land,  and  that  one 
of  these  notes  was  to  be  paid  from  the  proceeds  of  the  lum- 
bar,  timber,  ties,  etc,  cut  and  sawed  from  the  first  forty 
entered  upon;  and  the  second  forty  was  not  to  be  entered 
upon  until  the  first  note,  which  was  understood  to  be.  for  the 
first  forty,  was  fully  paid,  and  thus  each  of  the  three  succes- 
sive forty  acre  tracts  was  to  be  paid  for  from  the  proceeds  of 
the  timber  on  that  forty  before  the  next  should  be  entered 
upon  by  plaintiff.  And  it  was  plainly  and  expressly  under- 
stood that  defendants  did  not  wish  to  sell  a  part  of  said  land, 
but  all  of  it,  and  that  no  deed  was  to  be  made  to  any  part 
thereof  until  all  should  be  paid  for  in  the  time  and  manner 
provided  in  the  contract,  and  until  all  the  conditions  of  the 
contract  were  fulfilled,  and  that  in  case  the  conditions  were 
not  fulfilled  that  defendant  Catherine  Schwartz  was  to  retain 
the  land  absolutely.  And  defendant  says  that  in  pursuance 
of  this  understanding  and  contract  she  executed  a  bond  for 
a  deed." 

The  defendants  denied  there  was  a  technical  error  in  the 
bond  and  denied  the  plaintiff  had  performed  the  contract 
upon  his  part,  and  it  was  alleged  the  plaintiff  had  failed  to 
p.iy  the  taxes  and  that  defendants  had  been  compelled  to  do 
Lo.  It  was,  however,  admitted  the  first  note  described  in  tiie 
bond  had  been  paid.  It  was  averred  in  the  answer  the  de- 
fendants had  not  waived  the  provision  as  to  time  being  of 
tlio  essence  of  the  contract,  or  that  they  were  estopped  by 
anything  they  had  done  from  insisting  the  plaintiff  was  not 
entitled  to  a  specific  performance  because  he  had  failed  to 
make  the  payments  as  provided  in  the  bond. 

In  an  amendment  to  the  petition  filed  after  the  answer  the 
plaintiff  stated  "  that  before  the  maturity  of  the  last  note 
named  in  the  bond  the  said  defendant  sold  and  delivered,  by, 


k. 
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deed  in  writing,  the  eighty  acre  tract  not  named  in  the  bond 
but  described  in  defendant's  answer  to  one  H.  B.  Scott,  for 
the  sum  of  $2,400." 

In  an  amended  answer  the  defendants  stated  "  that  in  the 
bond  for  a  deed  upon  which  this  suit  is  brought  there  is  an 
error  in  the  specification  in  the  time  of  payment  and  the 
time  interest  should  begin  on  the  third  and  fourth  pay ments." 
The  error  relied  on  is  set  forth  at  length,  and  it  was  asked 
that  said  bond  be  "  corrected  in  this  regard  so  as  to  corre* 
spond  with  tlie  agreement  and  intention  of  the  parties." 

There  was  a  further  amendment  to  the  petition  as  follows: 

"  Now  comes  the  plaintiff  and  amends  his  petition,  and 
adds  the  further  averment  that  he  now  offers  to  bring  into 
court  for  the  use  of  defendants  any  amount  found  due  on  the 
second  $1,100  note  given  for  the  eighty  acres  of  land  named 
in  the  bond  sued  on,  and  asks  the  court  to  determine  the 
amount  so  due,  and  offers  to  pay  the  same  and  prays  as  in 
the  original  and  amended  petition." 

There  are  other  allegations  in  the  pleadings,  but  we  think 
the  foregoing  sufficient  for  a  proper  understanding  of  the 
questions  determined. 

I.  It  will  be  observed  appellants  do  not  claim  there  was 
either  fraud  or  mistake  in  drafting  the  bond  except  as  to  the 
L  contract:  ^^^"®  ^'^®  third  and  fourth  payments  became  due 
5S^?^5itabie  ^^^  interest  thereon  commenced,  and  no  affirma- 
jurisdfction.  ^j^^  relief  is  asked  iu  any  other  respect,  yet  they 
insist  the  contract  is  not  correctly  stated  in  the  written  obli- 
gation and  that  as  a  correction  is  asked  parol  evidence  is  ad- 
missibj^for  the  purpose  of  showing  what  the  contract  in  fact 
was.  Cbnceding  this  to  be  so  the  contract  must  stand,  and 
the  rights  of  the  parties  measured  thereby,  except  as  it  may 
have  been  impeached  for  fraud  or  mistake.  Therefore  we 
reject  and  refuse  to  consider  all  evidence  contained  in  the 
record  in  lelation  to  any  other  tract  of  land  than  that  de- 
scribed in  the  bond. 

II.  What  is  the  proper  construction  of  the  bond — that  is, 
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how  mnch  did  the  plaintiff  agree  to  pay  for  the  land  therein 
described?  That  there  is  some  doubt  and  uncertainty  as  to 
this  must  be  conceded  because  of  the  contradictory  provi- 
sions of  the  bond.  Without  referring  to  rules  established 
with  more  or  less  unanimity  in  the  books  we  think  the  ad- 
missions in  the  answer  free  the  question  under  consideration 
of  all  reasonable  doubt.  It  is  therein  stated  the  plaintiff 
agreed  to  pay  eleven  hundred  dollars  for  each  forty  acres, 
thus  making  the  amount  to  be  paid  for  the  land  described  in 
tlie  bond  twenty-two  hundred  dollars,  being  the  amount  the 
plaintiff  claims  he  agreed  to  pay.  That  this  is  the  correct 
amount  is  sustained  by  at  least  one  provision  of  the  bond,  and 
we  therefore  adopt  it  as  being  the  only  true  construction,  and 
what  the  parties,  we  think,  must  have  intended. 

III.     The  first  note  was  not  paid  at  maturity.     But  by 
accepting  the  amount  due  after  that  time  the  defendants 

8. :  foiw    waived  the  provision  as  to  time  being  of  the  es- 

waiver'of.  sence  of  the  contract  as  to  that  payment.  The 
second  note  was  not  paid  at  maturity  and  it  may  be  the  de- 
fendants could  have  insisted  that  according  to  the  terms  of 
the  contract  they  were  released  therefrom.  They  did  not, 
however,  do  so,  but  availed  themselves  of  process  provided  by 
law  to  enforce  the  payment  of  the  amount  due  on  said  note 
by  foreclosing  the  chattel  mortgage  given  as  security  for  the 
payment  of  the  note.  From  this  source  nearly  one-half  of 
the  amount  due  was  realized.  At  no  time  previous  to  the 
commencement  of  this  action  did  the  defendants  declare  a 
forfeiture  or  notify  the  plaintiffs  they  would  insist  on  the 
provision  as  to  time  being  of  the  essence  of  the^witract. 
When  the  tender  was  made  no  6uch  claim  was  insjRed  on, 
nor  did  they  offer  to  surrender  the  notes.  Under  such  cir- 
cumstances we  hold  the  defendants  waived  the  provision 
aforesaid  and  are  estopped  from  insisting  thereon.  The 
plaintiff  failed  to  pay  the  taxes  of  1878  and  the  same  were 
paid  by  the  defendants  on  the  28th  day  of  February,  1871). 
The  chattel  mortgage  was  not  foreclosed  until  June,  1879 
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The  failure  to  pay  the  taxes  was  waived  by  the  foreclosure  of 
the  mortgage.  The  tender  was  made  in  June,  1879.  The 
taxes  for  that  year  were  not  then  due  and  the  plafntiff  cannot 
be  prejudiced  by  a  failure  afterward  if  his  tender  was  suffi- 
cient; when  made. 

IV.  Was  the  tender  sufficient?  The  court  below  seems 
to  have  disregarded  the  allegations  of  the  petition  in  this  re- 
spect and  from  the  evidence  found  the  amount  due  to  be  less 
than  the  sum  tendered.  In  this  we  think  the  court  erred. 
The  plaintiff  in  his  pleadings  and  by  his  tender  admitted 
there  was  due  at  the  time  the  tender  was  made  $404.50,  and 
for  this  amount,  at  least,  the  defendants  were  entitled  to  judg- 
ment. 

Counsel  for  the  plaintiff  insist  the  tender  and  admissions 
in  the  petition  were  modified  by  the  amended  petition  wherein 
it  was  stated  the  plaintiff  was  willing  to  pay  whatever  sum 
might  be  found  due.  No  part  of  the  petition,  however,  was 
withdrawn,  nor  was  the  amount  tendered  or  the  admissions 
of  the  answer  in  any  respect  modified.  The  only  reasonable 
construction  of  the  pleadings  is  that  the  plaintiff  was  willing 
to  pay  any  amount  found  due  in  excess  of  the  tender.  The 
amount  tendered  was,  we  think,  clearly  sufficient. 

Modified  and  affibmbd. 
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Btebs  v.  Odell. 

1.  Equity:  action  to  sbt  asidb  judohent:  pbacticb.    An  action  in 

equity  to  set  aside  and  cancel  a  judgnnent  against  the  plaintiff  as  void 
for  want  of  jurisdiction  cannot  be  maintained  where  ilie  petition  shows 
that  the  claim  upon  which  the  judgment  was  rendered  was  just  in  part, 
and  no  offer  to  pay  such  part  is  made . 

2.  Pleading:  action  to  set  aside  judohbnt.    A  pleading  attacking 

a  judgment  as  excessiya  must  state  the  facts  relied  upon  to  establish 
such  claim.    A  general  averment  of  excess  is  not  sufficient. 

Appeal  from  Wayne  District  Court. 

Tuesday,  October  18. 

This  is  an  action  in  equity,  the  object  of  which  is  to  set  aside 
a  judgment  and  decree  of  foreclosure  of  a  mortgage,  and  a 
sheriff 'b  sale  of  real  estate  thereunder,  upon  the  alleged  ground 
that  the  judgment  and  decree  are  void  for  want  of  jurisdiction 
in  the  court  in  which  the  same  were  rendered.  A  demurrer 
to  the  petition  was  sustained,  and  plaintiff  appeals. 

Freeland  <&  MileSy  for  appellant. 

J.  C,  Mitchell  and  Stuart  Broa.^  for  appellee. 

KoTHROCK,  J. — I.     It  appears  by  the  averments  of  the  pe- 

tition  that  the  judgment  and  decree  '' were  decided,  rendered, 

1.  EQUITY:     ordered,  signed  and  filed,  in  and  during  a  vacation 

anidc  judg-    of  said  court,  and  not  during  a  term  (either  reffu- 

ment :  prac-    ,  .ix-.t  i,  .,  , 

tice.  Jar  or  special)  of  said  court,  and  that  said  jroceed- 

ings  were  had  and  done  in  vacation  without  any  agreement, 
consent  or  knowledge  of  this  plaintiff,  nor  of  any  attorney  or 
other  person  acting  for  the  plaintiff"  It  is  further  averred 
that  the  judgment  was  excessive,  being  for  $2,057.71,  whereas 
the  total  sum  was  but  $1,963.86.  Upon  these  grounds  it  is 
asked  that  the  judgment,  decree  and  foreclosure  sale  be  de- 
clared void. 
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By  section  183  of  the  Cods,  it  is  provided  that  causes  may, 
with  the  consent  of  the  parties,  be  decided,  and  the  decision 
entered,  in  vacation.  Whether  such  proceedings  in  vacation, 
without  consent  of  the  parties,  are  void  or  are  merely  irregu- 
lar we  need  not  now  determine.  It  appears  from  the  aver- 
ments of  this  petition  that  at  the  time  the  judgment  and  de- 
cree were  rendered  the  plaintiff  herein  was  justly  indebted  to 
th3  defendant  in  the  sum  of  $1,963.86.  He  makes  no  tender 
nor  offer  to  pay  this  amount,  nor  to  allow  judgment  and  de- 
cree to  be  now  entered  for  that  sum.  He  can  have  no  stand- 
ing  in  a  court  of  equity  without  an  offer  at  least  to  do  equity. 
Morriaoji  V.  ITershvre^  32  Iowa,  271;  Sloan  v.  Coolhaugh^  10 
Id.,  31.  And  this  rule  is  applicable  as  well  where  the  judg- 
meut  from  which  relief  is  sought  is  void  for  want  of  jurisdic- 
tion as  where  it  is  claimed  to  be  irregular  or  erroneous  only. 
Parsons  v.  Nattlnj  et  al.^  45  Iowa,  404. 

II.  The  averment  that  the  judgment  is  excessive  is  too 
general  as  the  basis  of  a  claim  for  relief.  The  petition  should 
t.  PLEADiNo  •  ^*^®  averred  facts  from  which  it  would  have  ap- 
^fde"jud|^'  peared  by  computation  that  the  amount  of  the 
™®°''  judgment  was  in  excess  of  the  amount  due  on  the 

note  and  mortgage.  Besides,  the  plaintiff  does  not  by  this  ac- 
tion seek  to  correct  the  judgment.  He  claims  that  it  is 
wholly  void.  We  do  not  determine  whether  or  not  an  ex- 
cessive judgment  can  be  corrected  by  an  original  action.  It 
WQuld  seem  that  a  more  appropriate  remedy  would  be  by  mo- 
tion made  in  the  court  rendering  the  same,  or  possibly  by  an 

appeal, 

Affibmed. 
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I  w  ^^1  MoClubb  V.  Johnson. 

i  56    6201 

A^  3581  1.  Life  Insurance:  proceeds  of:  will.    The  proceeds  of  a  poKcy  of 

life  msurance  which  is  payable  to  another  than  the  insured  do  not  con- 
stitate  assets  of  his  estate,  and  cannot  be  disposed  of  by  him  by  wilL 

Apjpeal  from  JeffetBon  Circuit  CovH. 
Wednesday,  October  19. 

The  plaintiff  is  the  executor  of  Nathan  Johnson,  and  brought 
this  action  to  recover  of  the  defendant,  who  is  the  widow  of 
said  Johnson,  a  sum  of  money  paid  to  her  by  the  "  Freema- 
son's Protective  Association  of  Iowa,  at  Keokuk."  The  said 
Johnson  was  a  Freemason,  and  applied  to  said  association 
to  become  a  member  and  upon  being  accepted  he  agreed  to 
"  abide  by  all  the  rules  and  regulations  adopted  by  the  asso- 
ciation or  its  official  board."  The  association  is  of  a  benevo- 
lent and  charitable  character.  Its  object  being  **  to  secure  to 
the  families  of  deceased  members  *  *  such  pecuniary 
aid  as  may  be  provided"  by  the  association  "for  the  purpose 
of  assisting  to  defray  the  expenses  of  the  funeral  of  such  de- 
ceased members,  and  for  the  relief  of  their  families."  Every 
Freemason  becoming  a  member  was  required  to  pay  a  stated 
sum  when  he  became  such.  The  applicant  was  required  to 
state  his  name,  age,  residence  and  condition  of  his  health  in 
his  application.  Upon  the  death  of  a  member  each  surviving 
member  was  required  to  pay  to  a  named  officer  of  the  asso- 
ciation one  dollar  and  ten  cents,  and  the  association  bound 
itself  to  pay  a  sum  equal  to  one  dollar  for  every  member  at 
the  time  of  the  death  of  a  member  "to  the  wife,  husband,  chil- 
dren, mother,  sister,  father  or  brother  of  such  deceased  mem- 
ber, and  in  the  order  above  named." 

In  accordance  with  the  foregoing,  the  association  upon  the 
death  of  said  Johnson  paid  the  money  in  controversy  to  the 
defendant.  The  said  Johnson  made  a  will  which  has  been 
duly  admitted  to  probate.     It  provides:     "I  direct  that  the 
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mortgage  on  my  hotel  property  in  Fairfield,  Iowa,  be  paid 
out  of  the  proceeds  of  an  insurance  policy  of  $600  in  the  Ma- 
sonic Protective  Association  at  Keokuk,  Iowa,  which  I  hold 
and  which  is  payable  to  me."  There,  was  a  trial  to  the  court, 
judgment  for  the  defendant,  and  plaintiff  appeals. 

Slagle^  AcJieson  <&  McCrackeUy  for  appellant. 

Culbertson  cfe  Jones^  for  appellee. 

Seevkbs,  J. — Upon  becoming  a  member  of  the  association 
Johnson  contracted  with  it  that  any  money  which  might  be- 
1.  LiFBinsnr-   come  due  upon  his  death  should  be  paid  to  the 

ance:  pro-        ji»j/.i  i  itt 

ccedsoi:wm.  delendant  for  the  purpose  above  stated.  Upon 
the  condition  the  money  should  be  so  paid  the  association  ob- 
ligated itself  to  pay.  The  contract  was  one  of  insurance  and 
by  its  express  terms  the  insurance  was  to  be  paid  to  the  de- 
fendant if  she  was  living  at  the  time  her  husband  died,  and 
the  money  became  payable.  She  alone  could  have  maintained 
an  action  therefor.  The  estate  of  Johnson  was  not  entitled 
to  the  money.  The  deceased  had  no  interest  in  the  money 
and  therefore  could  not  dispose  of  it  by  will.  The  statute 
provides:  "The  avails  of  any  life  insurance  or  other  sum  of 
money  payable  by  any  mutual  aid  or  benevolent  society  upon 
the  death  of  a  member  of  such  society  are  not  subject  to  the 
debts  of  tlie  deceased  except  by  special  contract  or  agreement, 
but  shall  in  other  respects  be  disposed  of  like  other  property 
left  by  the  deceased."  Code,  §  2372.  This  statute,  and  also 
Code,  §  1182,  contemplate  a  case  where  the  policy  of  insur- 
ance is  payable  to  the  deceased  or  his  legal  representative,  and 
not  where  it  is  payable  to  another  person  for  the  use  and  ben- 
efit of  such  person.  The  case  of  Kelly  v.  Mann^  executory 
postj  625,  is  distinguishable.  In  that  case  the  money  re- 
ceived from  the  insurance  company  was  assets  belonging  to 
the  estate,  and  being  such  it  was  held  under  the  statute  it 
should  be  inventoried  and  disposed  of  according  to  law. 

Affibhsd. 
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Foster  v.  Painb  et  al. 

1.  Mortgage:  cancellation  of:  power  of  attoritbt.  A  power  of 
attorney  which  aathorized  an  agent  to  cancel  a  mortgage  on  certain  de- 
scribed real  estate,  and  the  notes  secured  thereby,  and  to  take  new  notee 
and  a  new  mortgage,  of  the  same  terms,  in  place  thereof  from  another 
person,  was  held  to  contemplate  a  new  mortgage  on  the  same  property, 
and  the  cancellation  of  the  old  mortgag3  thereander  without  the  taking 
of  a  new  one  was  held  to  be  void  as  against  a  subsequent  mortgagee, 
who  was  charged  by  the  record  with  notice  of  the  terms  and  conditions 
on  which  the  cancellation  was  authorized. 

Appeal  from  Davis  District  Cov/rt. 

Wednesday,  October  19. 

AonoN  to  foreclose  a  mortgage.  The  petition  showed  that 
in  18T3  the  plaintiff,  James  M.  Foster,  sold  to  the  defendant, 
Jesse  Fisk,  certain  land  in  Davis  county;  that  Fisk  executed 
to  him  his  promissory  notes  for  the  purchase  money  and  gave 
a  mortgage  to  secure  the  same  upon  the  land;  that  in  1876 
Fisk  sold  and  conveyed  the  land  to  the  defendant,  H.  H. 
Draper,  who  assumed  the  payment  of  the  mortgage  debt; 
that  afterwards  it  was  arranged  between  the  plaintiff,  Draper 
and  Fisk  that  the  notes  due  plaintiff  from  Fisk  should  be 
taken  up  and  that  new  notes  executed  by  Draper  to  plaintiff 
should  be  substituted  therefor,  and  secured  by  a  tnortgage 
upon  the  land  to  be  executed  by  Draper  and  wife;  that  in 
pursuance  of  this  arrangement  for  substitution  and  for  the 
purpose  of  carrying  out  the  same  the  plaintiff  executed  to 
one  Peden  a  powfer  of  attorney,  the  power  therein  given  be- 
ing expressed  in  the  following  words:  "  to  cancel  a  mortgage 
given  by  Jesse  Fisk  to  James  Foster,  on  'the  21st  day  of 
August,  1873,  on  a  tract  of  land  described  in  said  mortgage, 
lying  in  section  twenty-five,  township  seventy  north,  of  range 
thirteen,  and  to  take  up  the  notes  which  said  mortgage  is 
made  subject  to,  and  to  take  new  notes  and  a  new  mortgage 
of  the  same  terms  of  H.  H.  Draper  in  place  thereof;"  that 
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Peden  acting  under  the  power  of  attorney  took  substituted 
notes;  that  afterward,  on  the  14th  day  of  August,  1877, 
Draper  and  wife  executed  a  mortgage  upon  the  land  to  the 
defendant  Paine,  and  on  the  same  day  Paine  induced  Peden 
to  cause  his  power  of  attorney  to  be  recorded  and  to  enter 
cancellation  of  the  mortgage  from  Fisk  to  plaintiff;  that 
Peden  while  entering  cancellation  did  not  take  a  new  mort- 
gage upon  the  land  from  Draper  by  way  of  substitution,  and 
that  the  cancellation  was  void,  as  the  defendant  well  knew  or 
should  have  known,  because  Peden  was  not  authorized  by  his 
power  of  attorney  to  enter  cancellation  without  taking  a  new 
mortgage  upon  the  land  from  Draper  by  way  of  substitution, 
and  so  the  mortgage  given  is  still  in  force,  and  plaintiff  prays 
Ibr  a  foreclosure  of  the  same. 

To  the  petition  so  showing  in  substance  the  defendants  de- 
murred. The  court  overruled  the  demurrer  as  to  all  the  de- 
fendants except  Paine,  and  sustained  it  as  to  him.  A  decree 
having  been  rendered  making  Paine's  mortgage  paramount 
to  the  plaintiff's  he  appeals. 

Trimble^  Carruthers  <&  TrimhUy  for  appellant. 

Payne  <&  Eichelherger  and  Brown  <&  Dudley^  for  ap- 
pellee. 

Adams,  Ch.  J. — The  question  presented  arises  upon  the 
construction  which  should  be  given  to  the  power  of  attorney, 
^^ccutttiou  *  ^^  it  the  plaintiff's  intention,  as  evidenced  by 
^rney!'  **'  the  instrument,  to  abandon  or  retain  his  security 
upon  the  land  ?  If  the  latter  the  attorney  had  no  power  to 
cancel  the  old  mortgage  without  taking  a  new  one  upon  the 
land. 

It  is  certain  that  the  attorney  was  to  take  a  new  mortgage 
upon  something.  But  no  other  land  is  indicated,  even  by 
the  remotest  reference,  nor  is  the  attorney  vested  with  any 
power  to  determine  the  sufficiency  of  a  new  security.  It 
cannot  be  supposed  for  a  moment  that  the  plaintiff  was  will- 
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ing  to  abandon  the  old  security  for  a  new  one  without  any 
regard  to  the  sufficiency  of  the  new  one.  The  absence,  then, 
of  any  power  to  determine  the  sufficiency  of  a  new  security 
is  a  significant  circumstance.  If  the  intention  had  been  to 
exchange  the  old  security  for  a  new  one  not  already  agreed 
upon,  the  proper  and  most  natural  way  of  expressing  the 
power  would  be  to  authorize  the  cancellatir.n  of  the  old 
mortgage  upon  other  and  sufficient  security  being  offered. 

It  is  true  it  does  not  appear  from  the  power  of  attorney  that 
Draper  had  become  the  purchaser  of  the  land  covered  by  the 
old  mortgage,  and  Without  being  such  purchaser  of  course  he 
could  not  properly  mortgage  that  land.  It  is  not  possible 
therefore  to  say  absolutely,  looking  at  the  power  of  attorney 
alone,  that  the  attorney  was  to  take  a  mortgage  from  Draper 
upon  that  land.  But  this  we  may  say,  that  the  power  of 
attorney  is  consistent  with  the  supposition  that  Draper  had 
purchased  the  land.  Indeed,  we  think  the  inference  would 
be  that  it  was  given  upon  that  supposition.  Having  reached 
this  conclusion  it  is  safe  to  say  that  the  meaning  of  the  power 
of  attorney  is,  if  Draper  had  purchased  the  land,  that  the 
new  mortgage  was  to  be  given  upon  it.  With  the  fact  of 
purchase  conceded,  what  would  be  uncertain  without  it  be- 
comes reasonably  certain. 

The  conclusion  reached  is  strengthened  by  the  fact  that  the 
new  mortgage  was  to  be  of  the  "same  terms"  and  "in  place'* 
of  the  old  one. 

In  our  opinion  the  demurrer  should  have  been  overruled  as 
to  Paine  as  well  as  the  other  defendants,  and  a  decree  of  fore- 
closure entered  as  prayed. 

BSVEBSED. 
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'56    825' 

1.  Administrator:  dutibs  of:  life  insubancb.    An  administrator  is  '^-^  ^ 
charged  with  the  duty  of  collecting  life  insurance  payable  to  the  **  legal    io8_ow 
representatiyes  "  of  his  decedent  upon  his  deatti,  and  he  and  his  sureties    fle"^! 
are  liable  for  a  failure  to  inyentoiy  and  distribute  the  avails  of  such  in-   '-^  ^^^^ 
surance  paid  to  him. 

2. : : .     An  administrator  de  bonis  non,  appointed  after 

the  death  of  the  widow  of  his  decedent,  who  was  his  administratrix, 
cannot  maintain  an  action  to  recover  from  her  sureties  the  avails  of  a 
policy  of  insurance  on  the  life  of  his  decedent,  collected  by  her  and  not 
accounted  for,  such  sureties  being  accountable  only  to  the  diildren  of  the 
decedent,  or  their  guardians,  for  the  amount  of  their  shares  thereof. 

Appeal  from,  Des  Moines  Oi/rctdt  Cowrt. 
Wednesday,  Ootobeb  19. 

In  the  year  1871  J.  H.  Latty  eflfected  an  insurance  upon 
his  life  in  the  sum  of  $6,000.  By  the  terms  of  the  policy 
the  amount  thereof  was  to  be  paid  to  the  "  legal  representa- 
tives "  of  the  insured  within  ninety  days  after  proof  of  his 
death.  Latty  departed  this  life  in  1873,  intestate,  leaving 
Mary  E.  Latty,  his  widow,  and  two  children,  who  were  then 
and  are  now  minors.  Mary  E.  Latty  was  appointed  adminis- 
tratrix of  her  husband's  estate  and  gave  bond  for  the  faithful 
discharge  of  her  duty  as  such.  The  whole  amount  secured 
by  the  policy  was  afterwards  paid  to  her,  for  which  she  gave 
her  receipt  as  administratrix.  She  died  in  1878,  never  hav- 
ing made  any  inventory  of  the  property  received  by  her, 
neither  did  she  at  any  time  make  any  report  of  her  doings  as 
administratrix. 

The  defendant  Mann  was  appointed  administrator  of  her 
estate.  The  plaintiff  was  appointed  administrator  de  bonis 
non  of  the  estate  of  J.  H.  Latty,  and  he  instituted  these  pro- 
ceedings against  Mann  and  the  other  defendants,  who  were 
sureties  on  the  bond  of  Mary  Latty,  to  recover  the  amount 
which  was  paid  to  her  upon  the  life  insurance  policy. 

V0L.LVI— 40. 
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The  Circuit  Court  determined  that  the  avails  of  the  policy 
were  not  assets  of  the  estate  of  J.  H.  Latty,  and  that  there- 
fore the  defendant  sureties  in  the  administratrix's  bond  were 
not  liable,  and  also  that  the  plaintiff  is  not  the  proper  person 
to  maintain  the  action.  The  claim  was  disallowed.  The 
plaintiff  appeals. 

John  G.  Power y  for  appellant. 

J.  d&  S.  K.  Tracy  and  S.  L.  Glasgow^  for  appellee. 

EoTHBOOK,  J. — I.  The  principal  question  in  the  case  is, 
was  the  policy  of  insurance  assets  of  the  estate  of  James  H. 
1  ADMiNis-  Latty,  to  be  administered  upon  and  the  proceeds 
tie^o?riife""  t^  t>e  by  the  administratrix  distributed  to  the 
insurance.  parties  entitled  thereto  under  the  law?  If  so, 
the  adminstratrix  and  the  sureties  upon  her  bond  were  liable 
for  a  failure  to  make  such  distribution. 

Section  1182  of  the  Code  provides  that  a  policy  of  insur- 
ance on  the  life  of  an  individual  shall  inure  to  the  separate 
use  of  the  husband  or  wife  and  children  of  said  individual, 
independently  of  creditors.  It  is  urged .  by  counsel  for  ap- 
pellees that  upon  the  death  of  James  H.  Latty  his  wife  and 
children  at  once  became  the  absolute  owners  of  the  policy  of 
insurance,  and  that  the  collection  thereof  by  the  administra- 
trix being  without  authority  of  law,  there  can  be  no  liability 
for  the  proceeds  as  against  the  sureties  in  the  bond.  'But  by 
the  provisions  of  section  2370  an  administrator  is  required  to 
inventory  all  the  personal  effects  of  the  deceased,  of  every  de- 
scription, as  well  the  general  assets  as  that  which  is  exempt, 
including  any  claim  for  life  insurance.  He  is  also  required 
to  cause  to  be  appraised  and  set  apart  to  the  widow  the  per- 
.sonal  property  which  would  be  exempt  from  execution.  Sec- 
tion 2371  to  section  2372  provide  that  "the  avails  of  any 
life  insurance  *  *  *  are  not  subject  to  the  debts  of  the  de- 
ceased *  *  *  but  shall  in  other  respects  be  disposed  of  like 
other  property  left  by  the  deceased." 
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We  think  these  sections  of  the  statute  clearly  imply  that 
the  administrator  is  charged  with  the  duty  of  collecting  life 
insurance  and  distributing  the  <^  avails  "  to  the  proper  parties. 
That  a  life  policy  is  assets  of  the  estate  the  same  as  any 
other  chose  in  action  cannot  be  seriously  questioned.  The 
only  difference  is  in  the  manner  of  distribution.  The  general 
assets  are  liable  for  the  debts  of  the  estate,  aud  the  avails  of 
life  insurance  are  required  to  be  paid  to  the  wife  and  children 
of  the  intestate.  Suppose  after  making  the  inventory  of  the 
specific  personal  property  which  is  exempt  from  executkni 
the  administrator,  being  in  possession,  should  refuse  to  deliver 
it  to  the  widow,  and  convert  it  to  his  own  use,  can  there  be 
any  question  that  such  an  act  would  be  maladministration  for 
which  he  and  his  sureties  would  be  liable?    We  think  not 

There  is  nothing  in  these  views  inconsistent  with  the  cas« 
of  Adhinson  v.  Breedmg^  antSj  26.  In  that  case  the 
widow  took  possession  of  certain  exempt  property  and  re- 
tained it  until  her  death.  After  her  death  an  administrator 
of  the  estate  of  her  deceased  husband  was  appointed,  who 
seized  the  property  as  assets  of  the  husband's  estate.  It  wai 
held  that  the  property  belonged  to  the  estate  of  the  wife,  and 
that  her  right  did  not  depend  upon  an  inventory  and  ap- 
praisement. If  an  administrator  of  the  husband's  estate  had 
been  appointed  during  the  life  of  the  widow,  and  he  upon 
making  an  inventory  of  the  property  had  converted  it  to  his 
own  use,  the  facts  would  have  been  somewhat  analogous  to 
this  case.  In  such  case  we  think  he  would  have  been  liable 
on  his  bond. 

II.  It  is  urged  that  the  plaintiff  cannot  maintain  thia 
action  as  administrator  de  bonis  non  of  James   H.  Latty. 

^ .  This  view  appears  to  us  to  be  correct.     The  in- 

•  surance  company  has  paid  the   amount  of  th» 

policy  to  the  duly  appointed  administratrix  of  the  insured. 
She  was  entitled  under  the  law  to  her  share  of  the  amount 
paid  to  her.  The  two  minor  children  were  entitled  to  their 
shares.     Whatever  of  their  shares  not  properly  and  legally 
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appropriated  to  their  support  should  have  been  paid  over  to 
a  guardian  appointed  for  them.  The  amount  having  been 
paid  to  the  administratrix  there  can  be  no  good  reason  re- 
quiring it  to  be  paid  to  another  legal  representative  of  James 
H.  Latty.  It  is  exempt  from  the  payment  of  debts  and  is 
the  distributive  share  of  the  minor  children,  and  they  are  en- 
titled  by  proper  proceedings  to  require  payment  to  be  made 
to  their  guardian  without  any  circumlocution,  but  in  a  direct 
proceeding  against  the  proper  parties.  The  cause  is  affirmed 
upon  the  ground  that  the  plaintiff  is  not  entitled  to  maintain 
the  action. 

Affibhiq). 


I.   M.   &  N.    P.   R.    Oo.   BT.   AL.   V.   SOHBNOK  IT.   AL. 

1.  Taiuttion:  in  aid  op  hailboadb:  conditioks  op  tax.  Where  by  the 
conditions  of  a  tax  voted  in  aid  of  a  railroad  it  was  not  to  be  payable  un- 
til the  road  was  constracted  between  two  specified  points,  the  construc- 
tion of  a  porti(Hi  of  the  line  and  the  purchase  of  the  remaining  portioii 
will  not  render  the  tax  payable,  although  the  constructed  portion  ex- 
tends through  the  township  in  which  the  tax  is  voted. 

Appeal  from  Jasper  CvrcuU  Cowrt. 

"Wednesday,  October  19. 

Action  of  mandamtibB  to  compel  the  defendants,  who  are 
trustees  of  Fairview  township,  Jasper  county,  to  certify  to 
the  county  treasurer  a  certain  railroad  tax  which  it  is  alleged 
was  voted  to  aid  the  construction  of  plaintiffs'  road.  The  re- 
lief demanded  by  the  plaintiffs  was  denied,  and  they  appeal. 

Ryan  Brothers  and  Cook  <&  Dodge,  for  appellant. 

Jf.  S.  Cutis,  for  appellee. 

BoTHBOOE,  J. — This  case  in  its  essential  features  is  similar 
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to  Lamb  v.  Anderson,  64  Iowa,  190.  In  that  case  it  was 
1.  TAXATION :  ^^^^  *^®  ^^  ^^^  ^^^  collectible  because  the  rail- 
ro^*:°comi^  road  companj  did  not  constinict  a  railroad  through 
tionsoftax.  jfg^|jQ,j  township,  but  purchased  a  completed 
road  of  three  and  one-fourth  miles  in  length  from  another 
corporation. 

It  is  contended  by  counsel  for  appellants  that  this  case  is 
distinguishable  from  the  case  cited  because  no  part  of  the 
purchased  road  was  in  Fairview  township.  But  it  was  ex- 
pressly stipulated  by  the  plaintiff  company  that  "any  and  all 
taxes  so  voted  in  said  township  may  remain  unpaid  until  the 
road-bed  of  said  railway  is  graded,  tied,  and  ironed  from 
the  town  of  Monroe  to  the  town  of  Newton.^'  It  seems  ap- 
parent to  us  that  this  obligation  was  not  performed  by  the 
purchase  of  a  constructed  road  from  another  company  for  any 
part  of  the  distance  between  tibe  points  named,  whether  sucb 
purchase  was  of  a  road  within  or  without  Fairview  township* 
The  fact  that  two  roads  were  being  constructed  in  the  vicin- 
ity may  have  been  a  material  consideration  in  inducing  the 
voters  to  cast  their  ballots  for  the  tax.  As  the  tax  was  not 
collectible  without  a  compliance  with  the  contract  upon  wliich 
it  was  voted,  we  think  the  court  below  properly  denied  th# 
plaintiff  the  relief  demanded. 

Affirmed. 
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Blaoe  v.  Howbli«  bt  al. 
Norman  v.  Howell  et  al. 

L  Trespass:  wbonoful  seizube  of  pbopebtt:  bemedt.  Where 
property  is  wrongfully  seized  and  sold  under  a  chattel  mortgai;e  the 
owner  is  not  confined  to  his  remedy  by  contesting  the  foreclosure  of  the 
mortgage,  but  may  maintain  at  once  an  action  at  law  to  recover  the 
property  or  its  value. 

Appeal  from  Jasper  Circuit  Court, 
Wednesday,  October  19. 

These  actions  are  for  the  recovery  of  the  value  of  a  mule 
ttbd  a  cow  alleged  to  have  been  wrongfully  detained  from  the 
jilaintiffs  by  the  defendants.  There  was  a  trial  to  the  court 
M3id  a  judgment  for  the  defendants*     The  plaintifis  appeal. 

Joh/rh  C.  Meredith  and  Smith  <&  Wilsofiy  for  appellants. 

J.  B.  Naylot  and  H.  S.  Winslowj  for  appellees. 

^  EoTHROcK,  J. — I.  The  appellees  urge  that  there  can  be  no 
hearing  upon  the  merits  of  the  appeal  because  the  evidence 
has  ilot  been  preserved  by  a  bill  of  exceptions.  It  appears 
from  the  abstract,  however,  that  no  evidence  was  offered,  but 
the  case  was  heard  upon  a  written  agreement  of  facts,  signed 
Uy  the  parties.  A  complete  transcript,  whicli  has  been  filed 
by  some  one,  shows  that  this  agreement  of  facts  was  duly 
filed.  It  was  thus  made  of  record  without  being  incorporated 
in  a  bill  of  exceptions. 

II.  The  facts  agreed  upon  are  in  substance  as  follows: 
One  Crews  made  a  chattel  mortgage  of  the  property  in  con- 
1.  TRESPASS:  troversy,  to  one  Kenworthy.  Kenworthy  sold  and 
sSzure  of  transferred  the  mortgage  to  one  Love.  While 
remedy.  *  Love  was  the  owner  of  the  mortgage,  and  also  the 
holder  of  the  debt  it  was  given  to  secure,  he  verbally  released 
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the  mule  and  cow  to  the  plaintiflts,  having  received  a  consid- 
eration therefor.  At  the  time  of  the  release  the  plaintiffs 
took  possession  of  the  property  and  held  the  same.  After 
the  release  of  the  property,  Love  sold  and  transferred  the 
mortgage  and  debt  it  was  given  to  secure  to  the  defendant 
Koberts,  who  took  the  same  with  notice  of  release  to  plaint- 
iffs. Roberts  placed  the  mortgage  in  the  hands  of  Howell, 
a  constable,  for  the  purpose  of  foreclosure.  Howell  took  the 
mule  and  cow  friDm  the  plaintiffs,  and  served  a  notice  upon 
them  of  his  proceedings,  and  sold  the  property  in  satisfaction 
of  the  mortgage.  The  plaintiffs  commenced  their  suits  be- 
fore the  sale  was  made  under  the  mortgage  foreclosure  pro- 
ceedings, and  claimed  to  recover  under  their  purchase  and 
verbal  release,  which  was  made  to  them  before  the  debt  became 
due.  It  is  admitted  the  plaintiffs  are  entitled  to  recover  un- 
less the  proceedings  in  foreclosure  are  a  defense  to  the  case 
as  made  by  plaintiffs.  It  appears  to  us  that  there  ought  to 
be  no  question  as  to  the  plaintiffs'  right  to  recover  under  these 
facts.  When  Love  received  his  consideration  for  the  -prop- 
erty and  released  it  from  the  lien,  and  the  plaintiffs  took  pos- 
session of  it,  Love  had  no  farther  claim  upon  it.  Any  inter- 
ference of  the  plaintiffs' ownership  and  possession  of  the  prop- 
erty by  Love  or  by  any  officer  under  his  direction  would  have 
been  a  trespass,  for  the  very  good  reason  that  he  had  no  lien 
upon  nor  interest  therein.  The  defendant  Roberts,  having 
notice  of  the  release,  stood  in  Love's  shoes  and  had  no  right 
which  Love  did  not  have. 

It  appears  that  the  mortgage  was  sought  to  be  foreclosed 
under  chapter  4,  title  20,  of  the  Code,  by  notice  and  sale.  The 
court  below  appears  to  have  been  of  opinion  that  Sec.  3317 
provides  an  exclusive  remedy  for  parties  desiring  to  contest 
a  foreclosure.  It  is  as  follows:  "The  right  of  the  mortgagee 
to  foreclose,  as  well  as  the  amount  claimed  to  be  due,  may  be 
contested  by  any  one  interested  in  so  doing,  and  the  proceed- 
ing may  be  transferred  to  the  Circuit  or  District  Court,  for 
which  purpose  an  injunction  may  issue  if  necessary."     It  cer- 
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tainlj  never  was  contemplated  that  where  a  person's  property 
is  seized  without  a  shadow  of  right,  upon  the  pretense  that  it 
was  once  mortgaged,  the  owner  must  go  into  a  court  of  equity 
and  restrain  a  foreclosure  by  injunction.  We  think  he  is  not 
required  to  invoke  any  such  dilatory  proceeding;  but  that  he 
may  at  once  institute  an  action  at  law  for  the  recovery  of  his 
property. 

It  was  agreed  that  if  the  plaintiffs  were  entitled  to  recover 
there  should  be  a  judgment  for  the  mule  for  $52.50  and  costs, 
and  in  case  of  the  cow  a  judgment  for  costs  only.  The  cause 
will  be  reversed  and  remanded  for  a  judgment  for  plaintiflEa 
in  accord  with  said  stipulation. 

Revebseb. 


Kimball  &  MrroHBLL  v.  Bbtak. 

1.  Practice:  flbadino:  ambndmknt.  An  amendment  to  a  petition 
may  be  filed  without  leave  of  court  at  any  time  before  answer,  and  notice 
of  such  amendment  to  the  adverse  party  is  waived  by  an  appearance 
thereto;  an  amendment  to  a  petition  on  account  setting  up  a  draft 
nigned  by  the  defendant,  and  alleging  that  the  indebtedness  thereon  is 
the  same  as  that  shown  by  the  account,  is  not  incopsistent  with  the  peti- 
tion and  does  not  render  necessary  a  new  original  notice. 

:  : .    A  party  may  thus  plead  the  same  indebtedness 

in  different  courts  without  rendering  the  pleading  subject  to  demurrer. 

Statute  of  Limitations:  effect  of  filing  mechanic's  ubn. 
The  fact  that  a  claim  for  a  mechanic's  lien  is  filed  and  then  allowed  to 
become  barred  by  the  statute  of  limitations  will  not  operate  to  bar  an 
action  to  recover  the  indebtedness  on  which  the  claim  is  founded. 

Draft :  parol  evidence  to  vart  terhs  of.  Parol  evidence  is  not 
admissible  to  show  that  a  draft  payable  by  its  terms  in  money  is  in 
fact,  by  the  understanding  of  the  parties,  payable  in  sometlung  else. 

— :  liabilitt  of  drawer:   presentment  and  notice.     The 


2. 


5. 


drawer  of  a  draft  whidi  he  had  no  reasonable  ground  to  believe  would  be 
honored  is  liable  thereon  without  proof  of  presentment  and  notice  of  non- 
payment 


6.  Practice: 

dent. 


continuance,     a  showing  for  continuance  held  insuifi* 
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Appeal  from  Stoi'y  District  Court. 

Wednesday,  October  19. 

In  1874  the  defendant  entered  into  a  contract  with  Rev.  John 
F.  Brazill,  whereby  he  agreed  to  construct  for  said  Brazill  a 
church  building.  For  the  purpose  of  constructing  the  build- 
ing he  purchased  of  the  plainti£&  a  bill  of  lumber  amounting 
to  about  $849.00.  This  action  is  brought  to  recover  for  such 
lumber.  The  plaintiffs  in  the  first  place  declared  upon  ac- 
count. Afterward,  befpre  answer  or  any  appearance  on  the 
part  of  the  defendant,  thej  filed  an  amendment  to  their  peti- 
tion declaring  upon  a  written  order  or  bill  of  exchange,  drawn 
by  defendant  in  their  favor  upon  said  Brazill  for  $830.  They 
averred  that  the  consideration  for  which  the  same  was  drawn 
was  the  same  indebtedness  set  out  in  the  account.  The  de- 
fendant filed  a  motion  to  strike  out  the  amendment,  which  mo- 
tion was  overruled  and  he  excepted.  He  then  filed  a  demur- 
rer to  the  amendment,  which  demurrer  was  overruled  and  he 
excepted.  He  then  filed  an  answer  both  to  the  original  peti- 
tion  and  to  the  amendment  The  plaintiffs  filed  a  motion  to 
strike  out  parts  of  the  answer  to  the  amendment,  which  mo- 
tion was  sustained,  to  which  the  defendant  excepted.  There 
was  a  trial  by  jury.  The  court  instructed  the  jury  to  find  for 
the  plaintiffs  the  amount  of  the  order  with  six  per  cent  in- 
terest from  data  A  verdict  having  been  rendered  accord- 
ingly,  and  judgment  having  been  rendered  thereon,  the  de- 
fendant appeals. 

N.  A.  Rcbinholt^  for  appellant. 

Brown,  <&  Dudley  and  Dyer  dk  Fitchpatricky  for  appel- 
lees. 

Adams,  Oh.  J-. — I.  The  motion  by  defendant  to  strike  out 
the  plaintiffs'  amendment  to  their  petition  is  based  upon  the 
ground  that  it  was  filed  witliout  notice  to  defendant  or  leave 
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of  court,  and  sets  up  a  cause  of  action  not  mentioned  in  the 
original  notice  and  inconsistent  with  the  cau^e  of  action  set 
out  in  the  original  petition. 

As  to  the  want  of  leave  of  court  to  file  the  amendment,  it 
is  sufficient  to  say  that  it  is  expressly  provided  in  section 
1.  practicb:  2647  of  the  Code  that  leave  of  court  is  not  neccs- 

pleading :  , 

ameudmeut.  sary  where  the  amendment  is  filed  before  the  an- 
swer. It  is  true  that,  before  any  advantage  can  be  derived 
from  the  amendment,  notice  thereof  must  be  served  upon  the 
defendant  or  his  attorney.  See  section  of  Code  above  cited. 
But  where  the  defendant  appears  tp  the  amendment  and 
moves  to  strike  out,  or  demui's,  or  answers,  the  necessity  for 
the  service  of  notice  must  be  deemed  to  be  obviated.  In  this 
case  the  defendant  appeared  and  moved  to  strike  out.  The 
objection,  then,  to  the  amendment,  based  upon  want  of  leave 
of  court,  and  want  of  notice,  we  think  is  not  well  taken. 

As  to  the  objection  based  upon  the  ground  that  the  amend- 
ment sets  up  a  cause  of  action  not  mentioned  in  the  original 
notice,  and  inconsistent  with  the  cause  of  action  set  up  in  the 
original  petition,  we  have  to  say  that  we  think  that  that  also 
is  not  weU  taken.  The  plaintiffs  by  their  amendment  simply 
added  a  count  to  their  original  petition,  and  in  that  count 
they  show  that  they  declare  for  the  same  indebtedness.  The 
original  notice  of  a  claim  for  the  indebtedness  in  tlie  form 
of  an  account  must,  we  think,  be  deemed  to  cover  a  claim 
for  the  indebtedness  in  whatever  other  forpi  it  may  be  set  up 
by  amendment. 

Nor  do  we  think  there  is  any  such  inconsistency  between 
the  two  counts  as  should  prevent  their  being  joined  in  the 
same  pleading.  Pearson  v,  Milwa/ukee  <&  St  Paul  H.  Co.^ 
45  Iowa,  497;  Jack  <&  To  tier  v.  Des  Moines  <&  Ft.  Dodge 
R,  Co,^  49  Iowa,  627;  YanBrunt  <&  Co.  v.  Mat/ier  et  al.^ 
48  Iowa,  503. 

II.  The  defendant's  demurrer  to  the  amendment  is  based 
upon  the  ground  that  if  he  is  indebted  upon  the  account,  as 

2, : s  the  petition  avers,  he  could  not  be  indebted  upon 

*  the  order. 
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This  may  be  conceded,  and  yet,  under  the  authorities  above 
cited,  it  is  proper  to  plead  the  same  indebtedness  in  different 
counts  and  in  different  ways. 

The  plaintiffs  insist  that  these  rulings  of  the  court  upon 
the  motion  to  strike,  and  upon  the  demurrer,  are  not  review- 
able for  the  reason  that  the  defendant  waived  his  right  to  re- 
view thereon  by  answering.  The  defendant  insists  that  his 
answer  is  not  of  such  a  .character  that  it  should  be  held  to 
constitute  a  waiver.  We  have  not  gone  into  the  question,  as 
it  appeared  very  clear  to  us  that  the  action  of  the  court  in  the 
rulings  was  without  error. 

III.  The  defendant,  in  his  answer  to  the  plaintiffs'  amend- 
ment  setting  up  the  order,  denied  "that  it  was  a  written  obli- 
gation of  defendant,  or  new  promise  to  pay,  or  any  promise 
of  defendant  to  pay  the  sum  therein  named,  or  that  it  was 
ever  given  with  such  intent  or  understanding  between  plaint- 
iffs and  defendant.''  The  plaintiffs  moved  to  strike  out  the 
words  above  quoted,  and  their  motion  was  sustained.  The 
defendant  complains  of  the  action  of  the  court  in  this  I'espect. 
He  insists  that  the  words  should  be  taken  with  other  words 
in  the  answer,  wherein  he  avers  that  the  order  was  given 
without  consideration.  But  in  the  same  answer  the  defend- 
ant says  that  the  order  was  given  for  the  lumber  bill.  It  was 
certainly,  then,  not  without  consideration,  and  what  "the 
intent  or  understanding"  was  the  order  shows,  and  it  was 
not  competent  to  aver  and  prove  to  the  contrary. 

IV.  The  defendant  in  his  answer  to  the  original  petition 
averred  "  that  as  orignal  contractors  plaintiffs  filed  a  mechan- 
3.  STATUTE  of   ic's  lien  against  said  church  building,  and  after- 

e:/ect  of  filing  ward  nesrlifirently  and  carelessly  suffered  the  same 

mechanic's  o    o         .^  .       *i 

uen.  to  be  barred  by  the  statute  of  limitations  without 

attempting  tc*  enforce  it."  The  plaintiffs  moved  to  strike  out 
the  words  above  quoted  and  their  motion  was  sustained.  The 
defendant  complains  of  the  action  of  the  court  in  this  respect. 
The  averment  seems  to  have  been  drawn  with  the  idea  that 
where  a  person  has  a  mechanic's  lien,  which  he  neglects  to  en- 
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force  until  it  is  too  late,  the  debt  itself  becomes  barred.  But 
tliere  is  no  warrant  for  sucli  conclusion,  and  we  do  not  under- 
stand the  defendant  as  seriously  maintaining  that  there  is. 
His  position  now  seems  to  be  that  if  the  plaintiffs  filed  a  lien 
as  contractors  and  not  as  subcontractors,  as  the  averment 
shows,  such  fact  would  have  the  effect  to  show  that  they 
agreed  to  look  to  Brazill  alone,  as  defendant  avers  that  they 
did  agree  to  do. 

But  the  manner  in  which  they  filed  their  lien  would  at 
most  be  only  an  admission  subject  to  explanation,  and  not 
necessary  to  be  pleaded.  We  think  that  the  court  did  not 
err  in  sustaining  the  motion. 

V.  Upon  the  trial  the  defendant  offered  to  show  that  the 
plaintiffs  filed  a  mechanic's  lien..  The  plaintiffs  objected  to 
such  evidence  and  the  court  refused  to  admit  it. 

In  this  we  think  that  there  was  no  error.  The  defendant 
did  not  offer  to  show  that  they  filed  a  lien  as  contractors.  In 
no  other  view  could  the  filing  of  a  lien  have  any  significance, 
if  indeed  it  could  in  that. 

VL     One  of  the  plaintiffs  testified  in  their  behalf.     Upon 

cross-examination  he  was  asked  a  question  in  these  words: 

"You  then  knew  that  if  this  order  was  good  Bra- 

4.  draft:  ^ 

Sence  to^yjuT  ^^^  ^^  *^®  ^^8^*  ^^  V^J  ^^  ^^  ^^^^  material  as  he 
terms  of.  owed  Bryan;  that  the  order  was  drawn  on  such 
fund  as  Mr.  Bryan  had  in  the  hands  of  Brazill,  did  you  not?" 
The  plaintiff  objected  to  the  question  and  the  objection  was 
sustained. 

There  was  evidence  tending  to  show  that  Brazill  was  to 
pay  the  defendant  by  turning  out  to  him  without  recourse 
promissory  notes  of  different  individuals  who  were  interested 
in  securing  the  building  of  the  church,  and  whose  notes  had 
been  placed  in  Brazill's  hands  for  that  purpose.  The  defend- 
ant averred  in  his  answer  that  the  plaintiffs  agreed  to  take 
their  pay  in  such  notes  and  to  look  to  Brazill  for  them.  The 
question  was  asked  for  the  purpose  of  showing  that  the  order 
drawn  by  defendant  on  BrBzill  was  payable  in  such  notes. 
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But  the  effect  of  such  evidence  would  have  been  to  contradict 
the  order.  By  its  terms  it  was  pay  ably  in  money.  It  was 
drawn  in  these  words: 

"  $880.  MiTOHELLviLLB,  lowA,  Octobcr  22,  1870. 

«  To  liev.  John  F.  Brazill. 

"Please  pay  to  Kimball  &  Mitchell  eight  hundred  and  thirty 
dollars  and  charge  to  the  account  of 

Solon  Bbyan." 

It  is  certainly  not  competent  to  show  by  parol  evidence 
that  an  order  drawn  payable  in  money  was  understood  in  fact 
to  be  payable  in  something  else.  We  think  that  the  court 
did  not  err  in  excluding  the  evidence. 

VII.  The  defendant  insists  that  the  court  erred  in  in- 
structing the  jury  to  find  a  verdict  for  the  plaintiff  on  the 

B. :  iia-    written  order.     He  maintains  that  the  evidence 

drawer:  pre-  shows  that  the  order  was  not  duly  presented  to 

sentmentand     .       _  _  -,    ,         ,  .  ^ 

Bouce.  the  drawee  for  acceptance,  and  that  due  notice  of 

its  non-acceptance  was  not  given  to  the  drawer. 

It  may  be  conceded  that  the  general  rule  is  that  the  drawer 
of  an  order  like  the  one  in  question  can  be  charged  only  by 
due  presentment  of  the  same  to  the  drawee,  and  due  notice 
to  the  drawer  of  dishonor.  But  this  does  not  appear  to  be 
necessary  where  the  drawer  had  no  reason  to  suppose  that  the 
order  would  be  honored.  The  rule  as  expressed  in  1  Parsons 
on  Notes  and  Bills,  532,  is  as  follows:  "The  true  test  in  our 
opinion  in  each  case  is  this:  Had  the  drawer  under  the  cir- 
cumstances a  right  to  draw?  This  depends  upon  the  fact 
whether  he  had  a  reasonable  ground  to  expect  that  the  bill 
would  be  honored  or  not.  If  he  had  such  reason  to  expect  it 
to  be  honored  he  is  entitled  to  a  regular  presentment  and  no- 
tice of  refusal  to  accept  or  to  pay,  and  if  not  so  entitled  he 
cannot  complain  either  for  negligence  in  presenting  and  for- 
warding notice  or  for  an  entire  neglect  to  do  either."  See 
also  in  this  connection  Dickens  v.  JBealy  10  Peters,  572; 
Wallenweher  v.  KUlerlirneSy  17  Penn.  St.,  389;  Kinsley  v. 
Jiobinsony  21  Pick.,  328. 
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The  defendant's  answer  shows  that  in  drawing  the  order 
npon  Brazill  he  relied  upon  the  proceeds  of  his  contract  with 
Brazill.  But  according  to  the  terms  of  that  contract  Brazill 
was  to  turn  out  notes  without  recourse.  We  are  unable  to 
discover  any  ground  upon  which  the  defendant  could  reason- 
ably have  supposed  that  the  drawee,  Brazill,  would  honor  an 
order  payable  in  money.  We  do  not  say  that  there  must 
necessarily  be  money  in  the  hands  of  the  drawee  to  give  the 
drawer  a  right  to  draw.  We  can  conceive  of  other  circum- 
stances which  would  probably  be  deemed  sufficient.  But  the 
circumstances  of  this  case,  we  think,  preclude  the  supposition 
of  a  right  to  draw.  Indeed  the  defendant  in  his  answer  says 
that  the  order  was  intended  as  nothing  more  than  an  assign- 
ment to  the  plaintiffs  of  an  interest  in  the  contract  between 
him  and  Brazill.  Being  drawn  for  money  it  is  safe  to  say 
that  defendant  did  not  expect  that  Brazill  would  honor  it 
upon  presentment,  and  the  evidence  shows  that  Brazill  refused 
80  to  do. 

VIII.  Before  the  trial  commenced  the  defendant  moved 
for  a  continuance  on  account  of  the  absence  of  a  witness  who 
e.  practice:  liv^  ^^  Des  Moines.  He  shows  that  he  caused  a 
continuance:  gubpcena  to  be  issued  and  sent  the  same  to  the 
sheriff  of  Folk  county  to  be  served  on  the  witness,  and  sent 
also  five  dollars  to  pay  for  service,  mileage  and  fees.  Whether 
the  subpoena  was  served  is  not  shown.  The  plaintiffs  objected 
to  the  motion  on  the  ground  among  others  that  it  did  not  ap- 
pear that  the  defendant  exercised  proper  diligence.  We  think 
that  the  objection  was  well  taken.  The  money  sent  does  not 
appear  to  have  been  sufficient,  to  say  nothing  of  a  want  of 
diligence  in  other  respects. 

We  see  no  error  in  the  rulings  of  the  court,  and  the  judg* 
ment  must  be 

Affirmed. 
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SiMPLOT  BT  AL.  V.  ThB   CiTY  OF  DuBUQUE. 

1.  Estoppel:  municipal  corporation:  evidence  considered.  Evi- 
dence considered  and  held  sufficient  to  establish  facts  which  estopped 
the  dsfendant  city  from  claiming  title  to  certain  real  estate  as  against 
the  plaintiffs. 

Appeal  from  Dubuque  District  Court. 

Wednesday,  October  19. 

Action  in  equity  to  restrain  the  defendant  from  entering 
npon  and  improving  as  a  street  a  small  triangular  tract  of 
land  within  the  limits  of  the  defendant  city;  and  to  quiet 
title  to  the  same.  The  defendant  denies  that  the  plaintiffs 
are  the  owners  of  the  land,  and  avers  that  the  land  is  public, 
and  that  the  title  is  held  in'  trust  by  the  defendant  city  for 
the  public.  There  was  a  decree  for  the  plaintiffs.  The  de- 
fendant appeals. 

James  R.  Shields^  for  appellant 

Myron  II.  Beach^  for  appellee. 

Adams,  Oh.  J. — ^This  cause  was  tried  originally  upon  oral 

testimony,  and  judgment  was  rendered  for  the  defendant. 

i.B8roppBL:    Upon   appeal    the   judgment  was   reversed.     49 

corporation:    Jowa,  630.     It  Wiis  held  bv  this  court  that  the 

eyldeuce  con-  •  '  •^  •  ,        . 

■idered.  acts  of  the  defendant  city  had  been  such  that  it 

was  estopped  from  setting  up  title  to  the  property.  "We  are 
not  at  liberty  now  to  review  the  correctness  of  that  decision, 
because  it  has  become  the  law  of  the  case.  Adams  County 
V.  B.  dh  M.  B.  B.  Co.,  55  Iowa,  94. 

It  is  contended,  however,  that  upon  the  former  appeal  the 
court  misapprehended  the  facts;  and  furthermore  that  upon 
this  appeal  there  is  a  somewhat  different  showing  as  to  the 
facts.     The  defendant  claims  that  the  facts  now  shown,  but 
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not  shown  upon  the  former  appeal,  or  misapprehended,  are: 
that  the  land  in  controversy  was  a  part  of  Front  street;  that 
this  is  admitted  by  the  plaintiffs;  that  it  was.  never  claimed 
by  them  as  a  part  of  lot  530,  of  which  it  is  conceded  that 
they  are  the  owners;  that  it  is  not  true  that  the  plaintiffs, 
and  those  through  whom  they  claim,  have  occupied  it  since 
1840,  and  that  they  only  claim  to  have  occupied  it  since 
1853;  that  the  city  council  did  not  order  the  land  in  contro- 
versy filled,  but  only  lot  530,  and  that  the  plaintiffs  or  those 
through  whom  they  claimed  only  paid  for  filling  lot  530; 
that  the  plaintiffs  were  never  required  to  pay  for  macadamiz- 
ing First  street  abutting  the  land  in  controversy,  and  that 
prior  to  the  act  of  February  14,  1853,  the  land  had  been 
used  as  public  property. 

We  shall  not  stop  to  inquire  whether  all  the  above  facts 
are  true  as  claimed  by  the  defendant.  We  think  that  it  is 
not  shown  that  the  land  was  ever  used  as  public  property. 
It  appears,  to  be  sure,  from  the  testimony  of  one  of  the 
plaintiffs,  that  some  time  prior  to  'I860  a  roadway  run  over 
the  triangle.  But  it  appears  very  clearly  that  this  roadway 
was  not  traveled  as  a  street.  One  Everett  testified  that  he 
had  been  a  resident  of  Dubuque  for  about  forty  years,  and 
was  a  surveyor  and  civil  engineer,  and  had  been  city  engineer. 
He  says  that  First  and  Iowa  streets  have  been  traveled  as 
they  now  are  to  their  point  of  intersection  ever  since  he  came 
to  Dubuque,  except  when  the  travel  was  prevented  by  high 
water.  He  further  says  that  he  does  not  remepber  seeing 
any  part  of  the  triangle  traveled  over,  and  that  if  any  of  it 
was  traveled  over,  it  must  have  been  a  small  point  in  the 
corner  of  First  and  Iowa  streets.  The  plaintiff,  upon  whose 
testimony  the  defendant  relies,  was,  when  he  gave  hie  testi- 
mony, forty-two  and  one-half  years  old.  From  the  testi- 
mony of  Everett  we  have  a  statement  of  the  condition  of 
things  from  a  time  antecedent  to  the  plaintiff's  memory. 
Taking  the  testimony  of  Everett  and  the  plaintiff  together 
the  fact  appears  to  be  that  while  First  and  Iowa  streets  were 
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traveled  as  they  now  are,  the  travel  had  overspread  what 
Everett  calls  a  small  point  in  the  comer.  Snch  nse,  we  think, 
could  not  be  deemed  more  than  an  accidental  nse  by  individ- 
uals as  distinguished  from  the  public. 

But  the  defendant  relies  upon  the  testimony  of  one  Cain 
as  showing  that  the  land  was  devoted  to  a  public  use.  He 
testifies  that  wood  and  lumber  were  landed  there  from  the 
river.  But  we  cannot  attach  much  importance  to  such  use. 
Iowa  street  intervened  between  the  land  and  the  river.  If 
wood  and  lumber  were  landed  there,  it  must  have  been  in 
high  water.  Everett  says  that  he  had  never  known  this  land 
to  be  considered  as  a  part  of  the  levee.  Possibly  it  may 
have  been  so  considered  by  some  people,  but  with  a  street 
intervening  it  could  hardly  have  properly  been  so  considered. 
At  all  events  the  mere  use  of  the  land  for  landing  wood  and 
lumber  in  high  water  would  not  necessarily  constitute  a  pub- 
lic use.  There  is  evidence  that  the  water  sometimes  rises 
even  higher  than  this  land. 

The  triangle  in  controversy,  taken  together  with  lot  530, 
made  a  rectangle,  and  that  rectangle  was  of  the  same  form 
and  size  as  lot  529  and  other  lots  in  the  neighborhood.  The 
triangle  had  the  appearance  of  a  tract  cut  off  froni  lot  530. 
First  and  Iowa  streets  were  so  constructed  that  the  triangle 
appeared  to  be  thrown  out  from  public  use.  We  infer  that 
it  was  not  thought  to  be  needed  for  public  use.  What  the 
city  was  interested  in  was  the  improvement  of  First  and 
Iowa  streets,  and  in  having  the  triangle  property  filled.  The 
Simplots,  about  1853,  took  possession  of  it  as  a  part  of  lot 
530,  or  as  a  corner  thrown  out  by  the  city  and  which  might 
be  taken  and  utilized  in  connection  with  lot  530.  The  city, 
it  appears  to  us,  treated  the  triangle  as  belonging  to  the  Sim^ 
plots  and  a  part  of  lot  530.  The  defendant,  it  ia  true,  denies 
this,  and  it  must  be  conceded  tliat  the  evidence  when  care- 
fully examined  is  rather  meager.  But  still  we  think  it  is 
suflScient  to  establish  the  fact.  The  evidence  upon  which  the 
plaintiffs  rely  is  their  own  testimony.  Alex.  Simplot  says: 
Vol.  LVI— 41. 
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<^  The  Streets  were  run  oat  on  both  sides,  Iowa  and  First 
streets,  and  we  were  required  to  fill  this  triangle.'^  •  •  • 
^«  We  had  to  pay  all  the  expenses  that  were  put  upon  that 
locality."  *  *  «<  I  cannot  find  the  bills,  but  I  remember 
several  times  of  our  paying  them.  We  paid  for  macadamiz- 
ing Iowa  .street  on  the  east  side  of  the  triangle.  In  early 
times  I  know  that  there  would  be  a  marshal  or  deputy  around 
with  bills  for  macadamizing."  *  *  "We  paid  bills  be- 
fore Kayanaugh  did  his  work."  Charles  Simplot  says: 
"  The  triangle  wag  the  lowest  spot  in  the  property,  and  the 
heaviest  part  of  the  filling  was  there.  We  were  ordered  to 
fill  up  and  were  tardy,  and  the  city  did  it." 

Now  taking  this  testimony  together  it  amounts  ^  to  this, 
that  the  Simple ts  were  ordered  to  fill  the  triangle;  that  they 
neglected  it;  that  the  city  filled  it  and  compelled  the  Sim- 
plots  to  pay  for  it.  There  may,  it  is  true,  have  been  better 
evidence  of  the  compulsion  than  Alex.  Simplot's  mere  state- 
ment that  they  "  had  to  pay  all  the  expenses  that  were  put 
upon  that  locality,"  but  the  evidence  was  not  objected  to,  nor 
was  there  anything  to  contradict  it. 

The  defendant  claims  that  certain  receipts  put  in  evidence 
contradict  it  The  receipts  showed  payment  for  filling 
simply  lot  530,  but  it  may  have  been  true  as  the  witness  tes- 
tified, that  the  Simplots  <<  had  to  pay  all  the  expenses  that 
were  put  upon  that  locality."  The  cost  of  filling  the  triangle 
may  have  been  included  in  the  receipts  as  if  it  was  a  part  of 
lot  530. 

We  see  nothing  in  the  facts  now  shown  to  render  the  rule 
of  law  announoed  upon  the  former  appeal  inapplicable,  and 
taking  that  to  be  the  correct  rule,  as  we  must,  the  judgment 
must  be 

Affismed. 
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McDonald  v.  Jackson. 

1.  Promissory  Note :  bbootebt  on  dbstroted  notb.  A  recoveiy  can 
be  had  on  a  note  which  has  been  destroyed  only  when  it  is  clearly  shown 
that  such  destraction  was  the  zesolt  of  accident  or  mistake;  where  it 
was  in  pursuance  of  a  fraudulent  scheme  of  the  holder  no  recovery  is 


Appeal  from  Mamroe  Circuit  Cotirt. 

Wednesday,  Ootobbb  19. 

The  petition  contained  seventeen  counts,  but  no  claim  is 
made  on  this  appeal  except  on  the  second  and  sixteenth,  on 
which  there  was  a  trial  to  the  court,  judgment  for  the  de- 
fendant, and  plaintiff  appeals. 

IT.  Z.  Dashiell,  for  appellant. 

Perry  A  Tovmeend^  for  appellee. 

Seevebs,  J. — ^The  substance  of  the  second  count  in  the  pe- 
tition is  that  on  or  about  April  6th,  1872,  the  defendant  exe- 
cuted and  delivered  to  one  Willcox  his  note  for  $179.34,  with 
ten  per  cent  interest  from  date;  that  said  note  had  been  de- 
stroyed, therefore  the  plaintift  was  unable  to  attach  a  copy  to 
the  petition.  Following  this  count  there  were  thirteen  other 
counts  which  are  not  set  out  in  the  abstract,  in  which,  as  we 
understand,  a  recovery  was  sought  on  other  notes  and  ac- 
counts, all  of  which  notee  including  the  one  j^escribed  in  the 
second  count  had  been  destroyed,  as  plaintiff  alleged,  "  under 
the  following  circumstances. 

«0n  the  22d  day  of  April,  A.  D.  1873,  the  said  defendant 
and  the  said  Jeremiah  Willcox  met  for  the  purpose  of  settling 
and  adjusting  the  amount  due  from  the  said  defendant  to  the 
said  "Willcox;  that  thereupon  all  the  notes  hereinbefore  de- 
scribed, together  with  a  certain  book  account  held  by  the  said 
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Willcox  against  the  said  Jackson,  were  embraced  and  included 
in  a  note  for  $6,088,  dated  April  22,  1873,  executed  by  said 
defendant  and  made  payable  by  the  direction  of  said  Will- 
cox  to  this  plaintiff,  and  payable  four  years  after  date,  and 
thereupon  the  said  notes  held  by  the  said  Willcox  against  the 
said  Jackson  were  given  up  to  the  said  Jackson  and  the  same 
destroyed. 

"That  on  the  11th  day  of  September,  1877,  the  plaintifl 
instituted  a  suit  on  the  note  of  April. 22d,  1873,  and  the 
mortgage  given  to  secure  the  same,  in  which  suit  it  was 
finally  decided  at  the  October  term,  A.  D.  1879,  of  the  Su* 
preme  Court  of  Iowa,  that  said  note  and  mortgage  wer« 
fraudulent  and  void,  and  that  plaintifl's  only  rem^y  was  to 
sue  for  the  amount  due  from  the  said  defendant  to  the  said 
Willcox  at  the  time  said  note  of  April  22d,  1873,  was  exe- 
cuted, wherefore  she  brings  this  suit  upon  the  notes  and 
mortgage  hereinbefore  described." 

The  defendant  demurred  to  said  count  and  the  same  was 
overruled  and  thereupon  an  answer  was  filed,  in  which  the  de- 
fendant admitted  he  had  executed  to  said  Willcox  a  note  for 
about  $179,  but  denied  he  was  indebted  thereon  because  the 
same  had  been  destroyed  by  the  fraudulent  act  of  Willcox,  as 
stated  at  length  in  the  answer,  but  which  need  not  be  repeated 
here,  it  being  suflScient  to  state  the  fraud  relied  on  is  the 
same  as  that  found  by  the  court  in  Willcox  v,  Jachsony  51 
Iowa,  208,  the  note  sued  on  being  one  of  those  upon  which  it 
was  claimed  the  settlement  relerred  to  tn  that  case  was  based. 

I.  It  is  urged  by  counsel  for  the  appellant,  as  the  de» 
murrer  was  overruled,  the  court  must  have  held,  upon  the 
facts  stated  in  the  petition,  the  plaintiff  was  entitled  to  recover, 
and  as  he  insists  the  same  facts  and  nothing  additional  was 
alleged  in  the  answer  than  stated  in  the  petition  in  relation 
to  the  settlement  and  new  note,  therefore  the  ruling  on  the 
demurrer  should  be  held  to  be  conclusive  as  to  the  plaintiff's 
right  to  recover.  The  claim  being,  as  we  understand  it,  if  upon 
the  face  of  the  petition  it  appears  the  plaintiff  is  not  entitled 
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to  recover,  the  defendant  mnst  demur  and  cannot  raise  the 
objection  by  answer.  This  is  claimed  to  be  the  true  con- 
struction of  Code,  §  §  2648  and  2650.  In  support  of  this 
view  McCormick  v.  Blossom^  40  Iowa,  256,  and  Byan  v. 
Mullinixy  45  Id.,  631,  are  cited.  Deeming  it  unnecessary 
we  shall  not  stop  to  discuss  the  question  presented. 

It  will  be  observed  the  petition  merely  states  the  note  was 
destroyed,  or  the  same  was  "  given  up  to  said  Jackson  and 
destroyed.''  It  was  upon  these  allegations  the  demurrer  was 
overruled.  Quite  a  different  defense  is  alleged  in  the  answer. 
Therefrom  it  appears  the  same  was  destroyed  by  Willcox  in 
pursuance  of  and  for  the  purpose  of  effectuating  a  fraudulent 
scheme  concocted  by  him.  Such  defense  was  well  pleaded, 
and  for  reasons  hereafter  state(f  decisive  of  plaintiff's  right  to 
recover. 

II.  Counsel  for  appellant  further  insist  the  defendant 
should  not  be  permitted  to  rescind  the  fraudulent  note  and 
mortgage  and  also  defeat  this  action,  which  is  brought  on 
notes  given  up  when  the  fraudulent  note  was  executed.  Pos- 
sibly this  may  be  so.  But  if  reference  is  had  to  51  Iowa, 
208,  before  cited,  it  will  be  found  that  action  was  brought  to 
enforce  the  fraudulent  note  and  mortgage  and  the  defendant 
merely  resisted  a  recovery.  He  did  not  ask  to  rescind  or  any 
affirmative^' relief  whatever,  nor  does  he  do  so  in  this  action, 
the  question  here  being  whether  the  plaintiff  can  recover 
on  notes  which  he  destroyed  in  pursuance  of  a  fraudulent 
scheme. 

III.  The  court  found  that  Willcox  had  intentionally  de- 
stroyed the  note  sued  on  as  a  part  of  a  fraudulent  scheme. 
1.  FEOMis-       In  that  finding  we  concur.     The  ground  of  our 

recovery  on'    couclusiou  need  not  T)3  stated  because  we  do  not 

destroyed  , 

note.  understand  counsel    tor   appellant   to   seriously 

question  its  correctness.  This  being  so  the  plaintiff  should 
not  be  permitted  to  recover.  Without  stating  our  reasons  at 
length,  it  is  deemed  sufficient  to  state  what  we  understand  to 
be  the  established  rule,  and  that  is,  a  recovery  may  be  had 
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on  a  destroyed  note  only  when  it  has  been  clearly  established 
it  was  destroyed  through  ignorance  or  by  mistake.  2  Par- 
sons on  Notes  and  Bills,  293;  Blake  v.  Nolandy  12  Wend., 
173.  Even  if  we  are  mistaken  as  to  the  rule  we  would  be  un- 
willing to  liold  a  person  could  recover  on  a  note  he  had  de- 
stroyed in  pursuance  of  a  fraudulent  scheme. 

I  v.  In  reference  to  a  recovery  on  the  sixteenth  count 
counsel  for  the  appellant  concedes  the  evidence  is  "  general 
aul  indefinite  and  does  not  describe  any  particular  note  with 
C3rcainty  unless  the  entry  on  the  book  of  account  set  out  as 
'A'  is  an  identification  of  the  note  given  for  the  account." 
B jfore  a  recovery  can  be  had  on  a  note  destroyed  by  the  • 
holdar  the  evidence  as  to  the  amount,  terms  and  identity 
should  at  least  be  reasonably  clear  and  specific.  Exhibit 
"  A  "  in  no  material  degree  aids  the  evidence  of  Hewitt,  and 
taken  altogether  is  insufficient. 

Affibhed. 


Oeobgb  v.  Howabd  et  al. 

1.  Promissory  Note:  refoekation  of:  etidencb  considered. 
Evidence 'considered  and  held  insofficient  to  establish  a  mistake  in  a 
promissory  note,  such  as  would  warrant  its  reformation. 

Appeal  from  MaKaska  Circuit  Cov/rt. 

Wednesday,  Octobeb  19. 

Action  on  a  promissory  note  payable  one  year  after  date, 
to  the  order  of  M.  R.  Greorge,  and  by  him  assigned  to  the 
plaintiff.  The  defendant  pleaded  the  consideration  of  the 
note  was  certain  real  estate  sold  by  the  payee  to  one  of  the 
defendants,  and  that  the  purchase  money  was  to  be  paid  in 
wood  at  two  dollars  and  fifty  cents  per  cord;  that  defend- 
ant G.  "W.  Howard  agreed  to  become  surety  for  the  per- 
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formanceof  said  contract;  that  if  said  defendants  had  known 
the  note  was  not  payable  in  wood  they  would  not  have  signed 
it;  that  after  it  was  signed,  and  before  delivery,  they 
caused  said  note  to  be  read,  and  then  ascertaining  it  was  pay- 
able in  money  they  both  repudiated  it,  and  stated  they  would 
not  be  bound  thereby,  whereupon  the  payee  by  artifice,  force, 
and  stealth,  obtained  possession  of  said  note.  The  relief 
asked  was  that  the  cancelation  of  the  note  be  decreed,  or  the 
same  reformed  so  that  it  should  be  made  payable  in  wood,  in 
accordance  with  the  contract.  It  was  not  claimed  by  the 
plaintiff  the  note  had  been  assigned  to  him  before  due  without 
notice  of  equities.  Trial  to  the  court,  judgment  for  theplaint- 
ifi,  and  defendants  appeal. 

F.  M.  Da/oewport^  for  appellants. 

^John  F.  Ldceyy  for  appellee. 

Seevebs,  J. — ^Errors  have  been  assigned,  in  substance  that 
the  finding  of  the  court  was  against  the  evidence.  Counsel 
for  the  appellants  say:  "  There  is  a  conflict  of  evidence  as  to 
the  real  transaction  at  the  time  of  the  trade  as  to  how  the 
land  should  be  paid  for."  An  examination  of  the  evidence 
satisfies  us  this  concession  is  correct.  We  cannot,  therefore, 
under  the  settled  practice  of  the  court  reverse  on  the  errors 
assigned  if  this  should  be  regarded  as  an  action  at  law. 

There  are  doubts  whether  there  can  be  a  trial  anew,  because 
of  the  insuflSciency  of  the  certificate  of  the  trial  judge;  but  it 
will  be  so  regarded.  We  have  therefore  examined  the  evi- 
dence, and  therefrom  conclude  the  defendants  have  failed  to 
establish  by  a  preponderance  of  the  evidence  the  note  should 
have  been  drawn  payable  in  wood.  As  to  the  allegation 
that  possession  of  the  note  was  obtained  by  artifice,  fraud  or 
stealth,  the  preponderance  is  with  the  plaintiff.  We  do  not 
deem  it  necessary  to  set  out  the  evidence  at  length.  Such  is 
not  our  usual  practice.  It  is  sufficient  to  say  that  we  regard 
the  fact  that  the  defendants,  knowing  the  note  was  'payable 
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in  money,  took  possession  of  the  real  estate  and  used  it 
as  their  own,  as  being  a  controlling  circumstance  which 
strongly  corroborates  the  evidence  of  the  plaintiff.  It  must 
be  remembered  the  burden  is  on  the  defendants,  and  he  who 
seeks  to  reform  a  written  instrument  should  show  clearly  it 
had  been  executed  through  fraud  or  by  mistake. 

George  Howard  testified  he  saw  the  plaintiff  in  Missouri, 
and  informed  him  the  wood  had  been  delivered  in  town  as  the 
contract  required,  and  thereupon  the  plaintiff  gave  him  an 
order  for  the  note  which  was  then  in  the  hands  of  Walton,  in 
Iowa.  That  such  an  order  was  given  is  admitted,  and  ap- 
pellants rely  greatly  on  this  fact.  The  plaintiff  testifies  How- 
ard came  to  see  him  in  Missouri,  and  promised  to  pay  cer- 
tain money  to  Walton  and  others  for  the  plaintiff,  and  send 
him  a  span  of  mules  in  payment  of  the  note,  and  thereupon 
the  order  was  given. 

It  is  said  it  is  unreasonable  to  suppose  the  plaintiff  would 
give  the  order  upon  the  promise  of  Howard  to  pay  the  money 
and  deliver  the  mules.  This  may  be  so;  but  it  is  equally 
strange  he  would  rely  on  what  Howard  said  as  to  the  wood 
having  been  delivered.  We  are  therefore  unable  to  say  the 
giving  the  order  is  a  controlling  circumstance. 

It  is  said  the  pnyee  of  the  note  admitted  on  more  than  one 
occasion  the  land  was  to  be  paid  for  in  wood.  And  such  may 
have  been  the  contract.  For  the  payee  admits  he  agreed  to 
take  his  pay  in  wood  if  the  same  was  delivered  at  a  time  and 
place  named.  The  note,  however,  is  the  best  evidence  of  what 
the  contract  was,  and  the  agreement  may  have  been  the  land 
should  bo  paid  for  in  wood,  and  yet  no  mistake  made  in  draft- 
ing the  note;  and  we  think  this  must  be  so  or  the  defendants 
would  not  have  taken  possession  of  the  land,  knowing  the 
note  was  payable  in  money. 

Affirmed. 
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McHsitBT  V.  Sneer  et  al, 

1.  Tort :  WHEN  damages  are  kot  recoteraslb  for.  The  police  judge 
of  a  city  cannot  maintain  an  action  agtunst  the  mayor  and  members  of 
the  city  council  to  recover  damages  because  of  the  passage  of  an  ordi- 
nance requiring  him  to  pay  the  fees  of  his  office  into  the  city  treasury, 
and  giving  him  a  salary  in  lieu  tiiereof  for  his  services. 

2. : .    Neither  can  he  recover  damages  from  them  because  of 

directions  given  by  them  to  ^e  police  to  report  violations  of  law  to  jus- 
tices of  the  peace  rather  than  the  police  court. 

3. : .    The  fact  that  the  defendants  conspired  together  for  the  in* 

jury  of  the  plaintiff  will  not  cotistitute  a  Cause  of  action  against  them 
where  they  did  no  unlawful  act. 

Appeal  from  Polk  Circuit  CovH. 

Thursday,  October  20. 

One  of  the  defendants  was  at  one  time  mayor  and  the  oth- 
ers members  of  the  council  of  the  city  of  Des  Moines.  The 
plaintiff*  was  police  judge  of  said  city  and  brings  this  action 
to  recover  damages  caused  by  certain  wrongful  acts  done  by 
the  defendants.  A  demurrer  to  the  substituted  and  amended 
petition  was  sustained^  and  the  plaintiff  appeals. 

M.  D.  McHenry^  pro  se^  TT.  E.  Miller  and  Wm,  Phillips^ 
for  appellant. 

Parsons  <&  HunnellSj  for  appellees. 

Servers,  J. — It  is  said  in  the  argument  of  appellant  that 
the  "  substituted  and  amended  petitions  are  both  more  cir- 
cumstantial' than  they  should  have  been,"  and  what  is  termed 
a  more  "  concise  statement  containing  the  essence "  of  said 
petitions  is  set  out  in  the  argument  and  we  adopt  it  as  be- 
ing correct.     It  is  as  follows: 

"  1.  Plaintiff  was  elected  to  tlie  office  and  entered  upon 
the  duties  of  police  judge  of  the  city  of  Des  Moines  for  a  full 
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term  of  two  years,  commencing  on  the  4th  day  of  March, 
1878. 

"  2.  At  that  time,  by  the  laws  of  the  State  and  ordinances 
of  the  city,  the  police  judge  was  entitled  to  collect  and  receive 
from  pai'ties,  defendants,  of  the  county  or  the  city,  as  the  case 
might  be,  the  same  fees  as  justices  of  the  peace  were  entitled 
to  collect  in  like  cases,  and,  in  addition,  one  dollar  for  clerk's 
services  in  each  case. 

"  3.  That  the  fees  aforesaid,  according  to  the  course  of 
business  usually  current  in  the  court,  amounted  to  four  thou- 
sand  dollars  a  year,  and  from  the  commencement  of  plaintiffs 
labors  in  the  court  in  March,  1878,  until  October  of  the  same 
year  were  worth  at  that  rate. 

"  4.  The  defendant  Sneer  was  mayor  and  the  other  di3- 
fendants  members  of  the  city  council,  and  they,  well  know- 
ing the  premises,  and  that  by  law  the  plaintiffs  emoluments 
could  not  be*  diminished  during  his  term,  the  city  council, 
the  defendants  concurring,  about  the  28th  of  March,  1878, 
passed  an  ordinance  fixing  the  salary  of  defendant  as  police 
judge  at  one  thousand  dollars  a  year,  in  lieu  of  all  fees,  and 
requiring  him  to  collect  in  all  cases  the  same  fees  as  thereto- 
fore, but  to  pay  all  fees  into  the  city  treasury.  Which  or- 
dinance was  void.  That  the  plaintiff  refused  to  accept  this 
salary  and  claimed  the  fees. 

"  5.  That  thereupon  the  defendants,  conspiring  together  to 
punish  the  plaintiff  for  official  acts,  in  the  course  of  his  busi- 
ness, which  were^ distasteful  to  them  or  some  of  them,  and  in 
order  to  compel  and  force  him  to  accept  said  salary  in  full  of 
all  compensation,  and  to  pay  over  his  fees  into  the  city  treas- 
ury, did  maliciously  and  unlawfully  agree  together  that  said 
Sneer,  as  mayor  of  the  city,  should  direct  the  police  force  of 
the  city  to  report  no  arrests  made  for  violations  of  State  laws 
or  city  ordinances  to  the  police  court,  with  the  malicious  pur- 
pose and  intent  of  depriving  plaintiff  of  the  usual  fees  of  his 
office,  and  with  no  regard  to  the  proper  enforcement  of  the 
law.     And  that  the  other  defendants,  at  the  request  of  Sneer 
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and  in  malicious  concert  with  him,  prepared  certain  resolu- 
tions which  all  the  defendants  procured  to  be  adopted  by  the 
council,  unlawfully  directing  the  city  solicitor  to  bring 
prosecutions  under  State  laws  instead  of  city  ordinances;  re- 
questing the  mayor  to  order  the  police  force  to  make  returns 
of  arrests  in  all  cases  to  justices  of  the  peace  instead  of  the 
police  court.  *  *  *  All  which  was  without  authority  of 
law,  and  done  under  color  and  not  by  virtue  of  their  offices. 

"  6.  That  Sneer,  under  said  illegal  advice,  and  acting  for 
months  in  concert  with  the  other  defendants,  did  order  and 
procure  the  police  of  the  city  to  make  no  arrests  for  violations 
of  city  ordinances,  nor  make  returns  of  any  persons  arrested 
for  unlawful  conduct  to  the  police  court,  with  the  unlawful 
and  malicious  intent  to  cut  off  plaintiff's  emoluments  and  com- 
pel him  to  accept  said  one  thousand  dollars  and  pay  his  law- 
ful fees  into  the  city  treasury.  Although  plaintiff  in  fact 
says  that  there  were  a  great  many  violations  of  law  and  city 
ordinances,  which,  on  account  of  said  orders,  were  allowed  to 
go  unpunished,  and  large  numbers  of  persons  arrested  were, 
in  consequence  of  said  orders,  returned  to  and  prosecuted  be- 
fore justices  of  the  peace,  who,  but  for  said  orders,  would 
have  been  prosecuted  in  the  police  court,  by  which  plaintiff 
was  deprived  of  the  usual  and  appropriate  business  of  the  po- 
lice court  and  of  many  hundreds  of  dollars  of  emoluments 
which  would  otherwise  have  accrued  to  him." 

The  demurrer  is  lengthy,  and  states  seven  grounds  why 
the  plaintiff  should  not  recover.  No  complaint  is  made  it  is 
not  sufficiently  specific.  Instead,  therefore,  of  setting  it  out 
we  deem  it  sufficient  to  say  it  in  substance  presents  the  ques- 
tion that  the  facts  stated  are  not  sufficient  to  entitle  the 
plaintiff  to  the  relief  asked. 

The  right  to  recover  we  think  depends  upon  a  proposition 

or  two  which  may  be  briefly  stated.     Fi/rst.  Did  the  plaintiff 

1.  TOBT :         have  the  legal  right  to  the  fees  fixed  by  law  dur- 

erabiefor.       ing  the  whole  term  for  which  he  was  elected,  and 

if  he  did  could  the  defendants  by  ordinance  deprive  him  of 


653  SUPREME  COURT  OF  IOWA, 

McHenry  t.  Sneer. 

Buch  emoluments?  Whether  he  was  so  entitled  it  is  unneces- 
sary to  determine,  for  if  he  was,  his  right  thereto  still  exists, 
the  ordinance  being  simply  void.  It  was  not  in  the  power 
of  the  defendants  to  deprive  the  plaintiff  of  a  fixed  and  vested 
right.  If  he  was  not  so  entitled  to  said  fees  then  the  defend- 
ants did  nothing  unlawful  in  enacting  the  ordinance.  Second. 
Did  the  defendant  as  police  justice  have  exclusive  jurisdiction 
of  violations  of  the  criminal  laws  of  the  State  or  of  the  ordi- 
nances of  the  city?    It  is  not  claimed  he  had.     But  it  is  said 

2.  — : .  the  defendants  directed  offenders  when  arrested  to 

bo  taken  before  justices  of  the  peace  and  thereby  the  defend- 
ant was  deprived  of  the  fees  he  would  have  received  if  such 
offenders  had  been  taken  before  him.  This  action  on  the  part 
of  defendants  is  said  to  have  been  unlawful.  There  is  no 
statute  80  providing,  and  we  ^re  unable  to  see  why  the  de- 
fendants as  the  representatives  of  the  city  could  not  for  the 
city,  like  natural  persons,  select  its  tribunal.  Unless  the  jur- 
isdiction of  the  poliue  justice  was  exclusive  he  has  not  been 
deprived  of  anything  to  which  he  was  legally  entitled.  Third. 
Has  the  plaintiff  a  right  of  action  against  the  defeudants  be- 
cause many  violations  of  law  were  allowed  to  go  unpunished, 

3.  — : .  and  because  the  defendants  acted  with  no  regard 

to  the  proper  enforcement  of  the  law?  Clearly  not,  we  think. 
For  the  matters  just  stated  the  defendants  are  amenable  only 
to  the  public,  and  the  defendant  has  no  such  interest  therein 
as  to  give  him  a  right  of  action.  In  this  subject  there  is  no 
difference  in  principle  between  this  case  and  Welch  v.  Board 
of  Supervisors^  23  Iowa,  199. 

As  the  defendants  did  nothing  unlawful,  it  is  immaterial 
whether  they  conspired  to  do  so  or  not.  Besides,  the  demur- 
rer only  admits  what  is  well  -pleaded,  and  there  are  no  facts 
alleged  upon  which  such  a  charge  can  be  properly  based.  The 
allegation  that  parties  conspired  together  and  maliciously  did 
an  act  cannot  alone  make  a  cause  of  action  where  nothing  un- 
lawful has  been  done.     Cooley  on  Torts,  189-279. 

Affibmed. 
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HuESKAMP '  Bros.  v.  Van  Leuven  et  al. 

1.  Garnishment:  practice:  setting  aside  default.  The  setting 
aside  of  a  default  against  a  garnishee  held  proper,  under  the  showing 
made. 


2. :  LIABILITY  OP  GARNiBHBB.    A  gamiflhee  cannot  be  held  liable 

because  of  an  indebtedness  on  a  written  lease,  pajrable  to  another  than 
the  defendant,  though  it  is  shown  that  the  leased  property  is  in  fact 
owned  by  the  defendant. 

Appeal  from  Polk  Circuit  Cov/rt. 

Thursday,  October  20. 

The  plaintiffs  obtained  a  judgment  against  the  defendant 
Mrs.  J.  A.  Van  Lcuven,  for  the  sum  of  $409.38.  Afterward 
they  caused  an  execution  to  be  issued^  and  garnished  the  de- 
fendant W.  M.  Jones.  He  made  default  and  judgment  was 
taken  against  him  for  $345.64.  Afterward  Jones  appeared 
and  filed  an  answer  setting  np  certain  matters  in  excuse  of 
his  default  and  denying  all  indebtedness.  There  was  a  trial 
by  the  court.  The  default  was  set  aside  and  Jones  was  dis- 
charged as  ga^ni8h^e.     The  plaintiffs  appeal. 

Bryan  &  Bryan^  for  appellants. 
Jone9  c&  Blai/r^  for  appellee. 

Adams,  Oh.  J. — I.  The  plaintiffs  claim  that  the  court 
erred  in  setting  aside  the  default. 

The  answer  of  Jones  shows  that  he  appeared  in  court  in 
response  to  his  summons  as  garnishee  and  was  ready  to  an- 
i  GARNISH-  ^^®^>  ^i^*  ^7  ^^  arrangement  with  the  attorneys 
tf^er^setrii^"  ^^^  ^^®  plaintiffs  the  taking  of  his  answer  was 
aside  default,  deferred;  that  he  accordingly  went  away,  and  in 
his  absence  he  was  defaulted.  If  the  facts  set  out  in  tlie  an- 
swer were  sufficiently  established  it  appears  to  us  that  there 
was  no  abuse  of  discretion  in  setting  aside  the  default.     But 
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the  plaintiffs  insist  that  the  facts  set  ont  in  the  answer  were 
not  established. 

The  answer  appears  to  have  been  supported  by  an  affidavit. 
At  all  events  we  find  in  the  abstract,  which  was  made  by  the 
plaintiffs,  at  the  bottom  of  the  copy  of  the  answer  the  word 
"  verified."  This  word  we  take  to  be  the  word  of  the  ab- 
stractor, and  wasi  used  by  way  of  admission  that  the  answer 
was  sworn  to,  and  so  used  to  save  the  labor  of  setting  out  a 
copy  of  the  jurat.  Now  while  the  plaintiffs  filed  a  replica- 
tion, which  also  appears  to  have  been  sworn  to,  they  did  not 
deny  the  facts  relied  upon  to  excuse  the  default  They 
merely  denied  the  sufficiency  of  the  excuse.  It  appears  to 
us,  therefore,  that  the  facts  were  suffi3iently  established. 

II.  The  answer  denied  all  indebtedness  to  the  judgment 
debtor,  and  Jones  in  his  testimony  upon  the  stand  denied  all 

2. :i!a-    indebtedness   to   her.       By  way  of  controvert- 

mshee.  ing  the  auswer  and  the   testimony  the  plaintiff 

introduced  in  evidence  a  lease  wherein  Jones  bound  him- 
self to  pay  certain  rent  to  the  judgment  debtor's  hus- 
band, one  B.  F.  Van  Leuven.  They  then  introduced  B. 
F.  Van  Leuven  as  a  witness,  who  testified  that  the  premises 
leased  by  him  to  Jones  were  in  fact  the  property  of  his  wife. 
Upon  this  evidence  the  plaintiffs  claim  that  the  rent  of  the 
premises  was  due  to  her  notwithstanding  she  was  in  no  way 
a  party  to  the  lease. 

The  evidence  shows  that  Jones  entered  under  the  lease 
and  had  the  use  of  the  premises.  In  an  action  brought  for 
the  rent  by  his  lessor  he  could  not  have  escaped  liability  to 
him  by  disputing  his  lessor's  title.  Nor  do  we  think  that  he 
was  liable  to  Mrs.  J.  A.  Van  Leuven  also.  She  suffered  him 
to  hold  possession  under  the  lease  during  the  period  of  the 
tenancy,  and,  as  the  evidence  shows,  with  knowledge  of  the 
fact  of  the  lease.  The  plaintiffs,  indeed,  do  not  claim  that 
Jones  was  liable  for  rent  except  under  the  lease;  but  under 
that  he  was  liable  to  nobody  but  his  lessor.  If  the  premises 
really  belonged  to  Mrs.  Van  Leuven,  possibly  her  creditors 
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by  an  action  in  equity,  to  which  both  B.  F.  Van  Leuven  and 
Jones  should  be  made  parties,  might  reach  this  rent.  But 
in  an  action  at  law  it  is  not  for  her  nor  her  creditors  to  recover 
it  and  leave  Jones  still  liable  to  his  lessor. 

We  ought  perhaps  to  say  in  this  connection  that  the 
plaintiffs  introduced  in  evidence  a  writing  signed  by  both  B. 
F.  and  J.  A.  Van  Leuven,  in  which  they  agree  that  Jones 
shall  pay  the  rent  due  and  to  become  due  under  the  lease  to 
the  plaintiff.  It  may  be  thought  that  this  constitutes  a 
virtual  assignment  of  the  rent  to  the  plaintiff  by  the  lessor. 

If  the  plaintiffs  have  become  the  assignees  of  Jones'  lessor 
they  are  doubtless  entitled  to  recover  as  such  all  the  rent 
which  would  otherwise  be  due  from  Jones  to  his. lessor.  But 
they  cannot  recover  in  this  action.  The  only  question  pre- 
sented in  this  action  is  as  to  whether  Jones  can  be  charged 
as  debtor  of  Mrs.  Van  Leuven,  who  is  the  judgment  debtor 
in  the  action. 

The  court  below  held  that  he  could  not,  and  we  think  that 
the  judgment  must  be 

Affibmed. 


Manuel  v.  The  C,  R.  I.  &  P.  R.  Co. 

1.  Practice:    plbadinq:  negligence.    Where  a  petition  claimed  to  re-       '  &tt  ^'^ 
cover  of  a  railroad  company  for  a  personal  injury  caused  by  the  negli-        ^^  — 
gent  acts  of  co-employes,  which  acts  were  set  out,  it  was  held  errone- 
ous to  refuse  to  instruct  the  jury  that  negligence  must  be  proved  in  the 
manner  alleged  to  authorize  a  recovery. 

Appeal  from,  Appanoose  Circuit  Court. 

Thursday,  October  20. 

The  plaintiff  was  an  employe  of  the  defendant,  working 
on  a  construction  train,  and  alleged  in  his  petition  that  while  so 
engaged  his  co-employes  carelessly  and  negligently  <<let  fall 
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on  the  left  foot  of  plaintiff  a  heavy  iron  rail,"  whereby  he  was 
greatly  injured.  In  an  amendment  to  the  petition  itis  stated: 
^•that  the  two  co-employes  who  let  said  iron  rail  fall  care- 
lessly and  negligently  on  the  foot  of  plaintiff  were  Swedes  or 
some  foreign  nationality." 

There  was  a  denial  of  the  allegations  aforesaid,  and  trial  by 
jury.  Verdict  and  judgment  for  plaintiff,  and  defendant  ap- 
peals. 

Vermillion  cfe  VennUlion^tor  appellant- 
No  appearance  for  appellee. 

Seevers,  J.  The  evidence  tended  to  show  the  plaintiff  and 
other  employes  of  the  defendant,  at  the  time  the  accident 
1.  rRACTicK:  occurred,  were  engaged  in  loading  certain  cars 
SegiUeuce.  With  old  iron  rails  and  bridge  timbers.  It  be- 
came necessary  to  move  some  of  the  timbers  after  they  had 
been  loaded  on  a  car;  the  plaintiff  testified  while  so  en- 
gaged two  of  his  co-employes  raised  with  crowbars  an  iron 
rail  which  they  carelessly  let  fall  on  his  foot.  The  evidence 
on  the  part  of  the  defendant  tended  to  show  the  rail  was  not 
raised  with  crowbars  and  did  not  fall  on  defendant's  foot  be- 
cause of  the  negligence  of  the  defendant's  employes. 

The  court  stated  the  issues  correctly  to  the  jury  and  in  sub- 
stance instructed  them  the  plaintiff  could  recover  if  the  injury 
was  caused  by  the  negligence  of  the  defendant's  employes, 
and  the  plaintiff  had  not  been  guilty  of  contributory  negli- 
gence, but  did  not  instruct  the  jury  that  before  the  plaint- 
iff could  recover  he  must  have  established  to  their  satisfaction 
the  injury  had  been  caused  in  the  manner  alleged  in  the  peti- 
tion. The  defendant  asked  the  court  to  instruct  the  jury  as 
follows: 

"  Plaintiff  does  not  claim  in  his  petition  that  the  timber  or 
railroad  iron  was  loaded  on  the  defendant's  car  in  a  careless 
or  negligent  manner  and  that  he  was  injured  thereby,  but  he 
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does  claim  that  two  of  defendant's  employes  let  a  bar  of  said 
railroad  iron  fall  on  his  foot  in  a  careless  and  negligent  man- 
ner, and  that  he  was  thereby  injured.  This  is  the  only  neg- 
ligence claimed  by  plaintiff,  and  if  you  find  from  the  evidence 
that  the  plaintiff  has  failed  to  establish,  by  the  weight  or  pre- 
ponderence  of  the  evidence  in  the  caae,  that  He  was  injured 
by  said  iron  rail  being  dropped  on  his  foot,  as  alleged  in  his 
petition,  he  cannot  recover  in  this  case,  and  your  verdict 
should  be  for  the  defendant." 

This  instruction  was  refused.  We  think  it  should  have 
been  given.  The  issue  is  correctly  stated,  and  only  required 
the  jury  should  be  satisfied  the  injury  was  caused  in  the 
manner  it  was  stated  to  have  occurred  in  the  pleadings.  That ' 
such  is  the  clearly  established  rule  there  is  no  doubt.  Under 
the  instructions  given  the  jury  might  well  conclude  it  was 
sufiicient  if  the  injury  occurred  in  any  manner  because  of  the 
negligence  of  the  employes  of  the  defendant.  Tlie  instruc- 
tions given  were  general.  The  one  asked  directed  the  atten- 
tion of  the  jury  to  the  specific  matters  upon  which  the  plaint- 
iff's right  to  recover  was  based  in  the  pleading.  It  therefore 
should  have  been  given.  RameB  v.  The  Hlmoia  Central  H. 
Co.j  41  Iowa,  227;  see  also  Muldowney  v.  The  Hlmoia  Cen- 
tral  B.  Co.y  32  Iowa,  176,  and  Owen  v.  Owen^  22  Id.,  270. 

Revebsed. 
Vol.  LVI— 42. 
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COHET  T.  KOOK. 

1.  Contracts  fob  bale  ow  lakd:  waitbr  of  forfextubb.    A  con* 

tract  construed  and  held  not  to  constitute  a  waiyer  of  the  right  to  declare 
a  forfeiture  qf  a  prior  contract  for  the  sale  of  land,  except  as  to  previous 
defaults. 

2.  : ^ :  REscissiOK.    The  fact  tJuit  by  a  contract  for  the  sale  ofland 

the  vendee  agrees  to  assume  payment  of  a  mortgage  thereon  will  not 
prevent  the  vendor  from  rescinding  the  contract  for  proper  cause,  where 
it  does  not  appear  that  the  mortgagee  has  accepted  the  substitution 
made  by  the  contract. 

8. :  : .    Facts  considered  under  which  it  was  held  that  a 

vendee  did  not  become  entitled  to  a  deed  under  his  contract. 


Appeal  from  Tama  IH^trict  Court* 

Thursday,  October  20. 

The  plaintiff,  in  1877,  made  a  written  contract  with  the 
•defendant  whereby  he  sold  to  him  an  improved  farm.  The 
•defendant  entered  into  possession  of  the  farm  and  enjoyed  the 
nse  of  it  during  the  years  1878  and  1879,  and  in  the  mean- 
time he  paid  a  portion  of  the  purchase  money.  He  did  not, 
however,  meet  all  the  payments  as  they  became  due.  The 
first  installment,  falling  due  January  1, 1878,  was  not  paid 
until  October,  1878.  The  second  installment,  falling  due 
January  1,  1879,  became  delinquent  and  has  never  been 
wholly  paid.  The  contract  provided  that  the  payments  were 
to  be  made  promptly,  and  that  time  was  to  be  of  the  essence 
of  the  contract.  In  February,  1880,  this  action  was  brought 
to  rescind  the  contract.  The  plaintiff  set  up  in  his  petition 
the  failure  of  the  defendant  to  make  the  payments  as  they 
became  due.  He  admits  certain  payments,  but  avers  that' the 
use  of  the  premises  has  been  worth  more  to  the  defendant 
than  the  amount  of  such  payments.  By  way  of  amendment 
to  ills  petition  he  avers  that  the  defendant  is  committing 
waste  by  destroying  the  fences  and  timber  and  an  artificial 
grove,  and  asks  for  an  injunction. 
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The  defendant  filed  an  answer  to  the  original  petition  and 
a  motion  to  strike  out  the  amendment.  The  motion  was 
overruled.  The  defendant  in  his  answer  sets  up  certain  pay- 
ments in  excess  of  those  admitted  by  plaintiflf,  but  does  not 
show  that  he  was  not  in  default.  He  avers,  however,  that  by 
reason  of  a  contract  subsequently  entered  into '  the  plaintiff 
waived  his  right  to  insist  upon  a  forfeiture.  Other  defenses 
are  set  up  which  will  be  noticed  in  the  opinion.  There  was 
a  decree  for  the  plaintiJBf  as  prayed  both  in  the  original  peti- 
tion and  amendment,  and  the  defendant  appeals. 

Stivers  d&  Bradshawy  for  appellant. 

Struhle  dk  Kinne^  for  appellee. 

Adams,  Ch.  J. — I.  The  defendant  complains  of  theactiou 
of  the  court  in  overruling  his  motion  to  strikeout  the  amend- 
ment. The  alleged  ground  of  the  motion  was  ^^that  the 
amendment  and  additional  petition  were  filed  after  the  answer 
of  the  defendant  herein  was  filed,  and  after  the  last  adjourn- 
ment of  the  court,  without  any  leave  or  permission  of  the 
court  or  defendant  or  his  attorneys,  and  without  any  notice." 

Whether,  wliere  an  amendment  is  filed  without  leave  of 
court,  a  motion  to  strike  the  same  from  the  files  must  neces- 
sarily be  sustained  we  need  not  determine.  It  is  not  made  to 
appear  in  this  case  that  the  amendment  was  without  leave. 
Besides,  if  the  defendant  had  forfeited  all  right  to  the  prem- 
ises, as  the  court  held,  and  was  committing  waste  as  the 
amendment  averred,  and  as  was  not  denied,  the  defendant 
cannot  properly  complain  of  the  injunction  sought  by  the 
amendment. 

11.  The  subsequent  agreement  relied  upon,  by  the  defend- 
ant as  constituting  a  waiver  on  the  part  of  the  plaintiflf  of  his 
,  «^«™»4^    rio^ht  to  insist  upon  a  forfeiture  was  made  be- 

1.  COJ^TRACT :         o  r 

[aiKitwaiver  ^"^^^  the  plaintiflf  and  one  Eeichoflf.  By  it 
oiiorfeitupe.  jjgi^jhQff  released  a  chattel  mortgage  upon  cer- 
tain property  belonging  to  the  defendant,  and  turned  out  the 
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property  to  plaintiff  to  bo  applied  upon  the  defendant's  in- 
debtness  to  the  plaintiff.  In  consideration  thereof  an  exten- 
sion was  granted  upon  tha  payment  next  to  mature,  to-wit, 
January  1,  1879.  Plaintiff  also  agreed  to  waive  "his  rights 
under  said  contract  of  sale  of  land." 

The  defendant  insists  that  the  rights  waived  were  the  right 
to  declare  a  forfeiture  not  only  for  past  defaults  but  for  any 
other  default  which  might  thereafter  occur. 

The  words  used,  if  taken  by  themselves  and  in  their  broad- 
est signification,  might  include  the  right  to  be  paid  the  pur- 
chase money.  But  they  evidently  do  not  mean  that,  because 
it  is  provided  in  the  contract  for  an  extension  of  a  payment, 
and  there  could  not  be  an  extension  of  a  payment  which  was 
not  to  be  made  at  all.  The  defendant,  indeed,  does  not  insist 
that  the  words  are  to  be  taken  in  their  broadest  significa- 
tion. As  no  right  to  payment,  then,  was  waived,  and  no  ex- 
tension was  given  except  as  to  one  payment,  we  can  discovei 
nothing  upon  looking  into  the  contract  which  could  properly 
be  deemed  as  waived  except  the  right  to  declare  a  forfeiture, 
and  it  is  not  claimed  by  defendant  that  any  other  right  was 
waived.  The  controversy  is  as*  to  whether  the  plaintifl 
waived  the  right  to  declare  a  forfeiture  for  future  defaults. 
In  our  opinion  the  language  used  should  not  be  so  construed. 
The  defendant  was  still  bound  to  make  prompt  payments. 
We  can  hardly  suppose  that  the  parties  were  providing  for 
a  contingency  which  under  the  contract  they  were  not  to  an- 
ticipate. A  default  in  one  payment  had  then  been  made. 
What  was  waived,  we  think,  was  the  right  to  declare  a  forfeit- 
ure for  that  default.  We  cannot  think  that  the  plaintiff  in- 
tended more  than  that.  According  to  our  view,  by  the  words 
^'his  rights  under  said  contract "  were  intended  his  matured 
yights^  Thus  limited  the  language  is  natural.  Extended 
beyond  that  it  is  not  natural  imless  it  means  all  his  rights, 
which  as  we  have  seen  cannot  be  admitted,  and  is  not  claimed. 

In  this  connection  we  ought  to  observe  that  the  defendant 
introduced  parol  evidence,  under  objection,  as  to  what  the  un- 
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derstanding  was  at  the  time  the  contract  was  made.     But  in 
our  opinion  the  contract  must  speak  for  itsell'. 

III.  As  a  further  defense  the  defendant  says  that  he  as- 
sumed the  payment  of  certain  mortgages  upon  the  property; 
2^ J that  having  by  reason  of  such  assumption  become 

resciBsioiL  liable  to  the  mortgagee,  it  would  be  inequitable  to 
deprive  him  of  the  land  and  leave  him  thus  liable,  and  that 
before  the  plaintiff  could  become  entitled  to  rescind  he  should 
pay  off  the  mortgages  or  secure  the  defendant's  release  in  some 
way. 

As  to  the  alleged  assumption  we  have  to  say  that  the  con 
tract  is  very  obscure.  We  are  not  quite  prepared  to  say  that 
the  defendant  assumed  the  mortgages.  But,  conceding  that 
he  did,  we  think  that  the  plaintiff  was  not  precluded  from  re- 
scinding. It  does  not  appear  that  the  mortgagee  had  done  or 
said  anything  to  indicate  his  acceptance  of  the  defendant's 
contract  to  pay  the  mortgages,  if  there  was  such  contract 
Under  the  ruling,  then,  in  Gilbert  v.  Sanderson^  ante,  349, 
the  defendant  had  incurred  no  such  liability  to  the  mortgagee 
as  to  prevent  the  plaintiff  and  defendant  from  making  a  com- 
plete cancellation  of  the  contract,  and  we  think  it  follows 
that  the  defendant  had  incurred  no  such  liability  to  the  mort- 
gagee as  to  prevent  the  plaintiff  from  rescinding. 

IV.  One  defense  remains  to  be  considered.  The  contract 
contains  a  provision  in  these  words:  "In  consideration  of 
3^ . .  the  prompt  payment  of  said  sums  said   Cohrt 

•  agrees  to  make  said  Kock  a  good  and  suflScient 

warranty  deed  for  said  tract  on  the  payment  to  be  made  Jan- 
uary 1,  1878."  No  deed  it  appears  was  made,  and  the  de- 
fendant  insists  that,  while  the  payment  falling  due  January 
1, 1878,  was  not  promptly  made,  yet,  being  made,  the  defend- 
ant became  entitled  to  a  deed  when  it  was  made;  and  that  af- 
ter that  the  plaintiff  was  no  more  entitled  to  declare  a  for- 
feiture than  he  would  have  been  if  he  had  complied  with  his 
contract  and  made  the  deed  which  he  bound  himself  to  make. 
If , the  defendant  at  any  time  became  entitled  to  a  deed. 
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there  is  some  donbt  whether  after  that  a  forfeiture  conld  be 
declared.  But  the  contract  provides  that  the  deed  was  to  be 
made  in  consideration  of  prompt  payment.  Now  the  pay- 
ment first  falling  due,  to-wit.,  that  falling  due  January  1, 
1878,  was  not  only  not  made  when  it  fell  due,  but  when  af- 
terward he  succeeded  in  making  it  he  Was  still  in  default,  as 
it  appears  to  us,  by  reason  of  the  non-payment  of  certain  in- 
terest which  had  fallen  due,  and  we  are  unable  to  discover 
that  there  was  any  time  when  the  defendant  was  not  in  de- 
fault. We  think  that  he  has  not  shown  that  he  ever  became 
entitled  to  a  deed. 

In  our  opinion  the  decree  of  ihe  District  Court  must  be 

Affirmed. 


Lea  &  Beaman  v.  Henry. 

1.  Praotiee:  contract:  conbtbuctiok  of  lsttbbs.     The  qaestion 

whether  or  not  certain  letters  constitute  a  contract  is  one  to  be  deter- 
mined by  the  court,  and  it  is  error  to  submit  such  question  to  a  jury. 

Appeal  from  Wapello  District  Cowrt. 
Thursday,  October  20. 

Action  to  recover  for  legal  services  rendered  in  behalf  of 
the  defendant's  son,  who  was  indicted  and  tried  for  the  crime 
of  burglary.  The  criminal  trial  resulted  in  a  conviction. 
Upon  appeal  to  this  court  the  judgment  was  reversed  and 
the  cause  remanded.  Afterwards  the  indictment  was  dis- 
missed. The  plaintiffs  by  their  petition  claim  that  before  the 
prosecution  was  finally  dismissed,  and  while  it  was  still  pend- 
ing, the  defendant  entered  into  a  contract  in  writing  by  which 
she  promised  to  pay  them  for  their  services  in  defense  of  her 
son.  Issue  having  been  taken  upon  the  averments  of  the 
petition  the  cause  was  tried  to  a  jury.  There  was  a  verdict 
and  judgment  for  the  defendant  and  plaintiffs  appeal. 
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Zea  cfe  Beaman^  p^'o  ae. 

S.  W.  Summers^  for  appellee. 

RoTHsocK,  J. — The  alleged  contract  in  writing  was  con- 
tained in  two  letters  written  by  the  defendant  to  the  plaintiffs, 
I  »«*^mT^,.  fti^d  in  certain  other  letters  written  by  the 
SSiSS^on  plaintiffs  to  the  defendant.  The  conrt  in- 
onetters,  gtructed  the  jury  that  the  first  letter  written 
by  the  defendant  and  the  answer  thereto  created  no  con- 
tract binding  the  defendatit  to  pay  the  plaintiflfe  for  their 
services.  As  to  the  letters  subsequently  written,  the  court 
left  it  to  the  jury  to  say  whether  or  not  the  defendant  by  the 
language  used'in  the  letters  under  the  facts  and  circumstances 
nieant  to  bind  herself  personally  to  pay  the  plaintiff^  for 
their  services.  It  was  the  province  of  the  court  as  matter  of 
law  to  determine  and  construe  their  meaning  and  legal  effect. 
Parsons  on  Contracts,  Vcfl.  2,  492.  We  do  not  regard  it  as 
our  duty  to  set  out  these  letters  here  at  length.  A  careful 
examination  oi  them  satifies  us  that  they  do  not  contain  a 
distinct  personal  promise  to  pay  the  plaintiffs  for  their  servi- 
ces. The  court,  we  think,  properly  construed  the  first  letter, 
and  should  have  put  the  same  construction  on  all  of  the  cor- 
respondence between  the  parties  considered  together.  But  as 
tlie  jury  found  for  the  defendant,  the  error  in  submitting  the 
question  to  the  jury  as  to  whether  part  of  the  letters  consti- 
tuted a  contract  was  without  prejudice  to  the  plaintiffs,  be- 
cause the  jury  merely  found  what  the  court  should  have  de- 
termined, that  is  to  say,  that  by  a  proper  construction  of  the 
writings  no  personal  contract  was  entered  into  by  the  defend- 

ant 

Affibmed. 


66    Mi) 
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Bon  v.  The  Railway  Passengee  Assubance  Co. 

1.  Insurance:  accident  policy:  bbcovert  on.  Under  the  proTisions 
of  a  policy  insurmgr  the  holder  aigainst  accidents  while  traveling  on  the 
conveyances  of  any  common  carrier,  provided  he  complied  with  the  rales 
and  regulations  of  such  carrier  and  exercised  due  diligence  for  self  pro- 
tection, it  was  held  that  a  passenger  on  a  raQway  car,  who  was  iigured 
by  being  thrown  from  the  steps  of  the  car,  where  he  stood  while  the 
train  was  approaching  a  station,  in  violation  of  a  known  rule  of  the  com- 
pany, was  not  entitled  to  recover. 

Ajpjpeal  from  Wapello  Circuit  Cov/rt. 

Thubsday,  Ootobee  20. 

This  action  is  ba^ed  upon  an  accident  insurance  ticket 
There  was  a  verdict  ahd  judgment  for  the  plaintiff.  The  de- 
fendant appeals. 

StUea  <&  Zathrojpj  for  appellant. 

Wm.  McNett  and  H.  B.  HenderahoUy  for  appellee. 

RoTHBocK,  J. — ^The  plaintiff  purchased  an  accident  insur- 
ance ticket  of  an  agent  of  the  defendant  to  go  from  Creston 
1.  iKsuR-        ^  Afton,  Iowa,  a  distance  of  ten  miles.    Before 
d?n^t"  oucf  r    tl^e  station  at  Afton  was  reached,  and  while  the 
recovery  on.    ^^.^  ^^^  ^^^  .^  motion,  the  plaintiff  left  his  seat 

in  the  car  in  which  he  was  riding,  went  upon  the  platform 
and  took  a  position  on  the  step,  from  which  he  was  precipi- 
tated to  the  ground  before  reaching  the  passenger  platform, 
and  one  of  his  feet  was  so  injured,  by  being  crushed  by  a 
wheel  of  one  of  the  cars  composing  the  train,  as  to  require 
amputation.  The  action  was  brought,  to  recover  for  loss  of 
time  at  $15  per  week  for  twenty-six  weeks,  according  to  the 
terms  of  the  insurance  ticket.  The  accident  policy  or  ticket 
contained  the  foUowiug  clause:  "  Provided  always  that  this 
insurance  shall  only  extend  to  bodily  injuries,  fatal  or  non- 
fatal, as  aforesaid,  when  accidentally  received  by  the  iusm*ed 
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while  actually  riding  on  a  public  conveyance  provided  by 
common  carriers  for  the  transportation  of  passengers  in  the 
United  States  or  Dominion  of  Canada,  and  in  compliance 
with  all  rules  and  regulations  of  such  carriers  and  not  neg- 
lecting to  use  due  diligence  for  self  protection."  *  *  * 
It  must  be  conceded  that  it  was  incumbent  on  the  plaintiff, 
in  order  to  recover,  to  prove  not  only  that  he  was  accidentally 
injured  while  on  his  journey,  but  that  he  was  at  the  time  of 
the  accident  complying  with  the  rules  and  regulations  of  the 
railroad  company,  and  not  neglecting  to  use  due  diligence  for 
self  protection.  The  Circuit  Court  instructed  the  jury  to 
this  effect,  and  no  question  is  made  as  to  the  correctness  of 
these  instructions. 

When  the  plaintiff  rested  his  case  the  defendant  moved 
the  court  to  instruct  the  jury  to  return  a  verdict  for  the  de- 
fendant upon  the  plaintiff's  evidence.  The  motion  was  over- 
ruled and  this  ruling  is  assigned  as  error.  To  determine 
whether  this  motion  should  have  been  sustained,  it  will  be 
necessary  to  give  the  substance  of  the  evidence  as  introduced 
by  the  plaintiff  up  to  the  time  the  motion  was  made,  and  finally 
ruled  upon.  It  appears  from  the  evidence  that  as  the  train 
approached  the  station  the  whistle  sounded  and  a  brakeman 
called  the  name  of  the  station.  The  train  began  to  slow 
down  and  the  plaintiff,  seeing  other  passengers  get  up  and 
walk  out,  arose  from  his  seat,  about  five  seats  back  in  the  car, 
and  followed  them  out  of  the  door  upon  the  platform  to  get 
off.  The  steps  of  that  car  being  occupied  by  a  passenger, 
plaintiff  stepped  across  upon  the  platform  of  the  forward  car, 
and  stood  upon  the  steps  with  his  hands  holding  the  railing 
preparatory  to  stepping  off,  and  was  followed  upon  that  plat- 
form by  another  passenger.  •  At  this  time  the  train  had 
slowed  down,  as  plaintiff  says,  to  about  two  and  a-half  miles 
per  hour,  and  as  other  of  his  witnesses  say  to  from  two  to 
five  miles  per  hour,  when  without  warning  the  train  gave  a 
sudden  start  forward,  whereupon  the  man  in  the  rear  of  the 
plaintiff  lost  his  balance,  and  falling  against  the  plaintiff  pre- 
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cipitated  lum  from  the  steps,  and  in  his  fall  his  foot  got  under 
the  wiieel  and  was  crushed.  He  fell  at  a  point  about  twenty 
feet  before  reaching  the  passenger  platform. 

The  foregoing  is  the  statement  of  the  evidence  for  the 
plaintiflF  as  made  by  his  counsel  in  argument,  and  in  nearly 
the  same  language.  That  it  is  as  favorable  for  the  plaintiff 
as  is  justified  by  the  record  must  be  conceded.  To  this 
should  be  added  the  fui-ther  fact  that  on  the  doors  of  the 
passenger  coaches  the  following  rule  was  inscribed  upon  a 
metallic  plate:  <^  Passengers  are  not  allowed  to  stand  on  the 
platform."  And  the  plaintiff  himself  fts  a  witness  on  tbe 
stand  testified  that  he  was  aware  of  this  rule  of  the  railroad 
company. 

Oonceding  tlie  foregoing  statement  of  facts  to  be  true  was 
there  such  a  failure  of  proof  from  the  plaintiff's  own  show- 
ing  as  to  require  the  court  to  direct  the  jury  to  return  a  ver- 
dict for  the  defendant?  It  will  be  observed  that  the  rules  of 
the  company  forbid  passengers  from  standing  on  the  plat- 
form. In  its  literal  sense  this  would  require  them  not  to  stand 
there  whether  the  train  was  at  rest  or  in  nootion,  and  it  seems 
to  us  to  be  a  reasonable  requirement  at  all  times.  The  plat- 
form of  a  ear  is  a  narrow  passage  for  ingress  and  egress,  and 
if  crowded  even  while  standing  at  a  station  it  is  an  amioy- 
anoe  and  inconvenience  to  those  desiring  to  enter  or  leave  the 
car.  But  in  this  case  the  train  was  in  motion  when  the 
plaintiff  went  upon  the  platform.  It  is  true  the  rule  must 
receive  a  reasonable  construction,  and  even  while  the  train  is 
in  motion  persons  may  rightfully  pass  from  one  car  to  an- 
other for  proper  purposes,  such  as  going  to  and  from  a  dining, 
smoking,  or  sleeping  car,  and  the  like.  They  are  invited  to 
do  so  by  the  agents  and  servants  of  the  company,  and  by  the 
manner  in  which  trains  are  made  up.  But  in  so  doing 
there  would  be  no  violation  of  the  rule.  The  passenger  in 
such  cases  does  not  stand  upon  the  platform.  The  plaintiff's 
case  is  wholly  different.  He  went  upon  the  platform  while 
the  train  was  in  motion,  and  some  time  before  it  arrived  at 
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the  regular  stopping  place.  He  stood  with  his  feet  upon  the 
steps,  which  must  be  regarded  as  part  of  tlie  platform,  and 
holding  the  railing  by  his  hands  he  awaited  either  the  slow- 
ing up  of  the  train  or  its  arrival  at  the  passenger  platform, 
that  he  might  alight.  While  in  this  position  he  received  his 
injury.  We  think  by  his  own  statement  that  the  acteident 
happened  while  he  was  in  plain  violation  of  the  rule  under 
consideration,  and  because  of  such  violation.  It  is  urged 
that  it  is  usual  for  travelers  to  go  upon  the  platform  of  cars 
and  get  off  before  the  train  comes  to  a  dead  stop.  Let  this 
be  admitted.  Passengers  also  take  fearful  risks  in  boarding 
trains  in  motion,  but  we  have  yet  to  find  any  adjudged  case 
where  a  passenger  was  allowed  to  recover  damages  by  reason 
of  personal  injuries  received  in  voluntarily,  and  without  cause, 
alighting  from  or  boarding  an  ordinary  railroad  train  pro- 
pelled by  steam,  and  while  in  motion,  unless  it  may 
be  by  the  direction  of  the  conductor  or  some  one  in  author- 
ity. In  such  case  the  passenger  must  be  held  to  take  the 
risk  upon  himself,  and  make  the  peril  his  own.  Under 
our  statute  he  is  guilty  of  a  misdemeanor.  Chapter  148, 
Laws  16fch  General  Assembly.  In  Hioksy  v.  R.  H.  Co.^ 
14  Allen,  429,  it  is  said:  "  If  the  injury  happen  while  the 
party  is  occupying  a  place  provided  for  the  accommodation 
of  passengers,  nothing  further  is  ordinarily  necessary  to  show 
due  care.  But  when  the  plaintiff's  own  evidence  shows  that 
he  had  left  the  place  assigned  for  passengers,  and  was  occu- 
pying an  exposed  position,  he  must  necessarily  fail  unless  he 
can  also  make  it  appear  upon  some  ground  of  necessity  or 
propriety  that  his  being  in  that  position  was  consistent  with 
the  exercise  of  propel*  care  and  caution  on  his  part."  Again 
it  is  said  "  Ordinarily  no  accident  occurs  to  those  who  rush 
out  of  the  train  or  into  the  cars  at  stations  before  the  train 
fairly  eomes  to  a  stop  or  after  it  is  in  motion  again,  but  it 
cannot  now  be  questioned  that  those  who  do  so  take  upon 
themselves  all  the  risks  which  attend  such  a  practice." 
Citing  Garrett  v.  B.  H.  Co.j  16  Gray,  and  Ztuxis  v»  H.  B. 
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Co,,  6  Gray,  64;  and  Sweeney  v.  H.  B.  Co.,  10  Allen,  368. 
See,  also,  Redfield  on  Railways,  Vol.  2,  pp.  260-267  and 
cases  cited. 

It  is  said,  however,  that  the  plaintiff  did  not  alight  from 
the  train  while  in  motion,  but  that  by  the  sadden  starting  up 
of  the  train  he  was  jostled  oflF  by  the  passenger  who  stood 
behind  him  apon  the  platform.  There  is  no  claim  that 
the  engineer  of  the  train  knew  that  the  plaintijQf  was  in  a 
perilous  position,  and  ailer  such  knowledge  was  guilty  of 
negligence  in  suddenly  increasing  the  speed  of  the  train. 
The  plaintiflF,  whether  he  intended  to  alight  from  the  train  or 
not,  by  standing  on  the  steps  of  the  platform  without  any 
excuse  or  reasonable  cause  therefor  did  an  act  which  he  knew 
was  in  plain  violation  of  a  rule  of  the  company,  and  thereby 
forfeited  any  right  of  recovery  on  the  contract  of  insurance 
as  expressed  in  the  very  terms  of  the  policy. 

It  is  true,  as  stated  by  counsel  for  plaintiff,  that  this  is  an 
unimportant  case,  the  amoimt  of  recovery  being  only  $135. 
But  we  cannot  adopt  a  rule  which  would  authorize  passen- 
gers by  railway  to  crowd  the  platforms  of  moving  cars  and 
endanger  each  other's  lives  by  hanging  by  the  railings  and 
upon  the  lower  steps  in  a  rush  to  alight  from  trains  approach- 
ing stations,  and  in  boarding  outgoing  trains,  at  the  risk  of 
life  and  limb.  As  is  said  in  DcrniourU  v,  N.  0.  <&  Carroltan 
Bailway,  9  Louisiana  Annual,  441,  if  a  passenger  "  is  fool- 
hardy enough  to  jump  off  without  waiting  for  the  train  to 
stop,  he  does  it  at  his  own  risk,  and  for  this,  hie  own  gross 
imprudence,  he  can  blame  no  one  but  himself."  So  in  this 
case  the  plaintiff  took  the  risk  of  standing  upon  the  steps  of 
the  platform,  and  he  should  not  be  allowed  compensation  from 
any  one  for  so  plain  a  violation  of  a  rule  of  the  company,  of 
.which  he  was  fully  aware. 

The  jury  should  have  been  directed  to  return  a  verdict  for 
the  defendant. 

Sevsbsed. 
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Van  Guildeb  v.  Justice  et  al.  f^  ^^l 

Idlp7  885j 

L  Dower :  when  inconsistent  with  devise.  Where  a  will  directed  j^^^  ^g® 
that  the  income  from  certain  described  real  estate,  left  in  trust  to  the 
widow  of  the  testator,  should  be  used  for  the  benefit  of  certain  minor 
children,  between  whom,  on  attaining  their  nugority,  the  land  was  tb  be 
divided,  it  was  held  that  the  widow,  while  claiming  under  the  provisions 
of  the  will,  was  not  entitled  to  a  distributive  share  in  such  land. 

Appeal  from  Guthrie  Circmt  CovH. 

Thuksday,  Ootobeb  20. 

The  plaintiff  and  defendants  Emily  and  EJlen  C.  Van 
Guilder  are  heirs  and  devisees  of  David  Van  Guilder.  The 
defendant  Sarah  A.  Justice  is  the  widow  of  said  David.  The 
plaintiff  in  this  action  seeks  to  have  partitioned  certain  real 
estate  devised  to  him  and  his  sisters.  Mrs.  Justice  claims 
she  is  entitled  to  a  distributive  share  thereof,  and  asks  the 
same  be  set  apart  to  her.  The  court  found  for  the  plaintiff 
and  entered  a  decree  accordingly.     Mrs.  Justice  appeals. 

TT.  T.  Dillon^  for  appellant. 

(7.  A.  S  J.  G.  Berry  and  McCaughan  <&  Dahneyj  for  ap- 
pellee. 

C.  S.  Fogg^  for  minor  defendants. 

Sebveeb,   J. — The  facts  are,  David  Van   Guilder  died  in 
1874  owning  one  hundred  and  twenty  acres  of  real  estate  and 
1.  DowBB :       some  personal  property,  which  he  disposed  of  by 
5?ujai  wiih"    will  as  follows:     "First,  I  give  and  bequeath  to 
devise.  ^^  beloved  wife  the  following  described  property, 

to  have  and  to  hold  free  from  all  claims."  Here  follows  a 
description  of  forty  acres  of  the  land  and  other  provisions 
which  need  not  be  stated.  "Second,  that  the  following  de- 
scribed lands     *         *         *     be  held  in  trust  and  controlled 
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by  my  wife  Sarah  A.  during  the  minority  of  the  following 
named  children,  Emily,  Austin,  and  Ellen  C,  the  proceeds 
arising  from  the  cultivation  of  said  land  to  be  appropriated 
for  the  equal  benefit  of  said  minor  children,  each  of  whom  I 
desire  to  have  an  equal  share  in  the  above  described  property 
when  or  as  they  arrive  at  their  majority.'^  It  is  in  this  last 
real  estate  Mrs.  Justice  claims  a  distributive  share  as  dower 
although  she  has  accepted  under  the  will  and  claims  the  beni- 
fit  of  all  the  provisions  therein  made  for  her.  The  question 
is  whether  she  can  take  under  the  will  and  also  have  a  share 
of  the  other  real  estate  set  apart  to  her  as  dower. 

In  support  of  the  claim  she  can  do  so  counsel  cite  Cornell 
V.  Ham^  2  Iowa,  552;  Sully  v.  Nebergall^  30  Id.,  339;  MeU 
teer  v.  Wiley,  34  Id.,  214,  and  Watrom  v.  Winn,  37  Id.,  73. 

When  the  two  first  cases  were  decided,  tlie  dower  interest 
of  a  widow  in  the  real  estate  of  her  husband  was  one  third 
for  life,  and  the  devise  in  each  case  was  that  the  widow 
should  have  a  life  estate  in  a  portion  of  the  real  estate,  and  it 
was  held  she  might  have  dower  in  tie  whole  because  the  will 
was  not  inconsistent  therewith. 

The  devise  in  Metteerv,  Wiley  was  for  life,  but  in  Wat- 
rou8  V.  Winn  it  was  in  fee.  In  both  cases  the  real  estate 
not  devised  to  the  widow  was  devised  to  certain  children  and 
it  was  held  the  widow  could  claim  under  the  will  and  also 
have  dower  in  the  residue  of  the  real  estate,  on  the  ground 
such  claim  was  not  inconsistent  with  the  will. 

In  Cain  v,  Cain,  23  Iowa,  31,  the  devise  was  to  the  widow 
for  life,  but  the  testator  directed  that  all  his  real  and  personal 
property  be  sold  and  after  the  payment  of  his  debts  the  re- 
mainder to  be  divided  among  certain  children.  It  was  held 
the  widow  could  not  have  one-third  in  fee  as  dower,  because 
it  would  be  inconsistent  with  the  provision  of  the  will  direct- 
ing a  sale.  It  is  intimated  the  rule  might  be  different  if  the 
widow  was  only  entitled  to  dower  as  at  common  law.  In 
such  case  there  might  be  a  sale,  subject  to  the  dower  right 

In  the  present  case  the  land  was  devised  to  the  widow  in 
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trust  during  the  minority  of  the  devisees,  and  "the  proceeds 
arising  from  the  cultivation  of  the  land  to  be  appropriated 
for  the  equal  benefit  of  said  children."  If  the  widow  was  en- 
titled  to  dower  at  all  she  could  have  it  admeasured  very  soon 
after  the  death  of  her  husband.  If  she  could  do  so  the  pro- 
ceeds of  the  whole  land  could  not  be  devoted  to  the  purpose* 
directed  by  the  testator.  Such  a  claim,  therefore,  would  be  in- 
consistent with  the  will.  This  case  we  think  in  principle  is 
identical  with  Cadnv.  Cain,^  before  cited,  and  is  fully  within 
the  reason  of  the  rule  there  adopted. 

Counsel  for  the  appellant  has  not  cited  Code,  §  2452,  nor 
is  it  claimed  the  said  section  should  be  considered  in  deter* 
mining  this  case,  because,  as  we  suppose,  the  appellant  prefers 
to  retain  the  property  devised  to  her  rather  than  one-third  of 
the  whole  of  the  real  estate. 

Affirmed. 


fl07  654 
dl07  6e5| 

Van  db  Haab  t.  Van  Domseler.  duo  aoel 

1.  Praotioe:   motion  for  new  trial:  continuance.    It  is  not  re- 

quired that  a  motion  for  anew  trial  shall  be  determined  daring  the  term 
at  which  it  is  filed,  and  when  not  so  determined  it  stands  continued  gen- 
erally, without  any  record  entry,  and  may  be  token  up  at  the  next  sue* 
ceeding  term. 

2.  Pleading:  amendment:  statute  of  limitations.    An  amendment 

to  a  petition  held  to  set  up  a  new  and  distinct  cause  of  action,  which  at 
the  time  the  amendment  was  filed  had  become  barred  by  the  statute  of 
limitations. 

Appeal  from  Marion  CircwU  Court. 

Thursday,  October  20. 

This  action  was  commenced  in  1876,  and  the  original  peti- 
tion filed  at  that  time  stated  the  plaintiff  was  an  unmarried 
woman,  and  that  "  on  or  about  the  fifteenth  day  of  February, 
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1876,  the  defendant  *  *  did  seduce  and  debauch 
her  and  have  sexual  intercourse  with  her,"  whereby  she  be- 
came pregnant  and  was  delivered  of  an  illegitimate  child. 
For  the  cause  of  action  just  stated  the  plaintiff  sought  to  re- 
cover damages.  The  defendant  denied  the  allegations  of  the 
petition,  and  afterward  there  was  filed  an  amendment  to  the 
petition,  to  which  a  demurrer  was  sustained.  There  was  a 
trial  by  jury,  verdict  and  judgment  for  the  plaintiffl  The 
defendant  filed  a  motion  in  arrest  and  for  a  new  trial,  which 
was  sustained.     Both  parties  appeal. 

John  F.  Looey  and  TT.  /.  Oesman^  for  plaintiff. 

StonOy  Ayres  cfe  Co.^  for  defendant. 

Seevers,  J. — The  verdict  was  returned  into  court  at  the 
November  term,  and  on  the  17th  day  of  November,  1879. 
Judgment  was  on  the  same  day  rendered  thereon,  and  on  that 
day  the  defendant  with  leave  of  the  court  filed  a  motion  in 
arrest  of  judgment  and  for  a  new  trial.  The  amended  ab- 
stract states  the  motion  was  <<  submitted  to  the  court  on 
November  20th,  1879,"  but  the  court  record  fails  to  show  it 
was  determined  at  that  time,  or  that  it  was  taken  under  ad- 
visement, or  any  disposition  whatever  made  of  it.  On  the 
succeeding  day  the  court  signed  and  there  was  filed  a  bill  of 
exceptions,  which,  among  other  things,  states  "  that  immedi- 
ately after  the  bringing  in  of  the  verdict  '  *  *  the 
defendant  filed  a  motion  for  a  new  trial  *  *  which 
is  made  a  part  of  the  bill  of  exceptions,  and  the  court  being 
fully  advised  in  the  premises  overrules  said  motion,  to  which 
ruling  the  defendant  at  the  time  duly  excepted  (it  being 
agreed  by  the  parties  in  open  court  at  the  time  that  if  judg- 
ment be  rendered  or  entered  upon  the  verdict  in  the  mean- 
time this  shall  not  be  considered  or  held  to  be  a  ruling  upon 
said  motion,  or  a  waiver  of  the  right  of  the  defendant  under 
said  motion);  and  this  bill  of  exceptions  is  hereby  made  a 
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part  of  the  record  of  this  cause,  and  that  this  defendant  nor 
his  rights  shall  be  in  any  manner  prejudiced  as  far  as  the 
motion  for  a  new  trial  is  concerned  by  signing  and  filing  of 
this  bill  at  this  time." 

At  the  succeeding  term  in  March,  1880,  the  following  was 
entered  of  record:  '<  Motion  for  new  trial  sustained  by  the 
court  and  verdict  and  judgment  set  aside,  to  which  ruling  the 
plaintiff  at  the  time  duly  excepted." 

I.  Counsel  for  appellant  insists  the  court  erred  in  deter- 
mining the  motion  at  a  term  subsequent  to  that  at  which  it 
1.  PRAcnos :  was  filed.  The  argument  being  that  such  motions 
new  trial:'       must  be  decided  at  the  term  when  jSled;    that 

continuance       ,  ,  , ,  .        .       ,  , 

ot  the  court  has  no  discretion  m  the  matter  and  can- 

not take  such  motions  under  advisement  to  be  decided  at  a 
subsequent  term  unless  the  parties  so  agree.  The  argument 
leads  to  this  result,  the  motion  must  be  determined  at  the 
term  when  filed,  whether  the  court  is  sufficiently  advised  or 
prepared  intelligently  to  do  so  or  not.  This  would  be  so 
although  the  motion  was  filed  only  five  minutes  before  the 
court  adjourned.  In  the  absence  of  a  statute  so  providing 
we  are  not  prepared  to  so  hold.  The  statute  simply  provides 
the  motion  must  be  filed  at  the  term  and  within  three  days 
after  verdict,  and  no  provision  is  made  when  it  shall  be  deter- 
mined. It,  therefore,  stands  like  any  other  case  or  matter 
which  is  submitted  to  the  court,  and  should  be  determined  as 
soon  as  the  court  is  *'  sufficiently  advised  in  the  premises." 
The  statute  provides:  "Upon  any  final  adjournment  of  the 
court  all  business  not  otherwise  disposed  of  will  stand  con- 
tinued generally."  Code,  §  172.  When  the  court  adjourned 
the  motion  was  business  pending,  and  as  there  was  no  agree 
ment  it  might  be  decided  in  vacation,  it  stood  continued  until 
the  next  term  by  operation  of  law.  No  entry  of  record,  stating 
it  bad  been  taken  under  advisement,  was  required  in  order  to 
give  the  court  power  and  jurisdiction  to  determine  the  mo- 
taon  at  the  succeeding  term. 

Vol.  LVI— 43. 
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II.  It  is  insisted  the  motion  was  overruled  and  finally  de- 
termined at  the  November  term,  1879,  and  therefore  the 
court  could  not  on  its  own  motion  sustain  it  at  the  subse- 
quent term.  If  overruled  at  the  time  stated  it  is  singular  no 
entry  was  made  of  record  to  that  effect.  It  is  true  the  bill 
of  exceptions  states  it  was  so  overruled,  but  it  also  states  it 
was  agreed  by  the  parties  if  judgment  was  rendered  on  the 
verdict  the  bill  of  exceptions  should  not  be  "considered  or 
held  to  be  a  ruling  upon  said  motion."  Judgment  was  ren- 
dered on  the  verdict,  and,  therefore,  the  statement  in  the  bill 
of  exceptions  the  motion  had  been  overruled  should  not  be  so 
regarded,  and  the  defendant  was  not  to  be  prejudiced  by  the 
bill  of  exceptions  so  far  as  the  motion  was  concerned.  It 
seems  to  us  that  while  it  might  be  said  it  is  not  free  firom 
doubt  what  the  meaning  of  the  bill  of  exceptions  is,  still  we 
think  the  construction  adopted  is  reasonable  and  correct. 
This  conclusion  is  aided,  we  think,  by  the  failure  of  the  rec- 
ord at  the  March  term  to  show  the  plaintiff  then  objected 
the  motion  had  been  determined  at  the  previous  term. 

III.  The  amendment  to  the  petition  was  filed  with  leave 
of  the  court  at  the  March  term,  1879,  and  is  as  follows: 

2.  PLRADiNo :  "  That  she  is  an  unmarried  woman,  and  that 
coiisinied.  on  or  about  the  fifteenth  day  of  February,  1875, 
the  said  defendant  suddenly  came  upon  plaintiff  while  she 
was  alone,  and  unprotected  in  the  house,  where  she  was  liv- 
ing, in  Mahaska  county,  Iowa;  tliat  previously  t^  said  date, 
the  said  defendant  had  been  engaged  to  be  lAarried  to  plaintiff, 
and  by  and  through  the  engagement  had  obtained  great  in- 
fluence and  exercised  great  control  over  her,  the  said  plaintiff, 
and  ever  since  the  termination  of  the  said  engagement  the 
presence  and  appearance  of  said  defendant  where  plaintiff 
was  would  frighten  and  unnerve  her,  cause  her  to  lose  control 
of  herself,  and  her  actions  to  a  greater  or  less  extent,  and 
make  her  incapable,  to  a  greater  or  less  extent,  of  considerate 
action;  that  on  or  about  the  date  above  named  defendant's 
appearance,  sudden  and  unannounced,  and  while  plaintiff  was 
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entirely  done  in  the  house  and  unprotected,  as  above  stated, 
and  deiendaat's  actions,  while  there,  so  frightened  and  un- 
nerved her  that  she  lost  control  of  her  will  and  actions,  and 
became  incapable  of  knowing  what  defendant  was  doing  or 
about  to  do,  or  of  offering  or  interposing  any  resistance  to 
his  acts. 

<<  That  while  in  said  helpless  condition,  the  said  defendant 
did  debauch  and  wrongfully  have  sexual  intercourse  with 
plaintiff,  whereby  she  became  pregnant  and  was  delivered  of 
a  child,  as  in  her  said  original  petition  alleged  and  stated." 

As  this  amendment  was  filed  with  leave  of  the  court,  it 
\yas  properly  on  file,  as  the  defendant  did  not  move  to  strike 
it  from  the  files  or  except  to  the  order  granting  leave.  Such 
being  the  case  the  defendant,  unless  he  was  willing  a  default 
should  he  entered  against  him  thereon,  was  bound  within  the 
time  required  by  law  to  controvert  the  sufficiency  of  the  pe- 
tition. This  he  could  do  by  motion,  demurrer,  or  answer. 
He  saw  proper  to  demur  on  the  ground  the  cause  of  action 
therein  stated  was  barred  by  the  statute  of  limitations. 

If  the  filing  of  the  amended  petition  should  be  regarded 
as  the  commencement  of  the  action,  as  to  the  cause  of  action 
therein  stated,  the  proposition  that  the  bar  of  the  statute  was 
then  complete  is  not  controverted. 

Upon  the  part  of  the  plaintiff  it  is  insisted  the  amendment 
sets  up  more  specifically  than  the  original  petition  the  man- 
ner or  means  by  which  the  sexual  intercourse  was  obtained, 
and  in  legal  effect  is  the  same  cause  of  action  as  that  stated 
in  the  original  petition  and  it  relates  back  to  the  commence- 
ment  of  the  action.  This  is  probably  true  if  the  amended 
petition  only  contains  a  more  full  statement  of  the  grounds 
upon  which  the  original  action  is  based;  but  is  this  so?  The 
original  petition  states  the  defendant  seduced,  and  by  reason 
of  the  seduction  had  sexual  intercourse  with,  plaintiff,  whereby 
she  was  damaged.  Seduction  necessarily  implies  consent,  or 
what  is  held  to  amount  thereto,  on  the  part  of  the  female. 

The  amended  petition  states  the  intercourse  was  obtained 
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by  force  and  she  never  consented  thereto.  This  amounts  to 
a  rape.  There  was  but  a  single  transaction,  and  it  must  have 
been  either  seduction  or  rape.  It  could  not  be  both.  If  it 
was  seduction  a  cause  of  action  was  sufficiently  stated  in  the 
original  petition.  If  the  plaintiff  was  in  doubt  whether  she 
was  seduced  or  raped  both  could  have  been  charged  in  sepa- 
rate counts  of  the  petition.  If  both  had  been  stated  in  the 
same  count  in  the  petition  such  a  pleading  could  have  been 
successfully  assailed  by  motion  or  demurrer.  This  we  think 
shows  quite  conclusively  the  two  causes  of  action  are  not  the 
same  but  separate  and  distinct.  As  there  was  but  a  single 
transaction  there  could  be  but  a  single  cause  of  action; 
and  as  the  charge  of  rape  was  made  for  the  first  time  when 
the  an>ended  petition  was  filed  such  cause  of  action  was 
barred  and  the  demurrer  correctly  sustained. 

It  is  unnecessary  to  determine   the  defendant's   appeal. 
The  plaintiff  must  pay  the  costs  in  this  court 

Affibmed. 


Chambers  bt  al.  v.  Watson. 


1.  Eqcdtable  Jurisdiction :  b&formatiok  of  will.    A  court  of  equity 
has  no  power  to  reform  a  will  devising  real  estate. 

Apjpeal  from  Jasper  Circuit  Cowrie 

Thursday,  October  20. 

AonoK  to  recover  possession  of  the  northwest  quarter  of 
the  northeast  quarter  and  north  half  of  northeast  quarter  of 
northeast  quarter  of  section  25,  township  78  north,  of  range 
17  west  of  fifth  P.  M.,  and  southeast  quarter  of  southeast 
quarter  of  section  24,  in  same  township,  in  Jasper  county. 
The  land  was  owned  by  one  Peter  Chambers,  who  died  seized 
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of  the  land,  leaving  the  plaintiffs  as  his  only  heirs.  They 
claim  that  they  are  entitled  to  the  same  by  inheritance.  The 
defendant  claims  the  same  as  devisee  of  Peter  Chambers,  who 
died  testate,  and  whose  will  has  been  duly  probated.  In  the 
will  the  testator  gave  to  the  defendant  Watson  what  he  de- 
scribed as  "all  the  interest  in  the  following  described  real 
estate: 

"Sixty  acres  Se  25  toon  7,  )  Jasper  county, 
Forty  acres  Se  24  toon  6.  J  State  of  Iowa." 
The  defendant  in  his  answer  set  out  the  will  and  averrckl 
that  the  testator  was  not  at  the  time  of  making  the  will  or 
afterward  the  owner  of  any  land  in  Jasper  county,  except  the 
land  in  controversy,  and  that  the  land  intended  to  be  de- 
scribed  was  the  land  in  controversy. 

In  a  cross  petition  he  set  up  the  sama  facts,  and  asked  that 
the  Mrill  be  reformed,  and  the  description  of  the  land  corrected 
so  as  to  cover  the  land  in  controversy.  The  plaintiffs  de- 
murred to  the  cross  petition  and  the  demurrer  was  sustained. 
From  the  ruling  sustaining  the  demurrer  the  defendant  ap- 
peals. 

8rh/Uh  <k  Wilson^  for  appellant 

Harrah  cfe  Meredith^  for  appellee. 

Adams,  Ch.  J. — ^That  it  is  not  the  province  of  a  court  of 
'  equity  to  reform  a  will  was  held  in  FUzpatrick  v.  FitzpaU 
1.  BQUTTABUB  ^^^  ^^  lowa,  674.     A  will  devising  real  prop- 
iS^atSn*    ®''ty  must  "Hot  only  be  in  writing,  but  must  be 
oi  wui.  executed  with  certain  statutory  formalities.     If  a 

court  of  equity  could  reform  a  will,  and  thereby  give  it  an 
effect  which  it  otherwise  could  not  have,  the  court  would  give 
testamentary  force  to  a  mere  intention  regardless  of  the  man- 
ner  in  which  it  is  expressed.  The  demurrer  to  the  cross  pe- 
tition seeking  a  reformation  of  the  will,  we  think,  was  properly 
sustained.  Whether  the  will  by  its  own  terms  might  not  be 
held  to  operate  as  a  devise  of  the  land  in  controversy  is  an- 
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Other  question  that  is  to  be  determined  by  the  meaning  of 
the  words,  figures,  and  letters  used  in  the  description.  It  is 
not  impossible  that  the  description  is  such  as  the  testator 
was  accustomed  to  use  to  designate  the  respective  tracts. 
We  can  hardly  conceive  that  it  was,  but  it  is  not  for  us  to 
say  that  it  was  not. 

A  devise  of  a  thing  by  any  name,  or  to  a  person  by  any 
name,  however  diflferent  the  name  used  in  the  will  may  be 
from  the  true  name  of  the  thing  or  person,  is  a  good  devise, 
provided  that  it  be  shown  that  the  name  used  was  one  by 
which  the  testator  was  accustomed  to  designate  the  thing  or 
person,  and  such  showing  may  be  made  by  parol.  It  is  al- 
ways competent  to  supplement  the  language  of  the  will  by 
parol  evidence  so  far  as  is  necessary  to  apply  the  language  of 
the  will  to  the  object  or  person  intended.  Parol  evidence  is 
allowable  too  to  explain  a  latent  ambiguity.  Whether  the 
ambiguity  is  such  in  this  case  we  need  not  determine.  That 
question  will  arise  perhaps  upon  the  issue  tendered  by  the 
answer. 

The  cross  petition,  upon  which  arises  the  only  question 
now  presented,  seeks  to  change  the  will.  It  is  true  it  does 
not  seek  to  eliminate  a  plainly  intelligible  term  as  in  Fitz^ 
patriok  v.  Fitzpatriekj  but  it  seeks  something  equally  objec- 
tionable, and  thtt  is,  to  supply  terms,  without  which  the  cross 
petition  virtually  confesses  that  the  description  is  fatally  de- 
fective. 

The  ruling  in  sustaining  the  demurrer  is 

AmBiocD. 
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Heoht  V.  Detthan. 

1.  Crops:  WHEN  not  a  part  of  rbaltt:  forecloburb  of  mortgage. 
As  between  the  purchaser  of  land  at  a  foreclosure  sale  and  a  tenant  of 
the  mortga^,  the  latter  is  entitled  to  crops  grown  by  him  which  are 
matured  at  the  time  the  sheriffs  deed  is  executed,  though  not  yet  sev- 
ered from  the  land. 

Appeal  from  Cedar  Cw(mit  Cov/rt. 

Thussday,  Octobeb  20. 

Action  of  replevin.  There  was  a  verdict  and  judgment  for 
plaintiff;  defendant  appeals.  The  facts  of  the  case  appear  in 
the  opinion. 

F.  C.  James  and  Wolf  <b  Landt^  for  appellant. 
Piatt  <&  Ca/rr^  for  appellee. 

Bbok,  J. — I.  Two  cases  are  presented  together  in  this  iq)- 
peal.  They  involve  the  same  facts  and  rules  of  law,  and  are 
1.  crops:  between  the  same  parties;  they  are  therefore 
partofreaity:  properly  submitted  together  upon  the  same  ab- 

foreclosure  of  rw^^  .  1.  1       /.  , 

mong«ge.  stract.  There  is  no  dispute  as  to  the  facts,  which 
are  as  follows:  The  property  replevied  is  barley,  cut  and  in 
shocks,  and  oats,  being  partly  threshed  and  partly  in  bundles 
or  sheaves,  all  upon  the  premises  where  it  was  grown.  The 
defendant  had  rented  the  land  of  one  Ehrke,  who  had  previ- 
ously executed  two  mortgages  thereon,  one,  the  senior  incum- 
brance, to  the  New  England  Loan  Company  and  the  other  to 
the  plaintiff  Hecht.  After  defendant  had  rented  the  land 
plaintiff  foreclosed  his  mortgage,  and  on  the  7th  day  of  July, 
1879,  the  time  for  redemption  from  the  sale,  as  prescribed  by 
the  statute,  having  expired,  a  deed  was  executed  by  the  sher- 
iff. The  other  mortgage  was  foreclosed  and  the  land  was 
sold  to  one  not  a  party  to  this  transaction  and  the  time  of  re- 


SO    079| 
78     7D| 
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doraptiou  under  the  statute  expired  August  15,  1879,  when 
u  sheriff's  deed  was  made.  The  foreclosure  and  sale  under 
this  mortgage  cut  off  all  claim  or  title  held  hy  plaintiff  as 
well  as  hy  the  mortgagor.  Defendant  continued  in  posees- 
sion  of  the  land  up  to  the  trial  in  the  court  below.  At  the 
time  plaintiff  received  his  deed  the  grain  was  not  cut,  but  it 
was  mature  and  ready  for  harvesting  before  that  day.  Eainy 
weather  had  prevented  the  defendant  from  cutting  the  grain 
before  plaintiff's  deed  was  executed.  The  court  instructed 
the  jury  that  the  title  of  the  grain  passed  to  plaintiff  by 
the  sheriff's  deed  and  directed  a  verdict  for  plaintiff*.  We 
are  required  to  determine  whether  this  view  of  the  law  be 
correct. 

II.  The  sheriff's  deed  executed  upon  the  foreclosure  sale 
vested  plaintiff  with  the  title  of  the  land,  and  the  right  to  all 
growing  crops  followed  the  title  thus  acquired.  Downard  v. 
&roff,  40  Iowa,  597. 

This  rule,  we  think,  is  not  applicable  to  grain  which  has 
matured  and  is  ready  for  the  harvest.  It  then  possesses  the 
character  of  personal  chattels,  and  is  not  to  be  regarded  as  a 
part  of  the  realty.  See  1  Schouler's  Personal  Property,  125, 
126;  Bingham  on  Sales  of  Real  Property,  180,  181. 

This  conclusion  is  well  supported  upon  the  following  rea- 
sons: The  grain  being  mature,  the  course  of  vegetation  has 
ceased  and  the  soil  is  no  longer  necessary  for  its  existence. 
The  connection  between  the  grain  and  the  ground  has 
changed.  The  grain  no  longer  demands  nurture  from  the 
soil ;  the  ground  now  performs  no  other  office  than  affordii\g 
a  resting  place  for  the  grain — it  has  the  same  relations  to 
the  grain  that  the  warehouse  has  to  the  threshed  grain  or  the 
field  has  to  the  stacks  of  ^y^vci  thereon.  It  will  not  be  denied 
that  when  the  grain  is  cut  it  ceases  to  be  a  part  of  the  realty. 
The  act  of  cutting,  it  is  true,  appears  to  sever  the  straw  from 
the  land.  But  it  is  demanded  by  the  condition  of  the  grain. 
It  ii  no  longer  growing;  it  is  no  longer  living  blades  which 
require  the  nourishment  of  the  soil  for  its  eidstence  and  de- 
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velopment.  It  is  clianged  in  its  nature  from  growing  blades 
of  barley  or  oats  to  grain  mature  and  ready  for  the  reaper. 
Now  the  mature  grain  is  not  r^arded  by  the  law  like  the 
growing  blades,  as  a  part  of  the  realty,  but  as  grain  in  a  con- 
dition of  separation  from  the  soil. 

Suppose  the  defendant  had  cut  a  part  of  the  seventy-two 
acres  of  grain  in  controversy;  the  grain  so  cut,  it  will  not 
be  denied,  would  not  have  passed  to  plaintiff.  There  is  no 
valid  reason  why  the  act  of  cutting  should  change  the  prop- 
erty in  tha  grain.  The  work  required  time  and  therefore 
plaintiff  loses  a  part  of  his  property.  All  of  the  grain  is  in 
the  same  condition,  all  ready  for  the  reaper.  The  part  cut  is 
his  property,  while  the  part  uncut  belongs  to  the  land  owner. 
We  think  the  ownership  of  the  grain  should  be  determined 
by  its  condition,  not  by  the  act  of  cutting,  which  cannot  be 
done  as  soon  as  it  is  demanded  by  its  condition.  We  con- 
clude that  for  the  reason  the  grain  was  mature  and  was  uncut 
because  defendant  has  been  unable  to  do  the  work,  it  cannot 
be  regarded  as  part  of  the  realty  which  passed  with  the  deed 
to  plaintiff. 

III.  Counsel  for  defendant  insist  that  as  defendant  was  in 
the  adverse  possession  of  the  land  the  action  of  replevin  will 
not  lie  to  recover  the  grain.  We  find  it  unnecessary  to  de- 
termine the  question  thus  raised,  as  we  hold  that  defendant's 
right  of  property  in  the  grain  accrued  when  the  grain  ma- 
tured,  whether  he  did  or  did  not  hold  adversely  to  the  plaint- 
iff after  the  sheriff's  deed  was  executed. 

The  judgment  of  the  Circuit  Court  nAst  be 

Eevsbsed. 

ON   BEHSABIKa. 

EoTHBOOK,  J. — A  petition  for  rehearing  was  granted  in 
this. case  not  because  any  member  of  the  court  doubted  the 
correctness  of  the  principle  involved  in  the  opinion,  but  be- 
cause the  question  as  to  when  a  crop  ceases  to  be  a  part  of 
the  realty  was  not  discussed  in  the  original  arguments  of 
counsel. 
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The  arguments  on  the  question  which  have  been  submitted 
on  the  rehearing  are  able  and  exhaustive.  "Without  review- 
ing the  authorities  cited  in  argument  we  deem  it  sufficient  to 
say  that  we  still  believe  the  opinion  to  be  correct  in  princi- 
ple, and  it  is  well  supported  by  authority.  It  is  not  to  be 
deijied  there  are  adjudged  cases,  in  courts  entitled  to  the 
greatest  respect,  which  hold  that  upon  a  sale  of  real  estate  all 
crops  standing  upon  the  ground  and  not  severed  from  the 
soil,  whether  ripe  or  unripe,  pass  with  the  land.  These  are 
cases,  however,  between  vendor  and  vendee,  where  the  inter- 
est in  the  land  and  crop  is  united.  There  seems  to  be  a  dis- 
tinction in  favor  of  a  tenant  In  Washburn  on  Real  Prop- 
erty, pp.  4  and  6,  it  is  said:  "  Growing  crops  planted  by  the 
owner  of  the  soil  constitute  a  part  of  the  realty,  but  if 
planted  by  a  tenant  who  holds  under  the  owner  of  the  soil, 
and  the  same  are  fit  for  harvesting,  or  by  one  whose  tenancy 
is  for  an  uncertain  period  of  time,  annual  crops  are  regarded 
as  personal  property,  liable  to  become  part  of  the  realty  if  the 
tenant  voluntarily  abandons,  or  forfeits  possession  of,  the 
premises.  Growing  crops  standing  upon  the  soil  when  the 
latter  is  conveyed  pass  as  part  of  the  realty  if  planted  by  the 
grantor." 

The  rule  we  adopt  as  applicable  to  the  facts  of  this  case  is 
manifestly  just.  Dettman  was  warranted  in  the  belief  that,  ac- 
cording to  the  seasons,  and  the  course  of  nature,  his  grain, 
would  be  harvested  while  he  yet  had  the  right  to  harvest  it. 
So  far  as  the  ripening  of  the  grain  was  involved  it  met  his 
just  expectations,  ^ut  by  reason  of  unfavorable  weather  he 
was  unable  to  sever  it  from  the  ground  before  the  title  passed 
to  Hecht.  Having  sown  in  peace,  and  in  a  just  belief  that 
he  could  rightfully  reap,  we  think  he  should  have  been  per- 
mitted to  do  so.     The  former  opinion  is  adhered  to. 
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EoBEBTS  y.  Hamilton. 

1.  Bes  Adjudioata:  dismissal  fob  want  of  jubisoictiok.  A  judg- 
ment dismissing  an  action  for  want  of  jurisdiction  is  not  an  abjudica- 
tion which  can  be  pleaded  in  bar  of  another  action  in  a  proper  tribunal. 

2. :  FACTS  considbbed.  a  plea  of  former  abjudication  hdd  erro- 
neously sustained. 

Ajppeal  from  Deoatwr  District  Court. 

TnUBSDAY,  OOTOBBB  20. 

Action  at  law.  A  demurrer  to  defendant's  answer  was 
overruled,  and,  plaintiff  standing  on  his  demurrer,  judgment 
was  rendered  for  defendant.     Plaintiff  appeals. 

Bullock  cfe  Hoffman^  for  appellant. 

Harvey  <&  Young,  for  appellee. 

Beok,  J. — I.  The  petition  alleges  as  a  cause  of  action 
that  defendant  sold  to  one  Priest  certain  fences,  agreeing  to 
warrant  the  title  thereto  and  to  pay  Priest  all  costs  and  dam- 
ages which  he  might  sustain  bj  removing  them.  Under  this 
sale  and  agreement  Priest  took  the  fences  and  converted  them 
to  his  own  use.  Thereupon  plaintiff  brought  an  action 
against  Priest  for  the  value  of  the  fences  and  recovered  judg- 
ment therefor  and  for  costs.  Pending  this  action  Hamilton 
was  made  a  defendant  therein  and  judgment  rendered  against 
him  as  well  as  Priest  for  the  damages  and  costs  accruing 
after  defendant  was  made  a  party  to  the  action,  but  judgment 
was  i*endered  against  Priest  alone  for  costs  accruing  before 
that  time,  amounting  to  $279.  The  petition  shows  that 
Priest  authorized  plaintiff  to  pay  the  costs  and  assigned  to 
plaintiff  his  cause  of  action  against  the  defendant  for  the 
cost,  which  plaintiff  has  paid.     Other  averments  of  the  peti- 
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'ion  need  not  be  recited.  In  this  petition  defendant  an- 
swered, setting  up  the  following  defenses: 

^'  1st.  That  the  cause  of  action  was  fully  adjudicated  in  a 
suit  brought  by  plaintiff  in  the  Circuit  Court  against  de- 
fendant. 

"  2d.  That  the  cause  of  action  was  also  fully  adjudicated 
in  an  action  wherein  the  judgment  was  rendered,  which 
divided  the  costs,  adjudging  a  part  to  be  paid  by  Priest  and 
defendant,  and  the  balance,  $279,  to  be  paid  by  Priest 
alone." 

Demurrers  to  the  answers  were  overruled. 

II.  The  answers  of  the  defendant  show  the  facts  upon 
which  these  pleas  of  former  adjudication  are  based  to  be  as 
1.  BESADJu  follows:  The  suit  in  the  Circuit  Court  as  dis- 
missed for      closed  by  the  petition  was  based  upon  the  iden- 

want  of  Juris-     .     ,  ^  .       ,  . 

diction.  tical  cause  of  action  set  up  m  the  petition  m  this 

case.  The  defendant  demurred  to  the  petition  in  that  action 
on  the  ground  that,  as  plaintiff  claims  to  recover  for  costs  in 
an  action  pending  in  the  District  Court,  the  Circuit  Court 
has  no  jurisdiction;  the  plaintiff's  only  remedy,  if  he  has  any, 
is  by  motion  in  the  District  Court  to  retax  the  costs.  This 
demurrer  was  sustained. 

It  is  very  plain  that  the  adjudication  upon  the  demurrer 
did  not  go  to  the  merits  of  the  case.  The  sole  question  de- 
cided pertained  to  the  jurisdiction  of  the  court  and  not  to 
plaintiff's  right  to  recover  upon  his  petition.  The  demurrer 
did  not  challenge  plaintiff's  right  to  recover  in  the  proper 
forum;  it  simply  put  in  issue  his  right  to  recover  in  the  Cir- 
cuit Court.  What  is  said  in  the  demurrer  in  regard  to  the 
remedy  being  by  motion  to  tax  costs  is  a  mere  matter  of  ar- 
gument. The  court  was  not  authorized  to  adjudge  that  no 
other  remedy  could  be  pursued.  It  decided  that  it  did  not 
possess  jurisdiction  of  the  case;  no  other  issue  was  raised 
by  the  demurrer.  We  conclude  that  plaintiff's  demurrer  to 
the  answer  of  defendant  setting  up  an  adjudication  in  the 
Circuit  Court  ought  to  have  been  sustained. 
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III.  The  second  plea  of  foi'mer  adjudicjation  is  equally 
defective.     It  alleges  that  the  District  Court  in  the  original 

^ J  ,^^3  action  divided  the  costs,  which  amounted  to  an 

considered,  adjudication  that  each  party  should  pay  the  amount 
assessed  against  him.  But  there  was  really  no  division  of 
costs.  The  oonrt  simply  held  that  defendant  should  be  liable 
for  the  costs  incurred  after  he  became  a  party  to  the  action. 
Priest  was  held  liable  for  costs  incurred  before  that  time. 
But  plaintiff's  cause  of  action  is  based  upon  a  contract  made 
between  Priest  and  the  defendant,  to  the  effect  that  defendant 
should  pay  Priest  all  costs  incurred  by  him  in  the  prosecu- 
tion of  this  suit.  There  was  no  issue  in  the  case  between 
the  parties  as  to  the  costs.  The  judgment  for  the  costs  now 
in  question  did  not  go  against  defendant  for  the  reason  that 
they  were  incurred  before  he  became  a  party  to  the  action. 
He  rights  of  the  parties  under  the  contract  of  defendant  to 
pay  all  costs  were  not  involved  in  that  action  and  no'  adjudi- 
cation was  had  thereon.  The  demurrer  to  the  second  plea  of 
prior  adjudication  ought  to  have  been  sustained. 

No  question  was  raised  in  the  court  below  or  in  this  court 
in  regard  to  plaintiff's  right  to  recover  upon  the  cause  of  ac- 
tion set  out  in  the  petition.  We  are  not,  therefore,  permitted 
to  consider  such  question.  The  judgment  of  the  District 
Court  must  be 

Keyessed. 
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Jordan  v.  Walkbr. 

I,  Pleading:  issubs  raised  bt:  forciblb  entbt  aitd  dbtaiker. 
Where  in  an  action  of  forcible  entry  and  detainer,  before  a  justice  of  the 
peace,  the  petition  does  not  set  up  title  in  the  plaintiff,  an  answer  deny- 
ing pUdntifTs  title  and  averring  title  in  the  defendant  is  not  resjKtn- 
siye  to  the  petition  and  does  not  raise  an  issue  invobring  the  titie  to  the 
property  which  requires  the  removal  of  the  action  to  the  Circuit  Ck>urt 

Appeal  from  Wapello  Gvrctdt  Gov/rt. 

,  Thitrsday,  October  20. 

This  is  a  proceeding  upon  a  writ  of  error  issued  by  tlie 
Circuit  Court,  upon  the  petition  of  defendant,  to  a  justice  of 
the  peace  to  review  his  decisions  in  an  action  of  forcible  entry 
and  detainer  wherein  judgment  was  rendered  for  plaintiff. 
Upon  the  return  of  the  writ  of  error,  the  judgment  of  the  jus- 
tice Was  affirmed.  Defendant  appeals.  The  caxise  has  before 
been  in  this  court.     See  52  Iowa,  647. 

John  S.  Walker  J  appellant,  pro  se. 

W.  W.  Corey  and  Joh/n  B.  Ermie^  for  appellee. 

Beoe,  J. — I.  The  judgment  of  the  Circuit  Court  upon  the 
former  appeal  was  reversed  and  the  cause  was  remanded.  The 
Circuit  Court  entered  judgment  in  accord  with  the  decision 
of  this  court,  and  sent  the  cause  to  the  justice  of  the  peace 
from  whom  it  was  brought  upon  writ  of  error,  for  a  new  trial, 
which  was  accordingly  had  upon  the  original  pleadings  filed 
in  the  case  and  an  amended  answer  of  the  defendant  Upon 
this  trial  a  verdict  was  had  for  plaintiff  and  judgment  ren- 
dered thereon.  The  cause  was  again  removed  to  the  Circuit 
Court  upon  a  writ  of  error.  The  petition  for  the  writ  com- 
plains of  many  errors,  some  of  them  alleged  to  have  occurred 
in  the  admission  of  evidence,  others  in  the  refusal  to  grant  a 
continuance,  and  in  the  overruling  of  a  motion  to  jbransfer  the 
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cause  to  the  Circuit  Court,  and  others  again  relate  to  matters 
that  are  not  clearly  set  out  in  the  abstract  The  confusion 
and  imperfections  of  the  abstract  render  it  almost  unintelligi- 
ble, and  we  are  therefore  unable  to  determine  positively  what 
questions  involved  in  these  allied  errors  were  passed  upon 
by  the  Circuit  Court.  In  view  of  the  fact  that  the  same 
errors  are  not  all  urged  in  this  court,  it  becomes  unimportant 
to  unravel  the  intricacies  of  the  abstract  in  order  to  discover 
all  the  points  decided  by  the  Circuit  Court. 

And  defendant's  abstract  again  fails  in  that  it  does  not  disclose 
certain  rulings  of  the  Circuit  Court  of  which  he  complains  in 
his  assignment  of  errors.  But  here  again  defendant  permits 
us  to  escape  from  what  would  seem  to  be  a  hopeless  task  of 
determining  just  what  the  court  below  did  decide,  by  omitting 
to  discuss  in  his  argument  the  errors  assigned  upon  the  hid- 
den rulings  of  tlie  court.  The  only  question  discussed  by 
counsel  is  this: 

Was  the  title  to  the  real  estate  in  question  involved  in  the 
action  before  the  justice  of  the  peace,  so  that  he  had  no  juris- 
diction to  try  the  case? 

This  question  is  presented  in  many  diflFerent  shapes  in  de- 
fendant's assignment  of  errors,  and  is  discussed,  and  nothing 
else,  in  the  twenty  points  of  His  argument.  The  protean 
qualities  of  which  the  question  partakes  in  the  skillful  hands 
of  defendant  does  not  conceal  its  true  character.  In  .all  its 
numerous  forms  the  question  discussed,  as  we  have  above 
stated  it,  plainly  appears.  We  discover  in  the  abstract  that 
this  question  was  decided  by  the  court  below;  as  counsel  on 
both  sides  in  effect  so  admit  there  can  be  no  mistake  upon 
this  point.  It  is  the  only  question  we  are  called  upon  to  de- 
cide upon  this  appeal 

II.  The  pleadings  in  the  case  upon  which  the  first  trial 
was  had  before  the  justice  o£  the  peace  fully  appear  in  the 
1.  piAA2>iNo :  opinion  announcing  our  decision  upon  the  former 
bTforSbS'*   appeal.    See  62  Iowa,  647.    We  need  not  repro- 

detaiuer:         ^^^    ^^^  j^^^^       ^^^  ^^  ^^^^  j^    ^^^^  ^^ 
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manded  to  the  justice,  and  before  the  second  trial  in  the  jus- 
tice's eonrt,  defendant  filed  an  amendment  to  his  answer, 
alleging  "that  he  is  the  owner  in  fee  simple  of  the  real  estate 
described  in  plaintiff's  petition,  *  ♦  ♦  *  *  j  that  he 
denies  that  plaintiff  has  any  kind  of  right  or  title  to  the  same, 
as  shown  in  defendant's  answer,  amended  answer  and  motion 
to  dismiss  and  motion  to  transfer."  Thereupon  defendant  filed 
a  motion  "that  the  action  be  transferred  to  the  Circuit  Court 
*  *  *  *  for  the  reason  that  the  title  to  the  real 
property  in  question  is  now  directly  put  ki  issue  by  his 
amendment  to  his  former  answer  herein  on  file  and  as  by  law 
provided."  The  motion  was  overruled,  and  the  decision  of  the 
justice  was  aflSrmed  by  the  Circuit  Court.  This  ruling  is  the 
foundation  of  defendant's  objection,  raised  by  the  only  ques- 
tion discussed  by  him  upon  this  appeal  as  above  stated. 

III.  It  may  be  admitted  that  if  the  question  of  title  was 
raised  by  the  pleadings  the  justice  had  no  jurisdiction  of  the 
cause,  and  he  should,  upon  defendant's  motion,  have  trans- 
ferred it  to  the  Circuit  Court.     Code,  §  §  3535,  3620. 

Did  the  pleadings  in  the  case  raise  the  question  of  title? 

We  held  upon  the  former  appeal  that  neither  the  petition 
nor  answer,  as  these  pleadings  then  appeared,  presented  a 
question  of  title.  We  are  now  required  to  determine  whether 
the  amendment  to  defendant's  answer  filed  at  the  second  trial 
before  the  justice,  which  we  have  above  quoted,  raises  the 
question  of  title.  We  have  before  stated  that  this  amend- 
ment constitutes  the  only  change  in  the  pleadings.  It  simply 
avers  that  defendant  holds  the  fee  simple  title  to  the  property 
and  denies  that  plaintiff  holds  the  title. 

The  denial  of  plaintiff's  title  is  not  responsive  to  the  peti- 
tion, for,  as  we  have  held  in  our  former  opinion,  the  petition 
does  not  set  up  title.  No  issue  of  title  was  presented  by  this 
denial.  The  averment  that  defendant  holds  title  is  not  of  facts 
showing  title  in  him,  but  of  a  conclusion  of  law.  As  it  is  an 
amendment  to  the  answer,  it  must  be  read  and  understood  as 
part  of  the  original  pleading  which  it  is  intended  to  amend. 
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Considered  as  a  part  of  the  original  answer,  if  of  any  effect  it 
must  be  understood  to  aver  that  the  defendant  claims  title  un- 
der the  facts  alleged  in  his  answer,  that  he  holds  the  title 
based  upon  the  facts  pleaded  by  him.  But  we  held  upon 
the  former  appeal  that  defendant's  answer  did  not  plead  facts 
supporting  his  claim  to  the  possession  of  the  property.  Wo 
therefore  reach  the  very  obvious  conclusion  that  the  justice  of 
the  peace  was  not  deprived  of  jurisdiction  by  reason  of  de- 
fendant's amendment  to  his  answer,  and  that  the  motion  to 
transfer  the  case  to  the  Circuit  Court  rightly  affirmed  tlie  de- 
cision of  the  justice. 

Here  the  case  ends.  It  would  be  an  unauthorized  and  un- 
profitable task  to  attempt  to  follow  defendant  in  his  argument 
and  reply  to  his  numerous  positions.  The  endeavor  would 
lead  us  to  consider  the  facts  of  the  case  as  presented  in  his  ar- 
gument, many  of  which  are  not  found  in  the  record  and  a 
still  greater  number  have  no  bearing  upon  the  only  question 
involved  in  the  case.     The  judgment  of  the  Circuit  Court  is 

Affirmed. 


LalVebenz  v.  The  C,  E.  I.  &  P.  R  Co. 

1.  Bailroads :  fbbsonal  rsjimY:  contributory  negligknck.  The  rule 

is  that,  as  a  matter  of  law,  a  person  voluntarily  going  upon  a  railway 
track  at  a  point  where  there  is  an  unobstructed  view  of  the  track,  and 
failing  to  look  or  listen  for  danger,  cannot  recover  lor  an  ipjury  which 
might  have  been  avoided  by  so  looking  or  listening;  but  when  the  view 
is  obstructed,  or  other  facts  exist  which  tend  to  complicate  the  question 
of  contributory  negligence,  it  becomes  one  for  the  jury. 

2.  : : .    Evidence  considered  and  held  to  sustain  a  finding 

that  a  person  who  was  killed  while  walking  on  the  track  of  a  railroad 
was  not  guilty  of  contributory  negligence  precluding  a  recovery  by  his 
administrator. 


Vol.  LVI— 44. 
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Appeal  from  Scott  District  Court. 

Friday,  October  21. 

This  is  an  action  to  recover  damages  for  a  personal  injury 
i-esiilting  in  the  death  of  James  Fisher,  plaintiffs'  intestate, 
at  Wilton,  Iowa,  in  the  month  of  Angust,  1877.  There  was 
a  trial  by  jury  and  verdict  and  judgment  for  the  plaintiff. 
Defendant  appeals. 

Cooh  cfe  Dodge^  for  appellant. 

.Bills  <&  Block,  for  appellee. 

RoTHROCK,  J. — I.  The  action  was  commenced  in  the  Cir- 
cuit Court  of  Scott  county,  and  at  the  March  term,  1879,  up- 
on a  trial,  the  juiy  returned  a  verdict  for  the  plaintiff  for  the 
sum  of  $5,000.  A  motion  for  a  new  trial  was  sustained  by 
the  court  upon  the  ground  that  it  appeared  from  the  evidence 
that  said  Fisher  was  guilty  of  such  contributory  negligence 
as  to  prcchide  any  right  of  recovery.  At  the  June  term, 
1879,  of  said  court  the  cause  was  again  tried  and  a  verdict 
was  returned  for  the  plaintiff  for  $6,000.  A  motion  to  set 
aside  the  last  named  verdict  was  also  sustained.  From  the 
order  setting  aside  the  verdict  and  granting  a  new  trial  the 
plaintiff  appealed  to  this  court,  and  the  judgment  of  the  Cir- 
cuit Court  was  affirmed  (see  53  Iowa,  82).  When  the  cause 
w^as  remanded  to  the  Circuit  Court  the  venue  was  changed  to 
the  District  Court  of  Scott  county.  The  cause  was  tried  in 
that  court,  resulting  in  a  judgment  for  tlie  plaintiff  in  the 
sum  of  $6,000,  and  from  this  judgment  the  present  appeal 
was  taken. 

To  the  end  that  the  questions  discussed  by  counsel  may  be 
fairly  understood,  it  is  necessary  to  give  a  brief  statement  of 
what  we  regard  as  undisputed  and  material  facts  in  the  case. 

James  Fisher,  the  plaintiff's  intestate,  was  a  farmer  and 
dealer  in  live  stock,  and  resided  in  Kansas.     On  the  27tli  of 
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August,  1877,  the  defendant  entered  into  a  contract  with  one 
ATarJ  to  transport  four  car-loads  of  hogs  from  Atchison, 
Kansas,  to  Chicago.  Fisher  signed  the  contract  for  Ward, 
and  by  the  terms  of  the  contract  Fisher  was  to  be  transported 
by  the  same  train  without  charge,  to  take  care  of  the  stock. 
The  train  arrived  at  Wilton,  Iowa,  on  the  afternoon  of  August 
23.  The  southwestern  branch  of  defendants'  road  here  forms 
a  junction  with  the  main  line,  and  in  accordance  with  the 
usual  custom  a  new  train  was  made  up  by  changing  the  en- 
gine and  caboose  car,  and  parties  in  charge  of  stock  were  re- 
quired to  take  passage  in  another  caboose  from  that  used  on 
the  southwestern  branch.  There  was  a  delay  at  Wilton  of 
from  twenty  to  twenty-five  minutes.  The  train  which  was  made 
up  to  go  east  consisted  of  some  twenty-three  or  twenty-four 
cars,  and  when  made  up  ready  to  start  the  engine  stood  front- 
ing east  and  from  160  to  175  feet  west  of  the  freight  depot 
and  the  train  extended  back  west,  the  caboose  being  the  last 
car  on  the  west  end.  Some  five  minutes,  or  a  very  short 
time  before  the  train  started,  Fisher  was  in  the  trainmaster's 
office  in  tlie  depot  making  complaint  of  the  slow  time  made 
in  transporting  the  stock  in  his  charge.  From  the  freight 
depot  running  west  there  are  four  railway  tracks  nearly  paral- 
lel, and  from  seven  to  nine  feet  apart.  The  main  tra^jk  was 
immediately  next  to  the  depot  platform  on  the  north.  Next 
to  that  was  another  track  on  which  was  Fisher's  train  about 
to  start  east.  Xorth  of  that  was  the  third  track,  and  at  the 
west  end  of  the  depot  the  fourth  track  branched  oflF  on  the 
south  side.  A  switch  or  cross  track  started  from  the  main 
track  near  the  west  end  of  the  depot,  and  crossed  to  the  next 
track  on  the  north.  It  was  not  customary  for  this  train  to 
stop  so  as  to  bring  the  caboose  to  the  platform,  and  parties 
desiring  to  ride  on  the  train  were  expected  to  walk  back  to 
the  caboose.  About  the  time,  or  before  the  train  started, 
Fisher  left  the  depot  platform  apparently  on  his  way  to  the 
caboose.  He  was  compelled  to  cross  the  main  track  and  may 
have  crossed  some  of  the  pther  tracks.     He  was  seen,  however, 
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walkiug  down  west  in  the  space  between  the  main  track  and 
the  track  on  which  his  train  was  about  to  pull  out.  This 
space  was  about  seven  feet  nine  inches  wide  between  the  rails 
of  the  two  tracks.  As  he  walked  down  this  space  toward  his 
train,  the  engine  was  approaching  him  on  an  up  grade,  labor- 
ing heavily,  making  a  loud  noise  by  steam  escaping  from  the 
top,  and  as  the  evidence  tends  to  show  from  the  open  cylinder 
cocks.  As  he  approached  the  engine  he  left  the  space  in 
which  he  was  walking  and  went  upon  the  main  track,  and 
walked  on  west.  Tlie  engine  which  pulled  in  the  train  on 
the  branch  road  liad  been  switched  over  on  the  main  track, 
and  about  the  time  Fisher  started  for  his  train  this  engine 
was  at  a  water  tank  some  distance  east  of  the  depot.  It 
backed  down  to  the  depot  and  came  to  a  stop,  or  nearly  so, 
and  took  on  two  men,  employes  of  the  road.  The  speed  of 
this  engine  was  increased,  and  it  backed  west  on  the  main 
track,  and  as  Fisher  walked  upon  that  track  he  was  struck  by 
the  end  of  the  tender  in  the  back  and  knocked  down  and  the 
engine  passed  over  him  lengthwise,  and  he  was  found  dead 
upon  tlie  track,  having  been  crushed  by  the  ash-pan  of  the 
engine,  as  is  supposed.  These  are  leading  facts  and  about 
which  there  is  no  real  dispute.  It  is  impossible  in  an  opin- 
ion of  ordinary  length  to  recite  all  the  facts  and  circum- 
stances which  enter  into  a  case  of  this  kind,  and  which  have 
much  to  do  in  determining  the  rights  and  obligations  of  the 
parties.  Other  facts  will,  however,  be  noticed  in  determining 
the  questions  in  the  case. 

It  does  not  appear  to  be  seriously  questioned  that  the  jury 
were  warranted  in  finding  that  the  defendant  was  negligent 
in  backing  the  engine  upon  the  deceased.  Indeed,  taking  in- 
to consideration  the  fact  that  Fisher  was  a  passenger  upon 
the  train,  and  was  expected  to  board  the  caboose  by  cross- 
ing the  main  track  at  least,  that  the  engine  was  backed  with 
such  speed  as  to  overtake  and  throw  him  upon  the  track  and 
crush  him  without  being  seen  by  those  in  charge  of  the  en- 
gine, and  the  further  fact  that  there' was  evidence  tending  at 
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least  to  show  that  the  person  in  charge  of  the  engine  as  en- 
gineer was  incompetent  to  properly  manage  an  engine,  we 
think  we  would  be  weakening  the  rule  holding  the  carrier  of 
passengers  to  the  highest  degree  of  care  if  we  should  deter- 
mine that  there  was  no  warrant  in  the  evidence  for  finding 
that  the  employes  of  the  defendant  were  negligent. 

II.  The  main  question  in  the  case,  and  that  upon  which 
counsel  for  appellant  with  confidence  rely  for  a  reversal,  is 
1.  RAILROAD :  the  alleged  contributory  negligence  of  the  de- 
jury  ?^con-'  ceased.  It  is  said  that  because  the  deceased  when 
negUgence.  he  stepped  upon  the  main  track  did  not  look  to 
see  if  the  track  was  clear,  and  because  he  walked  thereon 
without  looking  for  an  approaching  train  or  engine,  and  while 
thus  walking  thereon  was  killed,  his  representative  cannot 
recover.  We  are  required  to  determine  whether  or  not  under 
the  facts  and  circumstances  surrounding  the  deceased  the 
court  below  should  have  determined  as  a  question  of  law  that 
the  plaintifl^  was  not  entitled  to  recover  because  of  contribu- 
tory negligence.  If  the  plaintiff  had  not  been  killed  and  had 
brought  an  action  for  injuries  inflicted,  under  the  circum- 
stances of  this  case,  and  it  had  been  shown  without  conflict 
or  dispute,  either  by  his  evidence  or  otherwise,  that  he  started 
for  the  train  after  it  was  in  motion,  that  he  crossed  the  main 
track  and  entered  upon  the  space  between  the  tracks  and  was 
proceeding  to  the  caboose  when  he  met  the  engine,  that  he 
was  not  confused  by  the  noise  and  discharge  of  steam  from  the 
top  and  the  cylinder  of  the  engine;  that  he  had  ample  room 
to  pass  the  engine  by  keeping  in  the  space  between  the  tracks 
without  being  burned  or  annoyed  by  the  escaping  steam; 
that  he  knew  if  he  crossed  over  the  rail  to  the  south  of  him 
he  would  be  upon  a  track  and  that  with  such  knowledge  he 
voluntarily  went  upon  the  track  without  either  looking  or 
listening  for  danger;  there  would  be  much  reason  for  holding 
that  as  a  matter  of  law  he  could  not  recover.  It  is  true  that 
where  a  person  voluntarily  goes  upon  a  railroad  track,  where 
there  is  an  unobstructed  view  of  the  track,  and  fails  without 
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excuse  to  look  or  listen  for  danger,  as  matter  of  law  he  is  not 
entitled  to  recover.  He  must  take  the  chances  of  injury 
from  an  approaching  train  upon  himself,  unless  the  persons 
in  charge  of  the  tniin  see  his  danger  in  time  to  avert  it. 
OarliJi  V,  C\  E.  I.  db  P.  R.  R.,  37  Iowa,  316;  Benton  v. 
Central  R,  R.  of  lowa^  42  Iowa,  192:  Lang  v.  Holiday 
Creek  R.  Co.,  40  Id.,  469;  Artz  v.  C,  R,  L  cfe  P,R.R. 
Co.,  34  Id.,  153.  In  the  last  case  a  large  number  of  author- 
ities are  cited  upon  the  question  as  to  when  contributory 
negligence  becomes  a  matter  of  law.  In  that  case  it  is  said 
that  '*  if  the  view  of  the  railroad  as  the  crossing  is  approached 
on  the  highway  is  obstructed  by  any  means  so  as  to  render  it 
impossible  or  diflBcult  to  learn  of  the  approach  of  a  train,  or 
there  are  complicating  circumstances  calculated  to  deceive  or 
throw  a  person  off  his  guard,  then  whether  it  was  negligence 
on  the  part  of  plaintiff,  or  the  person  injured,  under  the  par- 
ticular circumstances  of  the  case  is  a  question  of  fact  for  tlie 
I'ury."  See,  also,  Moore  v.  Central  R.  R,  of  Iowa,  47  Iowa, 
688;  and  Farley  v.  (7.,  R.  L  di  P.  R.  R.  Co.,  ante,  337. 
These  and  many  other  cases  which  might  be  cited  establish 
the  doctrine  beyond  question  that  a  person  is  not  necessarily 
and  as  a  question  of  law  negligent  in  going  upon  a  railroad 
track  without  looking  and  listening  for  approaching  trains. 
Apply  this  rule  to  the  case  at  bar  and  we  think  it  was  a  ques- 
tion of  fact  for  the  jury  under  all  the  circumstances  to  deter- 
mine whether  the  deceased  was  guilty  of  such  negligence  as 
to  preclude  a  recovery.  There  wei'e  many  circumstances 
proper  for  the  consideration  of  the  jury  in  determining  the 
question.  Some  of  these  may  be  mentioned.  The  space  be- 
tween the  tracks  where  the  deceased  was  walking  was  about 
seven  feet  nine  inches  wide.  About  two  feet  of  this  distance 
was  occupied  by  the  parts  of  the  engine  and  train  which  pro- 
jected over  the  track.  How  much  more  was  obstructed,  so 
to  speak,  by  escaping  steam  does  not  appear.  The  tracks  of 
the  switch  were  near  where  the  deceased  was  walking.  It 
was  very  proper  foi*  the  jury  to  determine  whether  a  persou 
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xmder  these  circumstances  might  not  in  the  exercise  of  proper 
prudence  step  upon  the  main  track  without  even  being  aware 
that  he  was  upon  a  track.  In  determining  this  the  noise  and 
confusion,  the  network  of  tracks,  the  fact  that  the  train  was 
about  to  leave  him  behind,  and  other  circumstances,  were 
proper  subjects  for  consideration. 

It  is  urged  with  great  earnestness  that  the  deceased  had 
ample  opportunity  to  board   the  caboose  before  the  train 

2^ . .  started,  and  that  he  was  guilty  of  negligence  in 

•  crossing  the  tracks  and  walking  along  them  after 

the  train  was  in  motion.  The  deceased  was  required  to 
change  cars.  He  was  rightfully  and  properly  at  the  depot. 
He  was  not  required  to  go  into  the  yard  to  get  into  the  ca- 
boose while  the  train  was  being  made  up.  It  does  not  appear 
that  the  train  had  started  when  he  left  the  depot  The  en- 
gineer of  the  train  testifies  that  when  he  saw  Fisher,  and 
when  the  accident  happened,  he  "  had  just  hooked  on  the 
train  and  started.  The  engine  had  only  made  two  or  three 
revolutions.''  No  call  was  given  to  passengers  that  the  train 
was  about  to  leave.  In  the  language  of  the  engineer  they 
just  hooked  on  and  started,  and  the  jury,  we  think,  may 
fairly  have  found  that  Fisher  was  in  the  space  between  the 
tracks  before  any  attempt  was  made  to  start  the  train. 

III.  With  the  general  verdict,  the  jury  returned  certain 
special  findings  of  fact  which  were  submitted  to  them  at  the 
instance  of  the  defendant.     They  are  as  follows: 

"  1st.  Had  the  decedent,  James  Fisher,  on  several  occa- 
sions previous  to  the  day  when  he  was  killed,  passed  through 
Wilton  on  defendant's  railroad  by  freight  or  stock  trains,  and 
changed  caboose  car  at  that  place?     Yes. 

"  2.  Did  the  said  James  Fisher,  when  he  arrived  at  Wil- 
ton, on  the  day  when  he  was  killed,  know,  or  have  reason  to 
believe,  from  his  previous  experience  in  changing  cars  at 
Wilton,  that  he  would  be  obliged  to  go  some  distance  west 
of  the  depot  platform  at  Wilton,  in  order  to  get  upon  the  ca- 
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boose  car,  to  proceed  on  his  journey  eastward  I  We  cannot 
tell. 

"  3d.  Was  the  caboose  car  in  which  said  James  Fisher 
was  to  go  east  from  Wilton  shown  to  him  by  one  of  defend- 
ant's employes  in  time  for  said  Fisher  to  have  gone  to  said 
caboose  car  before  the  train  started?     Yes. 

"  4:th.  Did  said  James  Fisher  know,  by  his  experience  and 
observation  at  Wilton  on  previous  trips,  that  engines  and  cars 
were  liable  to  pass  along  any  one  of  the  several  tracks  of  de- 
fendant north  of  the  depot  at  Wilton  while  the  freight  or 
stock  train  for  the  east  was  being  made  up  west  of  the  depot 
building?     We  cannot  tell. 

"5th.  Did  the  said  James  Fisher  step  from  the  space 
between  the  tracks  upon  the  main  track  of  defendant 's  rail- 
road, and  walk  lengthwise  thereon,  without  looking  to  see  if 
any  engine  or  car  might  be  approaching  him  from  behind? 
We  do  not  know. 

"6th.  If,  at  or  just  before  the  time  said  James  Fisher 
stepped  upon  the  track,  he  had  looked  to  see  if  an  engine  or 
car  was  approaching  him  from  behind,  could  he  have  easily 
avoided  being  struck  by  the  engine  which  ran  over  him? 
No."       . 

Upon  the  return  of  the  verdict  and  the  answers  to  the 
special  interrogatories  the  defendant  objected  to  the  answers 
to  the  interrogatories  numbered  two,  four  and  five  as  being 
insufficient,  and  objected  to  the  receiving  or  recording  of  the 
verdict  without  an  answer  to  said  interrogatories.  The  ob- 
jection was  overruled. 

It  is  insisted  that  if  truthful  answers  had  been  made  to 
these  questions  according  to  the  evidence  the  general  verdict 
must  have  been  for  the  defendant.  We  do  not  think  that  if 
the  second  and  fourth  questions  had  been  answered  in  the 
affirmative  that  the  answers  would  have  been  inconsistent 
with  the  general  verdict  The  fact  that  Fisher  knew  the 
place  of  boarding  a  caboose,  and  knew  that  engines  and  cars 
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were  liable  to  pass  along  the  tracks  of  the  railroad,  would 
not  be  conclusive  upon  the  question  of  his  negligence. 

It  is  insisted  that  the  evidence  conclusively  shows  that 
Fisher  went  upon  the  main  track  without  looking  to  see  if 
any  engine  or  car  might  be  approaching  him  from  behind, 
and  that  therefore  the  answer  to  the  fifth  interrogatory  should 
have  been  in  the  aflSrmative.  This  would  not  have  been 
necessarily  in  conflict  with  the  general  verdict,  because,  as  we 
have  seen,  it  was  for  the  jury  to  determine  whether  he  was 
chargeable  with  negligence  for  not  looking. 

The  answer  to  the  sixth  interrogatory  does  not  appear  to 
us  to  be  supported  by  the  evidence  unless  the  jury  found 
that  "at  or  just  before"  Fisher  stepped  upon  the  track 
the  engine  was  stopped  at  the  platlbrm  to  take  on  the 
two  men.  K  he  had  looked  and  it  appeared  to  be  stand- 
ing there  he  would  not  have  seen  an  engine  or  car  ap- 
proaching him,  and  would  not  have  apprehended  the  ne- 
cessity of  avoiding  it.  However  this  may  be,  an  answer  in 
the  affirmative  would  not  have  controlled  the  general  verdict, 
because,  as  we  have  said,  it  was  for  the  jury  to  determine 
whether  or  not  proper  care  and  prudence  required  him,  under 
all  the  circumstances,  to  look  for  the  approach  of  an  engine 
or  cars. 

IV.  Some  objection  is  made  to  the  refusal  to  give  an 
instruction  asked  by  defendant,  and  to  certain  instructions 
given  by  the  court  to  the  jury.  We  have  carefully  examined 
the  questions  made  thereon,  and  without  setting  them  out 
here  we  may  say  that  we  find  no  error  in  the  rulings  of  the 
court  in  this  regard.  These  questions  involve  no  principle 
of  general  interest,  and  as  this  opinion  has  already  been  suf- 
ficiently extended  we  must  omit  their  discussion  in  detail. 
We  are  xmited  in  the  conclusion  that  the  judgment  should  be 
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[JO ^ 

^  «98  1,  Fraotioe:     finding:  presumption  op  bequlabitt.    Fmdingaof 

•122  756  fact  or  law  made  by  a  court  will  be  presumed  to  have  been  made  in  com- 

9^  Sm  pliance  with  the  provisions  of  the  statute  authorizing  such  findings,  un- 

125  458  less  the  coatraiy  is  shown. 

^Ij^-ij       2.  Public  Officer:    officbbde  facto:  right  to  pees.    The  rule  of 
'  law  recognizing  an  officer  de  facto  in  discharging  the  duties  of  the  office 

is  for  the  benefit  of  the  public,  and  does  not  extend  to  controversies  be- 
tween him  and  the  officer  dejure^  as  against  whom  he  must  be  consid- 
ered an  intruder  and  not  entitled  to  claim  the  emoluments  of  the  office, 
the  right  to  which  is  dependent  upou  the  right  to  its  possession. 

Appeal  from  WapeUo  District  Court. 

Feiday,  October  21. 

Action  at  law  to  recover  for  services  rendered  by  plaintiff 
as  sheriff  of  the  defendant  county.  The  cause  was  tried  to  the 
court  without  a  jury  and  judgment  rendered  for  plaintiff. 
Defendant  appeals.  The  facts  of  the  case  appear  in  the  opin- 
ioiL 

Moore  c&  Hammond^  for  appellant. 

William  McNett  and  U.  B.  Uendershot^  for  appellee. 

Beck,  J. — I.  The  petition  alleges  that  plaintiff  between 
the  19th  day  of  September,  1878,  and  the  7th  day  of  April, 
1879,  was  acting  sheriff  of  Wapello  county,  and,  in  the  dis- 
charge of  his  duty  as  such  ofl5cer,he  rendered  certain  services 
and  expended  certain  sums  of  money,  for  which,  together  with 
an  amount  due  him  as  salary,  he  seeks  to  recover  in  this  action. 
The  answer  denies  the  allegations  of  the  petition  and  avers 
the  facts  connected  with  plaintiff's  claim  to  be  substantially 
as  set  out  in  the  finding  of  the  court,  which  will  hereafter  ap- 
pear. It  further  alleges  that  plaintiff  performed  the  services 
an«l  made  the  expenditures  sued  upon  as  deputy  of  the  sheriff 
of  the  county,  and  that  whatever  claim  he  has  therefor  should 


'   DECEMBEE  TEEM,  1881.  699 

McCuo  V.  The  County  of  Wapello. 

be  made  against  and  adjusted  with  the  sheriff  lor  the  services 
and  outlay  in  question.  Upon  the  issues  thus  presented  the 
cause  was  tried  to  the  court. 

II.  The  plaintiff  filed  an  amended  abstract  setting  out  the 
facts  and  conclusions  of  law  found  by  the  District  Court, 
^fluuiug^:'^"  *    "^liich  defendant  moved  to  strike  for  the  reason 

Srrel^^uy.  ^^^^  neither  of  the  parties  requested  the  court  to 
make  such  findings.  In  support  of  this  motion  counsel  for 
defendant  insist  that,  to  authorize  the  court  to  find  specially 
the  facts  and  condlusions  of  law,  a  request  therefor  must  be 
made  at  least  by  one  of  the  parties  to  the  action.  This  posi- 
tion is  based  upon  Code,  section  2743.  For  the  purposes  of 
this  case  we  may  admit,  without,  however,  so  deciding,  that 
this  position  is  correct.  But  as  the  court  has  made  the  find- 
ing, in  the  absence  of  a  contrary  showing  in  the  record,  we 
will  presume  it  was  done  in  pursuance  of  the  request  of  one 
ox  the  parties.  Acts  of  the  court  of  this  kind  done  in  the 
progress  of  a  case  are  presumed  to  be  in  accord  with  the  law. 
Presumption  as  to  the  regularity  of  the  proceedings  of  courts 
will  always  be  exercised;  errors  in  such  proceedings  must  al- 
ways be  aflSrmatively  shown.  Under  these  familiar  rules  we 
must  regard  the  findings  of  the  court  as  authorized  by  the 
statute,  even  if  it  bear  the  construction  insisted  upon  by  de- 
fendant's counsel.     The  motion  must  be  overruled. 

III.  The  findings  of  the  court  are  as  follows: 

"1st.  I  find  that  at  the  general  election,  held  in  1877,  D. 
W.  Stewart  was  elected  to  the  oflice  of  sheriff  of  Wapello 
county,  Iowa;  that  at  the  proper  time  he  qualified  as  such 
oflicer  and  entered  upon  the  duties  of  said  office;  that  he  ap- 
pointed as  his  deputies  the  plaintiff,  W.  D.  McCue,  and  Q. 
A.  Wood,  who  each  qualified  as  such  deputies  and  each  entered 
upon  the  discharge  of  the  duties  of  deputy  sheriff.  The  duties 
of  said  Wood  were  confined  mostly  to  the  care  of  the  jail,  and 
(he  prisoners  confined  therein ;  and  the  duties  of  the  plaintiff 
were  confined  mostly  to  the  service  of  processes,  etc. 

"  2d.     That  at  the  August  term,  in  1878,  of  the  District 
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Court  of  said  county,  the  grand  jury  presented  an  indictment 
'gainst  the  sheriff,  D.  W.  Stewart,  charging  him  with  the 
crime  of  extortion,  and  the  court,  on. the  19th  day  of  Septem- 
ber, 1878,  suspended  him  from  oflSce  under  section  756  of 
the  Code. 

"  3rd.  That  at  the  time  the  court  suspended  Stewart  from 
oflSce  it  appointed  the  plaintiff  to  the  same  office,  for  the  bal- 
ance of  the  term,  under  section  758  of  the  Code. 

<^  4th.  That  said  plaintiff  at  once  entered  upon  the  duties 
of  the  office,  took  possession  of  the  books  and  papers  pertain- 
ing to  the  same;  took  control  of  the  jail  and  prisoners  therein, 
the  said  Wood  continuing  to  act  as  jailor,  but  under  the  di- 
rection of  the  plaintiff. 

"  5th.  That  D.  W.  Stewart,  after  his  suspension  from  of- 
fice by  the  court,  did  not  perform  or  attempt  to  perform  any 
of  the  duties  pertaining  to  said  office  from  the  19th  day  of 
September,  1878,  to  Ihe  1st  day  of  March,  1879. 

«6th.  That  on  the  11th  day  of  October,  1878,  the  board 
of  supervisors  of  Wapello  county  appointed  Thomas  Bed- 
well  sheriff,  in  the  place  of  Stewart,  suspended.  Said  Bed- 
well  qualified  and  performed  some  of  the  duties  of  the  office. 

"  7th.  That  the  plaintiff,  after  his  appointment  by  the  court, 
to  the  time  of  the  appointment  of  Bedwell,  performed,  either  by 
himself,  or  others  acting  under  him,  including  Wood,  the 
jailer,  all  of  the  duties  of  the  office;  that  said  Wood  recog- 
nized the  plaintiff  as  sheriff  and  took  his  instructions  from 
him. 

^<  8th.  That  after  Bedwell  was  appointed  by  the  board  the 
plaintiff  denied  his  authority  to  act  as  sheriff,  and  retained 
possession  of  the  books  and  papers  of  the  office  and  the  con- 
trol of  the  jail,  and  continued  to  perform  the  duties  of  sher- 
iff, under  a  claim  of  right;  that  Bedwell  had  at  no  time, 
charge  of  or  control  over  the  said  books  and  papers,  or  the 
jail,  or  the  prisoners  confined  therein. 

^'  9th.  That  said  Bedwell  or  no  other  person  commenced 
any  action  against  plaintiff,  to  determine  his  right  to  the  of- 
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fice.  But  said  Bedwell  did  petition  the  Circuit  and  District 
Courts  when  in  session,  to  recognize  him  as  the  sheriff  instead 
ofMcCue;  that  the  Circuit  Court  did  so  recognize  him  as 
sheriff  during  most  of  the  October  tenn,  1878,  of  said  court. 
But  the  District  Court  at  tlie  January  term,  1879,  refused  to 
recognize  Bedwell  as  sheriff,  but  recognized  the  plaintiff,  who 
seemed  to  be  in  the  possession  of  the  office  under  a  claim  of 
right,  and  had  the  custody  of  the  books  and  papers  belonging 
to  the  office,  and  the  control  of  the  jail,  and  the  prisoners  con- 
fined therein. 

"  10th.  That  the  plaintiff  performed  most  of  the  duties  of 
tlie  office  during  the  time  aforesaid,  from  the  19th  day  of 
September,  1878,  to  the  1st  day  of  March,  1879^  publicly, 
openly,  and  under  a  claim  of  right  to  the  office;  that  he  per- 
formed many  of  said  duties  at  the  request  of  public  officers 
and  the  court;  that  in  whatever  he  did  he  acted  in  good 
faith,  and  claimed  the  right  to  the  office,  and  to  perform  its 
duties,  xmder  the  advice  of  able  attorneys. 

"11th.  That  the  defendant  had  knowledge  of  his  claim, 
and  the  board  of  supervisors  audited  and  allowed  bills  pre- 
sented by  him  for  such  services  to  the  amount  of  $1,000  or 
more,  about  $400  of  which  was  for  dieting  prisoners,  sent 
to  prison  by  the  city  authorities. 

"  12th.  That  on  the  1st  day  of  March,  1879,  the  said  Dis- 
trict Court  vacated  the  order  of  suspension,  holding  that  the 
record  did  not  show  authority  to  make  it,  and  restored  Stew- 
art to  the  office  of  sheriff. 

"  13th.  That  during  the  time  the  order  of  suspension  was 
in  force  Stewart  took  no  appeal  from  it,  and  that  he  per- 
formed none  of  the  services,  directly  or  indirectly,  for  which 
the  plaintiff'  claims  compensation. 

"  14:th.  That  Stewart,  after  the  order  of  suspension  was 
revoked,  presented  a  claim  to  the  board  of  supervisors  for  di- 
eting prisoners,  which  embraced  the  -Bame  charges  presented 
by  plaintiff  for  such  services;  that  the  board  allowed  Stew- 
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art's  claim,  but  at  the  same  time  had  knowledge  that  plaintiff 
claimed  pay  for  such  services. 

"  15th.  That  Stewart  had  no  legal  claim  against  the 
county  for  said  services,  and  the  payment  by  the  board  to 
him  is  no  bar  to  plaintiffs  claim. 

"  16th.  That  the  plaintiff  expended  in  dieting  prisoners, 
and  expenses  connected  with  the  jail,  and  incurred  in  the  dis- 
charge of  the  duties  of  sheriff,  from  $1,000  to  $1,200. 

"  17th.  That  the  plaintiff,  during  the  time  aforesaid,  was 
sheriff  de  facto;  that  he  performed  said  services  under  a 
claim  of  right,  in  good  faith,  and  was  not  a  mere  intruder  in 
said  office. 

"  18th.  That  the  claims  sued  upon  were  duly  presented 
to  the  board  of  supervisors  for  allowance,  and  the  board  re- 
fused to  allow  them,  before  this  suit  was  brought." 

It  will  be  observed  that  the  fifteenth,  sixteenth,  and  seven- 
teenth findings  presents  conclusions  of  law.  The  court  also 
found  as  a  conclusion  of  law  "  that  the  plaintiff  is  entitled  to 
compensation  for  all  services  actually  rendered  to  the  public, 
and  for  such  services  he  should  receive  the  fees  provided  by 
law  and  paid  to  the  sheriff  for  like  services."  Other  conclu- 
sions of  law  found  by  the  court  relate  to  the  amounts  found 
due  the  plaintiff  upon  the  several  items  of  his  account;  they 
need  not  be  presented  here. 

The  evidence  shows  without  conflict  that  after  the  order  for 
the  removal  of  Stewart,  no  change  was  made  in  the  business 
of  the  office,  except  that  Stewart  performed  no  duties  con- 
nected with  the  office  though  he  continued  about  the  sheriffs 
office.  The  plaintiff  continued  to  use  the  horses  and  vehicles 
owned  by  Stewart  and  used  by  him  and  his  deputies  in 
official  services.  Some  provender  bought  by  Stewart  and  on 
hand  at  the  time  of  his  removal  was  used  by  plaintiff.  No 
compensation  was  paid  Stewart  for  the  use  of  the  horses  or 
for  the  provender.  The  testimony  shows  without  conflict 
that  plaintiff  apprehended  trouble  from  Bedwell  alone,  whose 
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claim  to  the  office  he  successfully  resisted,  and  it  may  he 

found  tliat  in  this  he  was  assisted  by  Stewart. 

IV.     The  order  suspending   Stewart  from   the  office  of 

sheriff  was  at  a  subsequent  term  revoked  on  the  ground  that 

it  was  made  ."  without  authority."     This  revoca- 
2.  PUBLIC  or-  ^  •' 

^ru-facS  •  ^^^^  stands  as  an  adjudication  binding  upon  all 
right  to  fees,  parties  conccmed.  If  the  order  was  made 
"  without  proper  jurisdiction  or  authority,"  and  it  is  so 
declared  in  the  judgment  setting  it  aside,  it  is  void.  If  void 
Stewart  never  ceased  to  be  sheriff.  He  was  the  sheriff  de 
jure  while  plaintiff  as  sheriff  de  facto  was  discharging  the 
duties  of  the  office.  This  view  seems  to  have  been  enter- 
tained by  the  court  below,  and  is  conceded  by  counsel  on  both 
sides  of  the  case.     It  is  surely  correct. 

The  District  Court  found  that  plaintiff  was,  during  the 
time  the  services  in  question  were  rendered,  sheriff  de  facto  ^ 
acting  in  good  faith  under  a  claim  of  right  to  the  office,  and 
is,  therefore,  entitled  to  recover  the  compensation  provided  by 
law  for  such  services.  Here  is  the  decisive  en*or  of  the 
learned  judge  of  the  District  Court.  The  doctrines  of  the 
law  applicable  to  officers  de  facto  do  not  extend  so  far  as  to 
confer  upon  them  all  the  rights  and  protection  to  which  an 
officer  de  jure  is  entitled.  The  doctrines  operate  only  for  the 
protection  of  the  public.  They  cannot  be  invoked  to  give 
him  the  emoluments  of  the  office  as  against  the  officer  dejure. 
Upon  this  very  point  we  used  the  following  language  in  McCue 
V.  The  Circuit  Cou/rt  of  Wapello  County^  51  Iowa,  60  (67). 
"  It  will  be  remembered  that  one  exercising  the  power  of  an 
officer  without  lawful  authority  is  regarded  as  an  officer  de 
facto,,  not  for  his  own  protection  or  advantage,  but  for  the 
protection  of  the  public  and  those  who  are  doing  business 
with  him.  When  his  right  to  the  possession  of  the  office  is 
to  be  determined  he  cannot  be  declared  an  officer  de  jure  on 
the  ground  that  he  has  been  an  officer  de  facto?^  We  may 
add  that  the  right  to  the  possession  of  an  office  carries  with 
it  the  right  to  emoluments  pertaining  to  the  place.     When 
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an  officer  seeks  to  recover  these  emoluments  he  must  show 
his  right  to  the  possession  of  the  office.  The  rule  is  based 
upon  the  ground  that  the  officer  dejure^  who  has  been  ousted 
from  his  place  by  an  intruder,  has  a  property  interest  in  the 
emoluments  of  the  office,  of  which  he  cannot  be  deprived  by 
one  having  no  title  thereto.  This  property  right  demands 
protection,  and  the  officer  de  facto  cannot  recover  emolu- 
ments to  which  the  officer  de  jure  is  entitled.  No  such 
right  intervenes  when  the  acts  of  a  de  facto  officer  done  in  the 
discharge  of  the  duties  of  the  office  are  considered.  The 
rights  and  protection  of  the  public  and  all  persons  transact- 
ing business  with  the  officer  demand  that  such  right  be  held 
valid.  But  when  the  question  involving  the  emoluments  of 
the  office  are  considered,  the  rights  of  the  officer  de  jure  for- 
bid that  the  intruder  be  regarded  as  the  officer. 

The  case  of  a  de  facto  officer  is  not  unlike  that  of  one  in 
possession  of  land  without  right  or  title.  He  may  in  many 
things  lawfully  act  as  the  owner  of  the  realty,  but  he  must 
account  to  the  person  liolding  the  title  for  the  rents  and 
profits.  These  views  we  think  are  supported  by  the  follow- 
ing cases:  Glascock  v.  Lyona^  20  Ired.,  1 ;  Comstock  v.  Chra/nd 
Rapids,  40  Mich.,  397;  Riddle  v.  Bedford,  7  S.  &  R,  386; 
People  V.  Doraey,  28  CaL,  21;  People  v.  Oulton,  Id.,  44; 
Carroll  v.  Siehentlialer,  37  Cal.,  193;  People  v.  Webber,  86 
111.,  283;  Mayfield  v.  Moore,  53  111.,  428;  People  v.  Miller, 
24  Mich.,  458. 

V.  The  principle  upon  which  our  conclusion  is  based, 
viz.,  that  an  officer  de  jv/re  is  entitled  to  the  emoluments  ol 
.  the  office,  is  recognized  by  the  statute  of  this  State  providing 
for  contesting  the  election  of  a  county  officer.  A  special 
court  is  provided  for  the  trial  of  cases  growing  out  of  such 
contests.  It  will  be  observed  that  the  trial  under  the  provis- 
ion  of  the  statute  will  ordinarily  be  had  before  the  com- 
mencement of  the  term  of  the  office  in  contest.  But  if  an 
appeal  be  taken  by  a  party  in  possession  of  the  office  the 
judgment  will  notl)e  suspended  imless  he  execute  a  bond  >bli- 
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gating  himself  to  pay  all  compensations  received  by  him  af- 
ter the  judgment  appealed  from  was  rendered  to  the  other 
party  should  he  be  successful  in  the  appeal.  If  the  appeal 
be  aflSrmed  judgment  will  be  rendered  upon  the  bond  for 
damages,  which  will,  of  course,  cover  the  compensation  re- 
ceived by  the  appellant.  See  Code,  §§  692,  716,  717.  In 
case  of  an  appeal  by  an  incumbent  of  an  office  under  these 
provisions,  it  cannot  be  doubted  that  pending  the  appeal  he 
is  to  be  regarded  as  the  officer  de  facto^  and  that  after  the 
appeal  is  affirmed  the  other  party  is  to  be  regarded  as  the 
officer  de  jwre.  The  statute  in  these  provisions  require  the 
de  facto  officer  to  pay  the  compensation  he  receives  for  ser- 
vices rendered  by  him  to  the  officer  de  jv/re.  This  is  just 
what  we  hold  in  this  case. 

VI.  The  court  bleow  found  that  plaintiff  held  the  office 
under  a  claim  of  right  and  in  good  faith,  and  that  he  was  not 
a  mere  intruder.  The  good  faith  and  claim  of  right  of  an 
officer  de  facto  cannot  affect  the  rights  of  the  officer  de  jure 
to  emoluments  of  the  office,  nor  will  these  things  deprive 
the  incumbent  of  the  character  of  an  intruder.  Good  faith 
and  claim  of  right  are  usually,  if  not  always,  exercised  by  de 
facto  officers;  if  they  b^  absent  he  is  criminally  liable. 
Code,  §§  3962-3.  The  officer  de  facto ^  when  thcvrights  of 
the  de  jure  officer  are  considered,  must  be  regarded  as  an 
intruder  even  though  he  claim  the  office  in  good  faith.  This 
conclusion  is  supported  by  the  authorities  just  cited. 

We  reach  the  very  satisfactory  conclusion  that  plaintiff  is 
not  entitled  as  an  officer  de  facto  to  recover  the  emoluments 
of  the  office;  that  Stewart,  the  officer  de  jv/re^  is  entitled  to 
all  of  them,  and  that  defendant  is  not  liable  in  this  action. 

VII.  The  fact  that  plaintiff  actually  performed  the  ser- 
vices, and  made  the  outlays  for  which  he  sues,  seems  to  have 
had  much  influence  in  the  determination  of  the  cause  by  the 
court  below.  Doubtless  he  is  entitled  to  recover  from  the 
officer  de  jure^  Stewart,  the  compensation  to  which  he  is  en- 
titled by  contract  or  by  law.     It  will  be  remembered  that  he 

Vol.  LVI— 45. 
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was  the  sheriffs  deputy  when  the  void  order  for  the  removal 
of  that  officer  was  made;  Stewart's  right  to  the  office  was  not 
affected  by  that  order;  the  appointment  of  plaintiff  was  not 
revoked,  and  it  continued  valid  during  the  time  he  acted  as 
sheriff.  The  law  regards  Stewart  as  the  sheriff  during  all 
this  time,  and  plaintiff  as  his  deputy.  Plaintiff's  emolu- 
ments must  be  determined  by  the  contract  existing  between 
him  and  Stewart,  either  express  or  implied,  or  by  the  statute 
regulating  the  compensation  of  deputy  sheriffs,  if  there  be 
any  applicable  to  this  case. 

The  judgment  of  the  District  Court  will  be  reversed  and 
the  cause  will  be  remanded  for  judgment  in  accord  with  this 

opinion. 

Reversed. 


Oeobgb  v.  Hart. 


1.  Judgment  Sale:  rbdbhption:  jtudoment  cRSDrroBs.  The  right  of 
jadgment  creditors  to  redeem  from  an  execution  sale  of  prcfpeeby  of  their 
debtor  becomes  barred  in  nine  months  from  the  date  of  the  sale,  unless 
exercised  by  some  creditor  within  that  time. 

Appeal  from  Madison  District  Ootirt. 

Fbtoat,  October  21. 

AonoN  to  enforce  a  redemption  from  a  sheiiff's  sale  of  real 
estate  upon  certain  judgments.  There  was  a  demurrer  to  the 
petition,  which  was  sustained.  The  facts  will  appear  in  the 
opinion.    The  plaintiff  appeals. 

McCaughan  <b  Dahneyj  for  appellants. 

JoJm  Leona/rdy  for  appellee. 

RoTHROCK,  J.     On  September  13,  1878;  two  judgm^its 
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were  recovered  in  the  District  Court  of  Madison  county 
a^nst  one  Horton.  On  the  13th  day  of  De- 
Smptton:  ce°^l>^r,  1879j  the  sheriff  of  said  county  sold  cer- 
SeStSS!  ^^  ^^  estate  in  satisfaction  of  said  judgments. 
Th^  sales  were  subject  to  redemption,  and  the  de- 
fendant Hart  was  the  purchaser.  October  30,  1879,  the 
plaintiff  herein  recovered  judgment  against  said  Horton.  On 
the  80th  day  of  April,  1880,  the  defendant  Hart  recovered  a 
judgment  against  Horton,  which  was  made  a  special  lien  upon 
certain  other  real  estate,  which  was  sold  by  the  sheriff  on  the 
19th  of  June,  1880,  for  the  amount  of  the  judgment  except- 
ing about  five  dollars.  On  the  13th  day  of  December,  1880, 
the  plaintiff  herein  deposited  with  the  clerk  of  the  court  the 
amount  claimed  to  be  necessary  to  redeem  from  the  sales  to 
the  defendant,  and  filed  with  the  clerk  his  affidavit  stating  the 
amount  still  unpaid  and  due  upon  his  own  claim,  and  at  the 
same  time  caused  it  to  be  entered  upon  the  record  of  the  sales 
aforesaid  that  he  was  willing  to  take  the  land  at  the  fall 
amount  paid  in  redemption,  and  in  addition  thereto  credit  the 
sum  of  $150  upon  his  own  judgment.  The  defendant  refused 
to  accept  the  money  deposited  with  the  derk  in  redemption^ 

The  only  question  presented  by  these  fects  is,  had  the 
plaintiff  the  right  to  redeem  from  the  sales  to  the  defendant. 
It  will  be  observed  that  plaintiff  made  the  deposit,  claiming 
the  right  to  redeem,  one  year  from  the  day  of  the  sale. 

Section  3102  of  the  Code  provides  that  the  defendant  may 
redeem  real  property  at  any  time  within  one  year  from  the 
day  of  sale.  Section  3103:  "For  the  first  six  months  after 
such  sale  his  right  to  redeem  is  exclusive,  but  if  no  redemp- 
tion is  made  by  him,  at  the  end  of  that  time  any  creditor  of 
the  defendant,  whose  demand  is  a  lien  upon  such  real  estate, 
may  redeem  the  same  at  any  time  within  nine  months  from 
the  date  of  sale  *  *  *  ^w  j^.  appears  from  these  sections 
that  if  no  redemption  be  made  by  any  creditor  within  nine 
months  such  right  is  extinguished  and  no  redemption  can 
thereafter  be  made  by  any  one  excepting  the  judgment  debtor. 
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§  §  3104  to  8111  contain  provisions  for  creditors  redeeming 
from  each  other.  Sec.  3112  is  in  these  words:  "After  the 
expiration  of  nine  months  from  the  day  of  sale  the  creditors 
can  no  longer  redeem  from  each  other  except  as  hereinafter 
provided;  but  the  defendant  may  still  redeem  ^t  any  time  be- 
fore the  end  of  the  year  as  aforesaid."  Counsel  for  appellant 
contends  that  the  redemption  "hereinafter  provided"  in  § 
3112  is  found  in  §  8118,  which  is  as  follows:  "The  mode  of 
making  the  redemption  is  by  paying  the  money  into  the 
clerk's  office  for  the  use  of  the  persons  thereto  entitled.  The 
person  so  redeeming,  if  not  defendant  in  execution,  must  also 
file  his  affidavit,  or  that  of  his  agent  or  attorney,  stating  as 
nearly  as  practicable  the  amount  still  unpaid  and  due  on  his 
own  claim." 

It  appears  to  us  this  is  a  provision  applying  to  redemptions 
generally.  It  merely  provides  the  mode  or  manner  by  which 
a  redemption  may  be  made  at  any  time  and  by  any  one  enti- 
tled to  redeem.  Sections  8113  to  8117,  inclusive,  point  out 
and  state  the  exceptions  to  8112.  We  are  clearly  of  the 
opinion  that  as  no  creditor  redeemed  from  the  sale  within 
nine  months  the  right  to  make  redemption  after  that  time 
was  lost.  Something  is  claimed  from  the  fact  that  the  de- 
fendant herein  was  a  junior  judgment  creditor,  as  well  as  a 
purchaser.  We  think  this  cannot  be  held  to  extend  the  time  for 
redemption.  If  no  redemption  by  a  creditor  be  made  within 
nine  months  none  can  be  made  after  that  time.  The  ball 
must  be  set  in  motion,  so  to  speak,  within  the  time  prescribed 
by  the  statute. 

Affirmed. 
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Allsbton  y.  Eldbidge. 

1.  Fraotioe;  appeal:  fboh  inteblooutobt  ordeb.  The  statute  does 
not  give  a  right  of  appeal  from  an  order  granting  a  change  of  venue, 
but  an  appeal  properly  taken  from  an  interlocutory  order  affecting  sub- 
stantial rights  brings  up  for  review  all  rulings  theretofore  made  in  the 
action  and  duly  excepted  to. 

2. :  chanqb  of  ventjb.    A  change  of  venue  may  be  had  on  the 

ground  of  the  prejudice  of  a  judge,  on  a  proper  showing,  although  the 
term  of  the  presiding  judge  expires  before  t)ie  next  ensuing  term  of 
court,  which  is  the  first  term  at  which  the  case  can  be  tried. 

3.  Attachment:  GBonin>s  fob:  facts  considebed.    Facts  considered 

and  held  insufficient  to  authorize  an  attachment. 

4.  :  BELBA8B  OF:  BOKD.  A  boud  given  by  an  attadiment  defend- 
ant in  whose  custody  the  attached  property  is  left,  conditioned  that  he 
will  return  the  same  on  demand  to  the  sheriff,  does  not  constitute  a 
statutory  delivery  bond  which  will  discharge  the  attachment. 

Appeal  from  Jasper  Cwcv/U  Gov/rt^  also  Polk  Cvrcmt  Court, 

Fridat,  Ootobbb  21. 

AonoN  IN  EQUITY.  The  plaintiflF  filed  her  petition  in  the 
Circuit  Court  of  Jasper  county,  asking,  among  other  things, 
for  a  specific  attachment  against  certain  property,  and  also 
for  a  general  attachment.  A  writ  was  issued  containing  two 
mandates,  one  for  a  specific  attachment  and  one  for  a  general 
attachment.  Afterward  the  defendant  filed  an  affidavit  that 
he  was  about  to  file  a  motion  to  dissolve  the  specific  attach- 
ment. He  also  filed  a  motion  for  a  change  of  venue  to  the 
District  Court.  The  plaintiff  objected  to  any  change,  and 
especially  to  a  change  to  the  District  Court,  and  filed  an  affi- 
davit of  prejudice  of  the  District  Judge.  The  Circuit  Court 
granted  a  change  and  ordered  the  cause  to  be  transferred  to 
the  Circuit  Court  of  Polk  county.  The  plaintiff  gave  notice 
of  an  appeal,  and  filed  a  supersedeas  bond.  The  proper  pa- 
pers were  filed  by  the  defendant  in  the  Circuit  Court  of  Polk 
county.     A  copy  of  the  notice  of  appeal  and  supersedeas 
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bond  were  filed  in  the  same  court  by  the  plaintifi^,  and  a  mo- 
tion was  made  by  her  for  a  postponement  of  all  proceedings 
in  the  cause  pending  the  appeal,  which  motion  was  overruled 
and  the  plaintiff  excepted.  The  defendant  then  filed  a  mo- 
tion to  dissolve  both  attachments,  which  motion  was  sus- 
tained except  as  to  a  portion  of  the  property  held  under  the 
general  attachment,  to  which  ruling  the  plaintiff  excepted. 
She  appeals  from  both  rulings  excepted  to. 

JRyan  Btob.^  for  appellant 

xS.  S.  Patterson  and  Naurse  <&  ITauff'man,  for  appellee. 

Adams,  Ch.  J. — I.  The  first  question  presented  is  as  to 
whether  the  plaintiff  had  a  right  to  appeal  from  the  order 
1.  PRACTICE'  gwui ting  a  change  of  venue  at  the  time  she  at- 
fifteriocutJSy*  tempted  to  appeal  If  she  had,  then  her  appeal, 
^^^^^'  a  supersedeas  bond  having  been  filed,  should  have 

had  the  effect  to  stay  proceedings,  and  the  Circuit  Court  of 
Polk  county  erred  in  not  sustaining  the  plaintiff's  motion  to 
postpone. 

An  appeal  may  be  taken  from  ^<  an  order  made  affecting  a 
substantial  right  in  an  action,  when  such  order  in  effect  de- 
termines the  action  and  prevents  a  judgment  from  which  an 
appeal  might  be  taken."  Code,  §  3164,  subdivision  1. 
The  plaintiff  insists  that  an  order  granting  a  change  of  venue 
i8  of  the  kind  above  described. 

But  sending  an  action  to  another  court  to  be  tried  does  not 
determine  the  action,  nor  does  it  prevent  a  judgment  from 
which  an  appeal  may  be  taken.  In  our  opinion  the  statute 
cited  does  not  give  plaintiff  the  right  of  appeal  which  she 
claims. 

But  the  plaintiff  cites  to  us  subdivision  2  of  the  same  sec- 
tion, in  which  it  is  provided  that  an  appeal  may  be  taken 
from  "  a  final  order  made  in  a  special  proceeding  affecting  a 
substantial  right  therein."     It  is  equally  evident  to  our  mind 
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that  the  order  granting  a  change  of  venue  is  not  the  kind 
described  in  this  provision. 

There  are  some  other  orders  from  which  an  appeal  may  be 
taken,  but  the  plaintiff  does  not  claim  that  the  order  in  ques- 
tion is  one  of  them,  and  it  is  suflBcient  for  us  to  say  that  we 
think  it  is  not. 

It  follows,  then,  that  at  the  time  of  the  action  of  the  Circuit 
Court  of  Polk  county  no  appeal  had  been  taken  which  the 
court  was  bound  to  respect,  and  that  the  court  did  not  err  in 
overruling  the  plaintiff's  motion  to  grant  a  postponement  of 
proceedings  pending  the  appeal. 

Now,  while  it  appears  to  us  that  the  plaintiff  had  no  right 
of  appeal  from  the  order  granting  the  change  of  venue  at  the 
time  she  attempted  to  appeal  therefrom,  yet  as  a  right  of 
appeal  has  arisen  from  an  order  subsequently  made;  viz.,  the 
order  dissolving  the  specific  and  general  attachments,  it 
appears  to  us  that  we  may  properly  review  any  other  error 
which  the  appellant  claims  was  made  in  the  case.  Because 
the  statute,  does  not  provide  for  an  appeal  from  an  order 
granting  or  refusing  a  change  of  venue,  it  does  not  follow 
that  the  action  of  the  court  in  granting  or  refusing  such 
change  is  not  reviewable.  The  right  to  such  review  is  ex- 
pressly recognized  in  J  ones  v.  The  C.  <6  N.  W,  R^y  Co..,  86 
Iowa,  68,  and  Ferguaon  v.  Davis  county ^  51  Iowa,  224.  An 
appeal  after  final  judgment  will  bring  up  for  review  all  the 
rulings  in  the  case  which  have  been  properly  excepted  to. 
And  we  see  no  reason  why  an  appeal  properly  taken  before 
final  judgment  may  not  bring  up  for  review  all  the  rulings 
in  the  case  theretofore  made  and  properly  excepted  to.  The 
reason  for  not  allowing  an  appeal  directly  from  each  inter- 
mediate ruling  not  affecting  a  substantial  right,  as  the  ad- 
mission  or  exclusion  of  evidence,  etc.,  is  that  the  allowance 
of  such  appeals  would  too  greatly  postpone  the  final  disposi- 
tion  of  the  case.  Biohards  v.  Bv/rden^  31  Iowa,  306.  Sub- 
ject to  this  consideration  it  is  evidently  important  that  all 
errors  should  be  corrected  as  early  as  possible.    The  statute 
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does  not  provide  expressly,  nor  we  think  by  implication,  that 
these  lesser  intermediate  rulings  shall  not  be  reviewable  until 
after  final  judgment.  It  merely  fails  to  provide  that  the 
party  claiming  to  be  aggrieved  by  the  rulings  shall  have  a 
right  of  appeal  by  reason  of  the  rulings  alone,  and  in. ad- 
vance of  a  ruling  affecting  a  substantial  right. 

In  our  opinion,  then,  the  case  having  been  properly  brought 
to  us  on  appeal,  the  ruling  upon  the  motion  for  a  change  of 
venue  may  be  reviewed  as  well  as  the  ruling  upon  the  motion 
to  discharge  the  attachments. 

The  motion  for  a  change  of  venue  was  based  upon  the 
ground  of  the  prejudice  of  the  circuit  judge.     The  motion, 

2. :         it  appears,  was  filed  in  vacation,  and  but  a  few 

venui^  **'  days  before  the  term  of  olBce  of  the  presiding 
judge  was  to  expire  by  limitation,  when  ie  was  to  be  suc- 
ceeded by  another  person,  and  no  term  of  court  was  to  inter- 
vene. The  plaintiff  insists  that  in  such  case  the  prejudice  of 
the  judge  does  not  constitute  a  ground  for  a  change  of  venue. 

While  it  might  have  been  certain  to  the  judge  to  whom 
the  application  was  made  that  no  trial  could  be  had,  yet  it 
was  not  certain  that  motions  might  not  be  made  which  he 
would  be  called  to  rule  upon  at  chambers.  This  considera- 
tion alone,  we  think,  was  sufficient  to  entitle  the  defendant 
to  a  chaDge  of  venue.  It  is  true  that  a  change  of  venue  is 
called  in  the  Code  a  change  of  place  of  trial;  but  we  cannot 
think  that  the  design  was  to  allow  a  judge  to  whom  objec- 
tion is  made  to  retain  a  case  for  the  disposition  of  all  pre- 
liminary questions  before  granting  a  change  of  venue,  where 
the  application  had  been  made  in  the  mode  in  which  the 
statute  requires.  Indeed,  where  the  objection  is  to  the  court, 
the  statute  expressly  contemplates  that  a  change  shall  be  had 
before  the  issues  are  made  up  and  before  the  case  is  ready  for 
trial.  It  is  not  true  then,  as  the  plaintiff  contends,  that  a 
change  can  be  had  for  no  purpose  other  than  the  trial. 

We  may  say  further  that,  if  we  could  see  no  reason  what- 
ever in  the  nature  of  things  for  a  change  in  this  case,  we 
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should  hesitate,  in  view  of  the  imperative  language  of  the 
statute,  to  hold  that  a  change  should  not  be  granted  where 
the  statute  providing  for  a  change  had  been  fiillj  complied 
with. 

In  our  opinion  the  motion  for  a  change  of  venue  was 
properly  sustained. 

II.  We  come  now  to  inquire  whether  the  motion  to  dis- 
charge the  attachments  was  properly  sustained. 

The  plaintiff'^s  assignor,  one  A.  M.  Allerton,  had  entered 
into  a  contract  with  the  defendant  for  an  exchange  of  prop- 
8.  ATTACH-  erty,  whereby  he  sold  to  defendant  2,100  acres  of 
Sctel^n^'*  land  in  the  counties  of  Jasper  and  Marshall,  and 
aidered.  certain  farming  utensils,  horses  and  other  per- 

sonal property;  and  in  consideration  thereof  the  defendant 
sold  and  transferred  to  the  plaintiffs  assignor  certain  stock 
in  the  East  River  Gas  Light  Co.,  of  Long  Island  City,  whose 
par  or  nominal  value  was  $95,000,  and  the  defendant  was  to 
pay  off  the  floating  indebtedness  of  the  company,  which  was 
stated  to  be  $2,500.  He  also  agreed  to  procure  and  deliver 
to  the  plaintiff's  assignor  the  remaining  stock  of  said  gas 
company,  whose  par  or  nominal  value  was  $5,000,  but  whose 
actual  or  market  value  was  $2,250,  which  stock  was  to  be  de- 
livered at  the  time  the  deed  of  the  land  should  be  delivered, 
which  was  to  be  done  on  or  before  December  10,  1879,  or  in 
case  of  feilure  the  defendant  was  to  pay  therefor  the  value 
thereof,  viz.,  forty -live  dollars  per  share.  The  plaintiff's  as- 
signor contracted  also  in  the  same  instrument  to  sell  to  the 
defendant  certain  hogs,  shoats,  steers,  calves,  cows,  heifers 
and  a  Durham  bull,  for  which  the  defendant  was  to  pay  him 
iifteen  thousand  dollars  in  money,  and  the  title  to  the  stock 
was  not  to  vest  in  the  defendant  except  as  the  same  was  paid 
for.  After  the  plaintiff  succeeded  to  all  the  rights  of  A.  M. 
Allerton  under  the  contract,  the  defendant  executed  to  her  a 
chattel  mortgage  to  secure  the  payment  of  the  said  sum  of 
$15,000.  She  now  brings  this  action  for  an  accounting, 
averring,  among  other  things,  that  the  defendant  falsely  rep- 
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resented  the  floating  indebtedness  of  the  gas  company  to  be 
much  smaller  than  it  is;  that  it  is  in  fact  $9,000,  and  that 
the  defendant  refuses  to  pay  the  same  and  refuses  to  allow 
her  to  pay  the  same  until  there  has  been  an  adjudication 
thereon.  She  also  avers  that  the  defendant  has  not  delivered 
to  her  the  remaining  stock  of  the  par  value  of  $5,000  nor  any 
part  thereof,  and  that  he  is  not  able  to  deliver  the  same  and 
does  not  design  to  do  so.  She  also  avers  that  he  has  failed 
to  pay  certain  interest  upon  mortgages  upon  the  property  of 
the  gas  company  which  he  agreed  to  pay,  and  which  she  has 
paid.  She  avers  that  the  defendant  is  a  non-resident  of  Iowa; 
that  the  indebtedness  was  incurred  for  property  obtained  un- 
der false  pretenses,  and  that  nothing  but  time  is  wanting  to 
fix  an  absolute  indebtedness.  She  also  avers  that  she  has  rea- 
son to  believe  and  does  believe  that  the  defendant,  imless  re- 
strained by  court,  will  dispose  of  said  property  fraudulently 
and  for  the  purpose  of  putting  the  same  beyond  her  reach. 
She  asks  judgment  for  the  sum  of  $12,500  and  a  special  at- 
tachment against  the  real  and  personal  property  of  the  defen- 
dant received  through  the  contract,  and  a  general  attachment 
against  the  goods  and  chattels  of  the  defendant  generally. 

An  order  was  granted  by  the  judge  that  a  writ  of  attach- 
ment issue  as  prayed,  and  »  writ  was  accordingly  issued  and 
levied. 

We  will  proceed  tirsl  to  inquire  as  to  whether  the  plaintiff 
was  entitled  to  a  specific  attachment. 

Section  3000  of  the  Code  provides  for  a  specific  attach- 
ment of  personal  property  where  the  plaintiff  has  a  lien  upon 
the  property,  and  where  it  satisfactorily  appears  from  the  pe- 
tition, verified  on  oath  or  by  affidavit,  or  the  proofs  in  the 
cause,  that  the  plaintiff  has  a  just  claim,  and  that  the  prop- 
erty has  been  or  is  about  to  be  sold,  concealed,  or  removed 
from  the  State,  or  where  the  plaintiff  states  on  oath  that  he 
has  reasonable  cause  to  believe  and  does  believe  that  unless 
prevented  by  the  court  the  property  will  be  sold,  concealed 
or  removed  from  the  State, 
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This  provision  evidently  affords  no  warrant  for  a  specific 
attachment  of  real  estate.  Wliether  it  affords  a  warrant  for 
a  specific  attachment  of  the  personal  property  must  depend 
among  other  things  upon  whether  the  indebtedness  sought  to 
be  recovered  is  a  lien  upon  the  property.  The  indebtedness 
sought  to  be  recovered  is  no  part  of  the  $16,000  arising  under 
the  second  part  of  the  contract,  and  for  which  a  chattel  mort- 
gage was  given.  It  consists  of  the  $9,000  alleged  to  be  the  float- 
ing indebtedness  of  the  gas  company  and  $2,250  alleged  to 
be  due  for  failure  to  deliver  the  gas  stock  remaining  to  be  de- 
livered, and  $950  alleged  to  be  due  by  reason  of  certain  in- 
terest paid  by  plaintiff,  but  which  should  have  been  paid  by 
the  defendant. 

As  to  the  $9,000,  we  think  it  is  suflScient  to  say  that  it  is 
not  alleged  that  the  plaintiff  has  paid  it,  nor  is  thei^  any  al- 
legation in  respect  to  it  upon  which  a  recovery  can  be  based. 
We  are  of  the  opinion  also  that  no  recovery  can  be  had  for 
the  $2,250.  Until  the  expiration  of  the  tinie  within  which 
the  defendant  might  deliver  the  stock  no  money  claim  arose 
for  want  of  delivery.  The  deed  of  the  lands  was  to  be  deliv- 
ered on  or  before  December  10,  1879,  and  the  stock  was  to 
be  delivered  within  one  year  thereafter.  This  action  was 
brought  November  15,  1880.  The  defendant  had  at  least  a 
year  from  the  delivery  of  the  deed,  if  the  deed  was  not  de- 
livered later  than  December  10,  1879.  It  does  not  appear 
that  a  deed  of  all  the  lands  has  been  delivered  yet.  The  de- 
fendant had,  then,until  December  10, 1880,  at  least,  in  which 
to  perform  his  contract.  The  action  was  brought  before  that' 
time.  It  is  not  true  that  nothing  but  time  was  wanting  to 
create  an  absolute  indebtedness.  Time  and  a  failure  to  de- 
liver the  stock  were  wanting. 

So  far  as  the  item  of  $950  is  concerned,  being  the  alleged 
indebtedness  for  the  payment  of  interest,  there  is  no  pretense 
that  the  plaintiff  had  a  lien.  She  may  have  been  entitled  to 
a  general  attachment  for  this  indebtedness,  and  that  she  is  al- 
lowed to  have,  and  no  question  is  raised  by  either  party  in 
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regard  to  this  item.  Having  reached  the  conclusion  that  the 
other  alleged  indebtedness  has  no  existence,  it  would  be  im- 
proper to  inquire  whether  the  plaintiflF  would  have  a  lien 
therefor  if  it  did  exist  as  alleged. 

But  the  plaintiff  claims  that  she  is  entitled  to  a  specific 
attachment  under  section  3001  of  the  Code.  That  section 
provides  for  such  attachment  where  the  petition  shows  a 
fraudulent  purchase  of  the  property,  and  where  the  action  is 
brought  to  vacate  the  contract  and  have  a  restoration  of  the 
property. 

But  this  action  was  not  brought  for  that  purpose,  and  the 
section  has  no  applicability  to  the  plaintiff's  case. 

She  contends,  however,  that  the  defendant  was  estopped 
from  moving  to  discharge  the  attachment,  whatever  grounds 

4. :         there  might  otherwise  have  been  for  such  dis- 

bond.  '  charge,  because  the  defendant  gave  a  delivery 
bond  for  the  property  and  received  the  same  into  his  posses- 
sion. A  copy  of  the  bond  and  receipt  is  set  out  The  plain- 
tiff's theory  is  that  by  the  execution  of  the  bond,  signed  as  it 
was  by  the  defendant  and  another  person,  and  by  the  receipt 
of  the  property,  the  attachment  was  discharged,  and  hence 
there  was  nothing  upon  which  the  motion  to  discharge  could 
operate. 

Without  considering  whether  she  could  be  prejudiced  by 
the  sustaining  of  the  motion  if  the  plaintiff's  theory  is  cor- 
rect, we  have  to  say  that  we  do  not  think  that  the  attachment 
was  discharged  by  the  giving  of  the  bond  and  receipt.  The 
.statute.  Code,  section  2994,  prescrit^es  the  kind  of  bond  that 
shall  be  given  in  order  to  effect  the  discharge  of  the  attach- 
ment. It  must  be  to  the  effect  that  the  defendant  will  per- 
form the  judgment  of  the  court.  Such  bond  becomes  a  new 
and  substituted  security  for  the  attachment.  The  bond  given 
was  not  such  bond.  It  contained  no  obligation  to  perform 
the  judgment  of  the  court,  but  merely  to  return  the  prop- 
erty. It  was  such  bond  as  the  sheriff  might  have  taken  from 
any  person  to  whom  he  had  entrusted  the  property  for  sala 
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keeping.  The  property  consisted  of  hogs,  horses,  com,  hay 
and  property  that  needed  care.  The  reason  for  giving  the 
hond  as  recited  therein  is  that  the  property  needed  care.  It 
was  competent  for  the  sheriff  to  arrange  with  the  defendant 
to  take  the  property  and  bestow  the  needed  care.  The  re- 
ceipt provided  that  the  property  should  be  returned  to  the 
sheriff  on  demand  for  justifiable  cause,*  of  which  the  sheriff 
was  to  be  the  judge.  He  might  then  take  possession.  This, 
we  think$  shows  very  clearly  that  the  lien  of  the  attachment 
was  not  deemed  to  be  discharged.  The  motion  to  discharge, 
then,  was  in  order,  and  we  think  it  was  properly  sustained  so 
&r  as  it  was  sustained. 

xLffismed. 


Pellebsells  t.  Allen  et  al. 

1.  Judgment:  sxtpebsedbas:  bbflbvik.  Where  property  attached  was 
released  by  a  justice  of  the  peace  as  exempt,  on  motion  therefor,  it  was 
held  that  snch  dedslon  was  condnsiye  as  to  the  defendants'  right  to  the 
property  until  reversed,  and  that  he  might  maintain  replevin  therefor  if 
again  seized  by  the  plaintiff,  although  the  latter  had  sued  out  a  writ  of 
error  from  the  decision  of  the  justice  but  had  filed  no  supersedeas  bond. 

Appeal  from  Sao  District  Court. 

Fbiday,  Ootobeb  21. 

Action  to  recover  specific  personal  property.  The  alleged 
ground  of  detention  was  that  one  of  the  defendants  had  levied 
upon  and  taken  the  property  into  his  possession  under  and  by 
virtue  of  an  execution  against  the  plaintifi*,  who  claimed  the 
property  was  exempt  from  execution.  Trial  by  jury.  Ver- 
dict and  judgment  for  plaintiff,  and  defendants  appeal. 

CJiarUs  2?.  Ooldsmith^  for  appellants. 

Dams  <k  Elhjoood^  for  appellee. 
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Seevees,  J. — I.  The  defendant  Allen  commenced  an  ac- 
tion before  a  justice  of  the  peace  against  the  plaintiff,  in  which 
1.  judombnt:  an  attachment  was  sued  out  and  the  property  in 
replevin.  '  controversy  attached,  on  the  19th  day  of  Novem- 
ber, 1880.  In  said  action  the  present  plaintiff  filed  a  motion 
under  §  3018  of  the  Code  to  discharge  the  property  because 
it  was  exempt  from  execution.  On  the  27th  day  of  Novem- 
bar,  1880,  the  main  action  was  tried,  and  also  said  motion 
heard  and  determined.  The  motion  was  sustained  and  the 
property  discharged,  but  the  defendant  Allen  recovered  a 
judgment  against  the  plaintiff.  Said  judgment  was  general 
and  was  not  a  lien  on  the  attached  property.  On  the  29th 
day  of  November,  1880,  the  defendant  Allen  sued  out  a  writ 
of  error  from  the  Circuit  Court  on  the  ground  the  justice 
had  erred  in  discharging  the  attached  property,  and  this  ac- 
tion was  pending,  as  we  understand,  when  this  cause  was 
tried.  On  the  day  last  aforesaid  Allen  caused  an  execution 
to  issue  on  the  judgment  rendered  in  his  favor  by  the  justice 
of  the  peace,  and  by  virtue  of  such  execution  and  a  levy 
thereunder  the  defendants  have  possession  of  the  property  in 
controversy. 

The  defendants  pleaded  the  matters  aforesaid  in  abatement 
of  this  action,  the  argument  being  that  the  judgment  on  the 
motion  was  an  adjudication,  but  that  the  suing  out  of  the 
writ  of  error  had  the  effect  to  transfer  the  proceeding  to  the 
Circuit  Court,  and  as  it  has  not  been  determined  this  action 
should  be  abated. 

The  motion  to  discharge  the  property  being  authorized 
by  statute,  the  adjudicatii^n  of  the  justice  discharging  the 
property  was  final  and  conlusive  unless  it  was  suspended  or 
reversed  as  provided  by  law.  The  plaintiff,  then,  was  entitled 
to  the  possession  of  the  property  in  accordance  with  the 
order  discharging  it  from  attachment.  The  judgment  in  the 
main  action  did  not  continue  the  lien  of  the  attachment.  If 
preserved  at  all,  or,  if  the  sheriff  was  entitled  to  possession 
under  the  attachment,  it  must  be  the  suing  out  of  the  writ  of 
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error  had  such  effect.  The  statute  provides  when  attached 
property  has  been  discharged  the  plaintiff,  in  case  he  desires 
to  appeal,  may  so  announce,  and  if  the  appeal  is  perfected 
within  two  days  the  lien  is  preserved.  Code,  §  3019.  But 
in  order  to  have  this  effect  a  supersedeas  bond  must  be  given. 
Code^  §  3186.  If  it  be  conceded  a  writ  of  error  should  have 
the  same  effect  as  an  appeal,  a  bond  is  required  if  a  stay  of 
proceedings  is  desired.  Code,  §  3601.  In  the  present  case 
no  such  bond  was  given  and  the  lien  of  the  attachment  ceased. 
The  levy  under  the  general  execution  amounted  to  a  new 
seizure  and  the  plaintiff  was  without  remedy  unless  he  can 
maintain  this  proceeding.  We  think  he  can  do  so,  and  the 
court  did  not  err  in  overruling  the  plea  in  abatement. 

II.  The  plaintiff  in  substance  testified  he  had  lived  in 
"Wisconsin  but  had  left  there  intending  to  go  to  Sao  City, 
Iowa,  and  that  such  place  was  his  residence.  On  cross-exam- 
ination he  was  asked  "  Did  you  tell  any  one  you  were  going 
to  any  other  place  than  Sac  City,  Iowa?"  An  objection  to 
this  question  was  sustained.  It  is  not  claimed  the  question 
was  asked  for  the  purpose  of  impeachment.  If  the  plaintiff 
had  made  such  statement  it  was  competent  to  so  prove  by 
any  person  to  whom  it  was  made.  ISo  such  attempt  was 
made.  The  evidence  sought  to  be  elicited  would  only  have  a 
remote  bearing  on  the  issue,  and  if  answered  in  the  affirma- 
tive could  not  have  changed  the  result.  Therefore  the  error, 
if  it  is  such,  cannot  be  regarded  as  prejudicial. 

III.  The  sheriff  was  on  the  stand  as  a  witness  for  plaint- 
iff and  produced,  and  the  same  was  offered  in  evidence,  the 
execution  and  return  thereof.  The  defendant  objected  on  the 
ground  of  incompetency.  The  objection  was  overruled.  It 
is  now  said  the  ruling  was  erroneous  because  the  execution 
and  return  is  a  part  of  a  judicial  record  and  should  have  been 
t>n  file  in  the  justice's  office,  and  the  latter  alone  could  certify 
to  its  genuineness.  In  this  view  we  do  not  concur.  It  was 
not  objected  below  the  execution  was  not  genuine,  or  did  not 
come  from  the  proper  repository,  and  such  objection  cannot 
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be  made  for  the  first  time  here.  Besides  this  the  execution 
introduced  in  evidence  was  identified  bj  the  sheriff  as  the 
one  under  which  he  acted,  therefore  it  makes  no  difference 
where  it  came  from  or  whether  it  had  ever  been  returned  to 
the  justice. 

IV.  One  Hunefelt  was  introduced  as  a  witness  by  the  plaint- 
iff and  testified  to  the  value  of  the  horses,  whereupon  the  de- 
fendants sought  to  prove  on  cross-examination  the  plaintiff 
never  claimed  the  horses  were  exempt,  but  had  waived  the 
provisions  of  the  law  in  this  respect.  The  court  refused  to 
permit  this  to  be  done,  and  the  ruling  was  right,  because  it 
was  not  proper  cross-examination,  and  besides  this  the  wit- 
ness did  afterward  testify  fully  as  to  the  matters  aforesaid. 

In  view  of  what  has  been  said  it  is  not  deemed  necessary 
to  notice  the  other  errors  assigned  and  argued  except  to  say 
the  instructions  are  correct  and  the  verdict  is  in  accord  there* 
with. 

Affibhed. 


Smith  &  Baylies  v.  The  0.,  E.  I.  &  P.  R.  Co. 

1.  Attorney's  Lien :  kotiob  of:  suffioibnct.  A  notice  of  a  claim  for 
an  attorney's  lien,  inserted  by  the  plaintifiTs  attorneys  in  the  original 
notice  served  upon  the  defendant  in  an  action,  is  sufficient  if  properly 
signed. 

2. :  :  SERViCB  on  corporation.    The  service  of  notice  of  a 

claim  for  an  attorney's  lien  upon  the  agent  of  a  corporation  upon  whom 
the  original  notice  in  the  same  action  is  served,  and  at  the  same  time,  is 
a  sufficient  service  to  bind  the  corporation. 

3.  :  WHEN  given:  actions  of  tort*    The  right  to  a  lien  on  money 

due  his  client  in  the  hands  of  the  adverse  party,  given  an  attorney  by 
subdivision  3  of  section  215  of  the^Code,  is  not  confined  to  actions  on  con- 
tract, but  exists  in  all  actions  where  there  is  a  money  liability  from  the 
adverse  party  to  his  client. 

4. :  notice,    a  single  notice  that  a  lien  is  claimed  is  suffident  to 

cover  all  services  rendered  in  the  action  by  the  claimant,  whether  before 
or  after  the  service  of  the  notice. 
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Appeal  from  Polk  Circuit  Court. 

'Fbiday^  October  21, 

The  plaintiflfe  were  employed  by  one  Johnson  to  com- 
mence and  prosecute  an  action  against  the  defendant  for  a 
personal  injury.  They  allege  that  at  the  time  of  the  com- 
mencement of  the  action  they  gave  notice  to  the  defendant 
that  theyclaimed  an  attorney's  lien  upon  money  in  defend- 
ant's possession  due  Johnson,  for  general  balance  of  compen- 
sation due  them  for  services  as  attorneys  for  Johnson.  They 
allege  that  after  the  service  of  sach  notice  the  defendant  set- 
tled with,  and  paid,  Johnson  in  full  in  disregard  of  their  at- 
torney's lien;  that  judgment  has  been  obtained  against  John- 
son for  $100  for  such  services;  that  execution  has  been  issued 
and  returned  unsatisfied,  and  that  the  judgment  is  wholly  ^ 
unsatisfied.  They  therefore  ask  judgment  against  the  de- 
fendant for  $100  and  interest  and  co^ts.  The  several  matters 
of  defense  will  be  set  out  in  the  opinion.  There  was  a  trial 
without  a  jury  and  judgment  for  the  plaintiflfs  for  the 
amount  claimed.     The  defendant  appeals. 

Wright  (6  Wright^  for  appellant. 

Smdth  <&  Baylies^  for  themselves. 

Adams,  Oh.  J. — I.     The  defendant  claims  that  the  notice 

of  the  lien  upon   which  plaintifts  rely  is  insufficient.  •  The 

LATTORKWa  notice  was  inserted  in  the  original  notice,  and  the 

offaiSS-*^®     service  of  it  was  made  in  connection  witli  the 

^®°^^'  service  of  the  original  notice. 

The  objection  is  based  upon  the  ground  that  the  original 
notice  can  have  but  one  office,  and  that  is  to  bring  the  de- 
fendant into  court;  and  that  anything  inserted  in  the  notice 
not  pertinent  to  this  purpose  is  foreign  and  extraneous  and 
ought  not  to  be  treated  as  having  any  force. 

The  statute  simply  requires  the  notice  to  be  in  writing. 
Vol.  LYI— 46. 
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In  this  respect  the  notice  given  conformed  to  the  statute.  It 
was  not  a  part  of  the  original  notice,  but  was  written  in  a 
blank  space  between  the  parts  of  the  original  notice.  If  it 
had  been  written  upon  the  margin,  below  the  original  notice, 
and  properly  signed,  we  think  no  question  could  be  properly 
raised  as  to  its  suflSciency.  The  case,  in  our  opinion,  is  not 
essentially  diflferent.  To  hold  that  it  is  would  be  giving  more 
force  to  a  mere  matter  of  form  than  we  feel  justified  in  doing. 

It  has  occurred  to  us  that  possibly  a  question  might  have 
been  raised  in  regard  to  the  sufficiency  of  the  signing. 
How  the  notice  was  in  fact  signed  does  not  distinctly  appear. 
A  copy  is  set  out,  but  the  signature  is  omitted.  We  infer, 
however,  that  it  was  not  signed  by  Johnson  alone,  the 
plaintiff  in  that  case,  but  by  his  attorneys,  the  present 
plaintiffs,  who  claim  the  lien.  It  would  seem  clear  that 
*  Johnson  could  not  give  the  requisite  notice  of  the  claim  of  a 
lien.  The  doubt  we  have  is  as  to  whether  his  attorneys  could 
do  so  if  tliey  signed  the  paper  merely  in  a  representative 
capacity.  So  far,  however,  as  the  abstract  shows,  it  might 
have  been  signed  by  the  plaintiffs  both  in  their  representa- 
tive and  individual  capacity.  Besides,  no  question  upon  this 
point  has  been  raised  by  the  defendant,  and  we  refer  to  it 
merely  because  we  do  not  wish  to  be  understood  as  having 
passed  upon  it. 

II.  It  is  further  objected  that  the  notice,  so  far  as  it  was 
a  notice  of  a  claim  of  a  lien,  was  not  served  upon  the  right 

2.  — : :  person.     It  seems  to  be  conceded  that  the  agent 

iBorporation.  upon  whom  the  notice  was  served  was  such  agent 
that  the  service  was  sufficient  to  bind  the  company  so  far  as 
the  original  notice  was  concerned,  but  it  is  insisted  that  it 
does  not  follow  that  he  was  such  agent  that  the  company  was 
bound  so  far  as  the  notice  of  the  claim  of  a  lien  was  con- 
cerned. 

The  notice  of  the  claim  of  a  lien  may  be  served  upon  the 
adverse  party  or  the  attorney  of  such  party.  In  this  case  the 
adverse  party  is  a  corporation.     Notice  to  it  can  be  served 
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only  by  service  upon  some  officer  or  agent.  Upon  what  offi- 
cer or  airent  notice  of  a  claim  of  a  lien  can  be  served  the 
statute  does  not  provide.  The  general  rule  is  that  notice  to 
a  corporation  should  be  served  upon  some  officer  or  agent 
who  is  charged  with  some  duty  respecting  the  matter  to 
which  the  notice  pertains.  Notice  to  a  principal,  generally, 
if  served  upon  an  agent,  should  be  served  upon  such  agent. 
The  very  provision  of  the  statute  allowing  service  of  a  notice 
of  a  claim  of  a  lien  to  be  made  upon  the  attorney  of  the  ad- 
verse party  must  be  based  upon  the  principle  that  the  attor- 
ney is  charged  with  a  duty  in  respect  to  the  claim  from  the 
proceeds  of  which  the  lien  is  to  be  satisfied.  The  statute 
provides  upon  what  persons  an  original  notice  may  be  served. 
"Whether  the  notice  of  the  claim  of  a  lien  may  be  served 
upon  any  one  of  that  class  we  do  not  determine.  Perhaps 
such  service  could  not  be  held  to  be  good.  A  person  by 
merely  belonging  to  such  class  could  not  be  held  to  be 
charged  with  any  duty  in  respect  to  the  claim  upon  the  pro- 
ceeds of  which  a  lien  is  claimed.  But  the  moment  the  original 
notice  is  served  upon  some  individual  agent  of  that  class  the 
agent  so  served  becomes  charged  with  a  duty  respecting  the 
matter  to  which  that  notice  pertains,  viz.,  the  claim  in  suit. 
It  is  his  duty,  at  least,  to  deliver  the  papers  served  upon  him 
to  the  proper  person.  Now,  during  the  time  he  is  charged 
with  such  duty  we  think  that  notice  of  a  claim  of  a  lien 
upon  the  proceeds  of  the  claim  in  suit  may  be  served  upon 
him. 

III.     The  point  upon  which  the  defendant  seems  to  rely 
with  most  confidence  is  that,  where  there  is  nothing  due 

3. .when  from  the  adverse  party  except  by  way  of  dama- 

of  tort.  ges  for  a  tort,  there  is  nothing,  prior  to  judg- 

ment, upon  which  a  lien  can  attach.  The  statute  gives  an 
attorney  a  lien  upon  "  money  due  his  client  in  the  hands  of 
an  adverse  party."  Code,  §  215.  Where  money  is  due 
the  attorney's  client  only  by  way  of  danaages  for  a  tort,  it  is 
said  that  it  cannot  be  deemed  to  be  money  due  his  client  in 
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the  hands  of  the  adverse  party.  The  defendant  relies  upon  a 
bankrupt  case.  In  re  Scroggin^  8  Bankrupt  Rep.,  330. 
Deady,  J.,  in  construing  a  statute  giving  an  attorney's  h'en 
upon  "money  in  the  hands  of  the  adverse  party,"  said: 
"Something  more  is  meant  than  a  mere  debt  from  such 
party  to  the  client  of  the  attorney  who  claims  the  lien.  On 
the  contrary,  money  in  his  hands  means  some  specific  funds 
which  have  actually  come  into  his  possession  as  custodian  or 
trustee,  and  to  obtain  which  action  is  brought." 

This  view  would  deprive  an  attorney  of  a  lien,  not  only  in 
all  BiCtions  of  tort,  but  in  all  actions  brought  upon  contract, 
except  where  brought  against  a  custodian  or  trustee  for  spe- 
cific funds  held  in  custody  or  trust.  We  think  that  neither 
the  profession  nor  courts  of  this  State  have  placed  so  narrow 
a  construction  upon  our  statute.  Indeed,  it  seems  to  have 
been  assumed  that  an  attorney's  lien  may  properly  be  claimed 
in  all  actions  upon  contract  {Myers  v.  McHugh^  16  Iowa, 
335),  and  we  have  no  doubt  that  this  assumption  is  well 
founded. 

We  come  next  to  inquire  whether  the  actions  in  which  an 
attorney's  lien  can  properly  be  claimed  are  limited  to  actions 
on  contract.  The  statute  provides  that  an  attorney  may  have 
a  lien  upon  money  due  his  client  in  the  hands  of  the  adverse 
party  in  "  an  action,"  etc.  If  by  "  an  action  "  is  meant  sim- 
ply an  action  upon  contract,  the  legislative  intent  was  cer- 
tainly  very  inexplicitly  and  very  strangely  expressed.  We 
can  see  no  reason  for  leaving  the  words,  upon  contract^  to  be 
interpolated  by  judicial  construction.  But  it  is  said  that  the 
necessity  for  such  interpolation  appears  from  the  very  nature 
of  the  case.  It  is  said  that  there  cannot  be  money  due  the 
claimant  in  the  hands  of  the  adverse  party  in  an  action  where 
there  is  simply  a  liability  for  a  tort. 

In  a  certain  sense  this  is  true;  but  it  is  not  more  true  than 
that  there  cannot  be  money  due  the  claimant,  in  the  hands  of 
the  adverse  party,  in  an  action  where  there  is  simply  a  liabil- 
ity upon  contract.    In  neither  case  is  there  any  specific  money 
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upon  which  the  attorney  has  a  lien  in  the  sense  in  which  an 
innkeeper  has  a  lien  upon  the  trunk  of  his  guest,  or  the  land- 
lord upon  the  personal  property  of  his  tenant,  used  upon  the 
premises  during  the  tenancy.  An  attorney's  lien  is  a  mere 
riglit  to  demand  that  when  the  payment  of  the  money  due 
the  attorney's  client  comes  to  be  made,  whether  voluntarily  or 
involuntarily,  the  attorney's  claim  shall  be  respected.  View- 
ing the  lien  in  this  light,  it  will  be  seen  at  once  that  there  is 
no  more  difficulty  in  allowing  it  in  an  action  brought  for  a 
tort  than  in  an  an  action  brought  upon  a  contract.  But  not- 
withstanding the  general  langaage  of  the  statute  allowing  a 
lien  "in  an  action",  etc.,  without  any  express  limitation  to  an 
action  upon  contract,  and  notwithstanding  there  may  not  be, 
in  the  nature  of  things,  any  more  difficulty  in  allowing  it  in 
one  case  than  in  the  other,  yet  it  is  said  that  it  ought  not  to 
be  allowed  except  in  actions  upon  contract,  and  that  this  con- 
sideration alone  would  justify  the  court  in  construing  the 
words  '*an  action",  as  used  in  the  statute  as  meaning  an  ac- 
tion  vpon  a  contract. 

To  this  we  have  to  say  that  if  we  deemed  the  consideration 
far  more,  weighty  than  we  do,  we  should  hesitate  aljout  tak- 
ing the  liberty  with  the  statute  which  we  are  asked  to  take. 
But  we  do  not  deem  it  of  very  great  weight.  The  considera- 
tion urged  is  this:  Litigants  should  be  allowed  to  settle  all 
claims  for  tort  by  compromise.  Now  it  is  said  that  an  at- 
torney's lien  would  embarrass  such  settlements,  and  therefore 
the  lien  should  be  allowed  only  in  actions  upon  contract. 
But  the  argument,  if  sound,  should  be  carried  considerably 
farther.  The  lien  should  be  confined  not  simply  to  actions 
upon  contract,  but  to  actions  upon  contract  in  which  the  de- 
fendant does  not  claim  to  have  a  defense.  No  good  reason 
can  be  assigned  why  the  desirableness  of  allowing  a  settle- 
ment by  compromise  should  exclude  an  attorney's  lien  in  an 
action  for  tort,  brought,  for  instance,  for  destroying  certain 
personal  property,  and  allow  an  attorney's  Hen  in  an 
action  brought  to  recover  the  reasonable  value  of  certain  work 
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and  labor  where  tliere  was  nothing  in  dispute  except  the  value 
of  the  work  and  labor.  Besides,  it  appears  to  us  that  the  em- 
barrassment, which  the  defendant's  counsel  so  greatly  depre- 
cate, is  an  embarrassment  in  paying,  and  not  in  agreeing  by 
compromise  upon  the  amount  due.  The  lien  given  is  not 
upon  the  claim.  If  it  were  perhaps  the  attorneys  would  have 
a  right  to  control  the  claim  if  they  saw  fit,  so  far  as  to  pre- 
vent any  settlement  that  should  not  yield  their  client  enough 
to  pay  them.  But  the  statute  gives  a  lien  merely  upon  the 
money  due.  This  does  not  prevent  the  parties  from  agree- 
ing as  to  the  amount  due  if  they  act  in  good  faith,  and  if 
they  do  thus  agree  the  amount  agreed  upon  becomes  the 
amount  due,  and  that  is  all  that  the  attorneys  have  a  lien 
upon. 

Li.  the  case  at  bar  the  parties  agreed  upon  two  hundred 
dollars  as  the  amount  due.  So  far  the  lien  caused  no  em- 
barrassment. It  should  have  caused  no  embarrassment  in 
the  payment.  The  company  should  have  paid  the  claimant's 
attorneys,  the  present  plaintifi^s,  and  allowed  them  to  settle 
with  their  client  for  what  their  services  were  worth.  But  the 
defendant  claims  that  it  was  its  right  to  pay  the  claimant  di- 
rectly, in  the  absence  of  the  attorneys,  and  without  their 
knowledge. 

The  right  to  make  such  payment  would  doubtless  be  valu- 
able in  many  cases.  It  is  well  known  that  irresponsible  and 
unscrupulous  claimants  can  be  settled  with  upon  more  favor- 
able terms  after  expensive  litigation,  if  they  can  be  allowed 
to  receive  the  whole  payment  and  cheat  their  attorneys.  But 
however  valuable  the  right  may  be,  this  consideration  has  no 
weight  when  addressed  to  a  court. 

Nor,  do  we  think  that  there  is  anything  which  we  can  no- 
tice in  the  objection  that  if  a  lien  is  allowed  attorneys  will 
advise  against  proper  settlements  by  compromise.  The  lien 
is  valuable,  mainly,  where  the  claimant  is  irresponsible. 
Where  such  is  the  case  and  the  claim  is  a  doubtful  one,  the 
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attorneys  are  as  much  interested  in  settling  by  compromise  as 
the  claimant. 

Having  considered  how  the  question  stands  upon  principle, 
we  have  to  inquire  how  it  stands  upon  authority.  The  de- 
fendant relies  upon  Wood  v.  AndreSy  5  Bush  (Ky.),  681; 
Hefnclvy  v.  The  City  of  Chicago^  41  111.,  136;  Coughlin  v. 
JUT.  r.,  G.  <&  R.  B.  Co.,  71  K  Y.,  443;  Eohson  v.  Watson^ 
34  Me.,  20;  Hvitchinaon  v.  Rowa/rd,  15  Vt,  24;  Foot  v. 
Tewksbaryj  2  Vt,  97;  HutcUnsorv  v.  PeUeSy  18  Vt.,  614; 
Chapman  v.  Hood,  1  Taunton,  341. 

All  these  cases  except  the  first  are  cited  in  support  of  the 
proposition  that  there  cannot  be  an  attorney's  lien  before 
judgment.  But  under  our  statute  it  is  evident  th&t  there  can 
be.  The  provision  under  consideration  is  found  in  subdivis- 
ion 3,  of  section  215  of  the  Code.  Subdivision  4  of  the  same 
section  provides  for  obtaining  a  lien  after  judgment.  If  no 
lien  could  be  had  except  after  judgment,  no  force  could  be 
given  to  subdivision  3.  Besides,  in  Jfy^^^.  McHugh,  above 
cited,  the  existence  of  an  attorney's  lien  before  judgment  was 
expressly  recognized. 

The  case  of  Wood  iK  Andres,  cited  by  defendant,  was  de- 
cided under  a  statute  which  is  in  these  words:  "Attor- 
neys-at-law  shall  have  a  lien  upon  any  chose  in  action,  ac- 
count, or  other  claim  or  demand,  put  into  his  hands  for  suit 
or  collection."  It  was  held  that  the  claim  or  demand,  con- 
templated by  the  statute,  was  a  claim  or  demand  arising  only 
by  contract.  We  cannot  say,  taking  the  whole  provision  to- 
gether, that  the  construction  placed  upon  the  language  used 
is  not  correct. 

But  our  statute  is  different.  It  gives  a  lien  upon  "  money 
due."  It  gives  a  lien,  we  think,  wherever  there  is  a  liability 
to  be  discharged  in  money,  and  action  is  brought  for  its  re- 
covery. Damages  for  a  tort  are  to  be  paid  in  money.  It 
may  be  that  the  lien  in  such  case,  or  in  any  case,  is  not  en- 
forceable until  the  amount  has  been  determined  by  judgment 
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or  agreement  But  whenever  enforceable  the  lien  dates  from 
the  service  of  the  notice.    Oode,  §  215. 

The  only  decision  to  which  our  attention  has  been  called, 
made  by  an  appeUate  court  upon  a  statute  similar  to  ours,  is 
in  E.  P.  B.  Co.  V.  Thaicher  dk  Stephms^  17  Kansas,  92. 
That  action,  like  the  present,  was  brought  to  recover  for  per- 
sonal injury.  Notice  of  a  claim  of  an  attorney's  lien  was 
given.  Afcerward  the  company  settled  with  and  paid  off  the 
claimant,  and  no  judgment  was  rendered.  The  court  held 
that  the  lien  attached,  and  that  the  attorneys  were  entitled  to 
recover  of  the  company.  The  court  said:  "This  (statute) 
gives  a  lien,  not  simply  upon  a  judgment,  but  upon  '  money 
due.'  It  does  not  specify  for  what  the  money  must  be  due, 
nor  limit  the  lien  to  any  particular  class  of  liability  or  form 
of  action.  Wherever  an  action  is  pending  in  which  money  is 
due  the  attorney  may  establish  his  lien.  And  in  an  action 
the  verdict  and  judgment  do  not  create  the  liability,  do  not 
make  the  money  due.  They  are  simply  the  conclusive  evi- 
dence of  the  amount  due  from  the  commencement  of  the  ac- 
tion." 

In  our  opinion,  then,  the  tact  that  the  action  in  which  the 
plaintiff's  lien  was  sought  was  for  a  tort,  and  no  judgment 
was  rendered,  is  not  sufficient  to  defeat  their  lien. 

lY.  It  is  said  by  the  defendant,  however,  that  the  plaint- 
iffs had  a  contract  with  their  client,  Johnson,  for  a  contingent 
fee,  to- wit:  one-half  of  the  amount  recovered,  and  that  the  no- 
tice of  a  claim  of  a  lien  as  given,  which  was  a  claim  of  a  lien 
for  general  balance  of  compensation,  was  not  sufficient  to  give 
notice  of  the  plaintiff's  contract. 

We  do  not  feel  req^uired  to  determine  this  question.  We 
have  examined  the  evidence,  and  fail  to  find  the  contract  al- 
leged. The  evidence  tends  to  show  that  at  the  time  the  ser- 
vices were  rendered  such  contract  did  not  exist,  but  that  the 
plaintiffs  were  entitled  to  charge  their  client  what  their  ser- 
vices were  reasonably  worth  and  no  more.  Afterward,  how- 
ever, Johnson  claimed  that  the  plaintiffs  were  to  have  one- 
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liaJf  and  only  half.  So  they  settled  with  hiin,  so  far  as  the 
amount  was  concerned,  upon  that  basis,  and  took  a  judgment 
for  that  amount.  In  proving  their  claim  against  the  defend- 
ant they  proved  what  their  services  were  reasonably  worth, 
and  their  recovery  was  based  upon  such  proof. 

V.  One  question  remains  to  be  considered.  At  the  time 
the  notice  was  served  only  a  small  fraction  of  the  plaintiffs' 

^ services  had  been  rendered.     It  is  claimed  that  no 

notices.         ligj^  could  attach  by  reason  of  the  service  of  such 
notice  except  for  services  then  rendered. 

If  this  construction  of  the  statute  is  correct,  attorneys,  in 
order  to  protect  themselves  fully,  would  need  to  serve  notices 
continually  whQe  their  services  were  being  rendered.  We 
think  that  one  notice  was  sufficient  to  cover  all  the  services 
then  rendered,  or  thereafter  rendered,  in  the  action.  In  our 
opinion  the  judgment  must  be 

Affibmeo. 


Steoup  v.  Haycock  bt  al. 

1.  Contraot :  fob  sale  of  bbal  estate:  ookstbuotiok  of.  A  written 
contnict  construed  and  held  to  constitate  a  sale  of  real  estate  sabject  to 
forfeiture,  and  not  a  mortgage,  the  relation  of  debtor  and  creditor  not 
being  created  thereby  between  the  parties. 

Ajpjpeal  from  Keohuk  Ciromt  Cov/rt, 

Thubsdat,  Octobeb  21. 

Action  at  law  to  recover  the  possession  of  certain  real 
estate.  The  plaintiff  claimed  title  under  a  foreclosure  of  a 
mortgage  executed  by  the  defendants,  a  sale  of  the  premises 
and  conveyance  by  the  sheriffl 

The  defendants  pleaded  the  following  equitable  defense: 
"  That  plaintiff  obtained  a  judgment  in  the  District  Court 
of  said  Keokuk  county,  December  3, 1878,  for  $774.93  debt, 
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and  $67.90  costs,  against  B.  A.  Haycock,  and  a  decree  fore- 
closing a  mortgage  on  the  property  described  in  petition, 
against  both  defendants.  January  20,  1879,  said  property 
was  sold  on  special  execution  issued  on  said  judgment  and 
decree  to  plaintiff  for  the  sum  of  $872.06.  January  9,  1880, 
it  was  agreed  between  plaintiff  and  defendant  B.  A.  Haycock, 
by  parol,  that  said  Haycock  should  pay  the  sum  of  two  hun- 
dred dollars  of  said  indebtedness  then,  and  plaintiff  should 
extend  the  time  for  the  payment  of  the  balance  of  said  debt 
— ^to-wit,  $759.26 — for  twelve  months  from  the  20th  day  of 
January,  1880,  and  that  in  order  to  secure  the  payment  .of 
the  balance  of  said  last  mentioned  sum  the  defendants  should 
not  exercise  their  right  of  redemption  of  said  property,  which 
lien  had  then  eleven  days  to  run,  but  permit  the  sheriff  to 
execute  a  deed  for  said  property  direct  to  plaintiff,  and  plaint- 
iff  should  execute  to  defendant  B.  A.  Haycock  a  bond  for  a 
deed  for  said  property  on  the  payment  of  said  amount;  and 
in  pursuance  of  said  agreement  said  Haycock  paid  the  said 
sum  of  two  hundred  dollars  down,  and  agreed  to  pay  the 
$759.26,  with  ten  per  cent  interest,  on  the  20th  day  of 
January,  1881,  and  plaintiff  executed  and  delivered  to  him  a 
bond  for  a  deed  for  said  property,  a  copy  of  which  is  hereto 
attached,  marked  Exhibit  ^•A,*^  and  made  a  part  hereof,  and 
the  sheriff  did,  on  the  2l8t  day  of  January,  1881,  execute 
a  deed  to  plaintiff  for  said  property,  in  pursuance  of  said 
agreement,  and  this  is  the  deed  referred  to  in  plaintiff's  peti- 
tion, and  the  one  under  which  he  claims  title.  Defendants 
have  been  the  owners  of  said  property,  and  in  possession 
thereof,  since  a  time  prior  to  the  execution  of  the  mortgage 
to  plaintiff,  foreclosed  December  3,  1878,  and  are  still  in  pos- 
session of  the  same." 

To  such  defense  there  was  a  demurrer,  which  was  sus- 
tained, and  the  defendants  appeal. 

SoTwpson  <&  BrowThj  for  appellants. 

Mackey  <&  McLckey^  for  appellee. 
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Seevers,  J.  Exhibit  "A '?,  referred  to  in  and  made  a  part 
of  the  answer,  is  as  follows  :^^ 

"  Know  all  men  by  these  presents,  that  I,  John  Stroup,  of 
Keoknk  connty,  Iowa,  am  held  and  bonnd  to  B.  A.  Haycock, 
of  the  same  place,  in  the  penal  sum  of  one  thousand  dollars, 
on  the  following  conditions: 

"  Whereas,  the  said  John  Stroup  has  this  day  sold  to  the 
said  B.  A.  Haycock  the  following  described  real  estate  in  the 
1.  contkact:  county  of  Keokuk  and  State  of  Iowa,  viz.:  Com- 
real  estate :     mencinff  four  rods  west  of  the  northwest  corner 

construction  ^  ^.^ 

o-  of  block  No.  four  in  the  town  of  Eichland,  thence 

to  run  west  twenty-one  and  one-fourth  rods,  thence  south 
seventeen  rods,  thence  east  twenty-one  and  one-fourth  rods, 
thence  north  to  the  place  of  beginning,  for  the  sum  of 
seven  hunSred  and  fifty-nine  and  26-100  dollars,  with  ten  per 
cent  interest  until  paid.  Now  if  the  said  B.  A.  Haycock,  his 
heirs  or  assigns,  shall  pay  to  the  said  John  Stroup  the  sum 
of  seven  hundred  and  fiily-nine  and  26-100  dollars,  with  ten 
per  cent  interest  from  the  20th  day  of  January,  1880,  and 
relinquish  his  right  of  redemption  of  sale  on  execution  of  the 
aforesaid  described  premises  at  any  time  within  twelve 
months  from  the  date  above,  then  and  in  that  case,  I,  the 
said  John  Stroup,  agree  to  make  to  the  said  B.  A.  Haycock  a 
deed  in  fee  simple  to  the  above  described  premises,  or  forfeit 
the  above  sum.  And  it  is  further  provide  in  this  bond  that 
time  is  the  essence  of  contract,  and  in  case  the  said  Haycock 
fails  to  pay  said  amount  he  agrees  to  surrender  me  full  pos- 
session of  the  premises,  or  pay  all  reasonable  expenses  in  ob- 
taining possession." 

The  question  presented  by  the  demurrer  and  argued  by 
counsel  is  whether  the  transaction  between  the  parties  was  a 
conditional  sale  or  should  be  construed  to  be  a  mortgage. 
The  Circuit  Court  held  it  was  a  sale;  if  it  is  such  the  de- 
murrer was  correctly  sustained.  Rughes  v.  Sheaffy  19  Iowa, 
335.  This,  we  understand,  is  practically  conceded  by  coun- 
eel  for  the  appellants,  but  they  strenuously  insist  the  court 
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erred  in  holding  the  transaction  amonnted  to  a  conditional 
nale;  the  argament  being  that  the  answer  states  the  said  Haj- 
uoek  <<  agreed  to  pay  the  $759.26  with  t^i  per  cent  interest 
on  the  20th  daj  of  January^  1881/'  and  this  all^ation  it  is 
insisted  was  admitted  by  the  demnrrer,  and  therefore  the  re- 
lation of  debtor  and  creditor  existed  between  the  parties,  and 
as  the  conveyance  was  made  as  security  for  the  payment  of 
an  indebtedness  or  performance  of  a  contract  it  should  be 
construed  to  be  a  mortgage.  In  support  of  this  proposition 
Chre^&a  v.  Turner ^  38  Iowa,  112;  Clinton  National  Bank  v. 
Jfanwarringy  S9  Id.,  281,  and  White  v.  Lucae^  46  Id.,  319, 
are  cited. 

The  well  established  rule  is  that  a  demurrer  only  admits  that 
which  is  well  pleaded.  The  contract  was  reduced  to  writing 
and  is  contained  in  the  bond  for  a  deed.  Tnrnin^g  to  it  we 
fail  to  find  any  agreement  on  the  part  of  the  defendants  or 
either  of  them  to  pay  any  sum  whatever.  The  most  that  can 
be  said  is  that  Haycock  had  the  option  to  pay  if  he  saw 
proper.  He  assumed  no  obligation  to  do  so.  The  time 
within  which  the  option  was  to  be  exercised  was  made  mate- 
rial, and  if  a  failure  in  this  respect  occurred  Haycock  agreed 
to  surrender  possession  of  the  premises.  The  plaintiff  could 
not  have  obtained  a  personal  judgment  against  Haycock. 
As  there  was  no  such  contract  as  that  stated  in  the  answer 
shown  by  the  bond,  the  demurrer  did  not  admit  that 
which  never  existed.  By  the  sale  under  execution  the  origi- 
nal debt  was  extinguished,  and  as  no  new  obligation  to  pay 
was  assumed  the  transaction  must  be  regarded  as  a  sale. 
Alston  t>.  WiUon  et  al.y  44  Iowa,  130;  Iowa  Bail/road  Land 
Co.  V.  M'iokely  41  Iowa,  402;  Mickehoait  v.  Lelandy  54 

Id.,  662. 

Affirmed. 
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HOGDON   V.    GbESN.  jg   7g 

1.  Tax  deed:  presumption  op  regularity.    Eyidence  held  sufficient 

to  overcome  the  presumptioii  in  &yor  of  tbe  redtate  in  a  tax  deed. 

2.  Deed:  as  byidsncb:  recital  of  oonsiberation.    The  recital  in  a 

warranty  deed  of  the  consideration  therMbr  is  not  evidence  to  show  that 
the  grantee  is  a  purchaser  for  value,  as  against  one  daiming  adversely 
to  his  title. 

Appeal  from  Cerro  Gordo  Circuit  GovH. 

Friday,  October  21. 

Action  in  equity  to  determine  the  title  to  real  estate. 
The  plaintiff  claims  under  the  patent,  and  defendant  under  a 
tax  title.     Judgment  for  the  former,  and  the  latter  appeals. 

Airi9worth  <&  Hohson^  for  appellant.     . 

Rx'Cha/rA  Webber,  for  appellee. 

Seevbrs,  J. — I.  The  defendant  claims  in  1870  there  was 
voted  by  the  electors  of  the  township  in  which  the  land  in 
1.  TAXDMBD:   controversy  is  situate  a  tax  in  aid  of  the  Central 

presumption  *' 

of  regularity.  Railroad  of  Iowa,  and  that  proper  proceedings 
were  had  to  make  the  same  a  valid  charge  thereon.  It  is 
farther  claimed  that,  said  taxes  remaining  unpaid,  the  real  es- 
tate was  sold  at  a  tax  sale*  in  1870.  This  is  denied  by  the 
plaintiff,  and  he  has  affib-matively  shown  by  evidence  quite 
satisfactory  in  character  and  extent  these  lands  were  not  even 
offered  for  sale. 

All  other  taxes  were  paid  before  the  alleged  sale,  and  some 
time  before  the  day  appointed  therefor.  One  Thompson,  who 
was  acting  for  the  railroad  company,  made  an  arrangement 
with  the  treasurer  whereby  the  latter  agreed  to  issue  certifi- 
cates to  Thompson  as  though  there  had  been  a  sale  upon  be* 
ing  paid  forty  cents  apiece  therefor,  and  famished  with 
proper  receipts  fi-om  the  said  company  for  the  tax.    This  ar- 
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rangement  was  carried  out,  and  some  time  after  the  regnlar 
tax  sale  certificates  of  purchase  were  issued  to  Thompson, 
The  lands  were  not  offered  for  sale  or  sold.  Thompson  was 
not  present  when  the  cetificates  were  made  out.  No  evidence 
was  introduced  tending  to  show  that  either  the  auditor  or 
treasurer  made  any  record  of  the  alleged  sale  as  required  by 
law.     Kev.,  §  772. 

Thompson  assigned  the  certificate  to  one  Hobson  and  it 
recites  there  was  a  sale,  but  it  is  only  prim^  facie  evidence 
thereof.     Kev.,  §  784. 

No  objection  was  made  in  the  court  below  to  the  compe- 
tency of  the  evidence  tending  to  show  there  was  no  sale.  Nor 
is  any  such  objection  made  here,  but  it  is  insisted  it  is  insuf- 
ficient to  overcome  the  presymption  which  exists  by  reason 
of  the  execution  of  the  certificate  and  deed.  As  to  this  we 
have  no  doubt,  and  under  the  evidence  we  find  the  land  was 
not  even  offered  for  sale,  much  less  sold. 

As  there  has  been  no  sale,  the  point  made  that  the  plain- 
tiff is  estopped  from  questioning  the  validity  of  the  tax  is  im- 
material. 

II.  Thompson  well  knew  there  had  been  no  sale  of  the 
premises,  and  therefore  the  certificates  in  his  hands  were  in- 
o  «««..  —     valid,  and  such  would  have  been  the  case  if  a 

2.  dked:  as  ' 

^tixottov^'  deed  had  been  made  to  him.     This  is  true  as  to 
sideration.       j^jg  assignee,  Hobson ;  besides  this,  it  is  not  shown 
the  latter  paid  anything  for  the  certificates,  and  therefore  he 
is  not  a  purchaser  for  value. 

Hobson  conveyed  by  warranty  deed  to  the  defendant.  It 
is  recited  therein  the  consideration  was  one  thousand  dollars, 
which  was  paid.  Other  than  this  there  is  no  evidence  tend- 
ing to  show  the  defendant  paid  anything  for  such  conveyance. 
His  counsel,  however,  claim  he  is  an  innocent  purchaser  for 
value  and  therefore  is  entitled  to  be  protected. 

In  Sillyman  v.  King,  86  Iowa,  207,  it  was  held,  "upon  prin- 
ciple and  authority  that  this  recital  in  the  deed,  of  the  payment 
of  the  purchase-money,  is  not  evidence  thereof  against  the 
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plaintiff  (in  that  case)  or  any  stranger  to  the  deed,  who  is  claim- 
ing adversely  thereto.  Such  recital  is  evidence  only  as  between 
the  parties  to  the  deed  and  persons  claiming  under  or  through 
them,"  and  that  "to  entitle  a  subsequent  purchaser  without 
notice  to  protection  against  a  prior  title  or  equity  he  must 
have  actually  paid  the  consideration  before  notice." 

The  plaintiff  is  a  stranger  to  the  conveyance  from  Hobson 
to  the  defendant  and  is  the  owner  of  the  prior  title,  and  there- 
fore the  latter  is  not  an  innocent  purchaser  for  value  and  can- 
not invoke  such  subsequent  conveyance  to  defeat  the  prior 
title. 

Affibmed. 


O'Connor  v.  St.  L.,  K.  C.  &  K  R.  Co.  Ili^  H 

1.  Bailroads:  conbtbuction  of  on  btbbbts:  instbuctio'ns.    Instruc- 

tions, in  an  action  to  recover  damagss  for  injuries  to  property  by  reason 
of  the  construction  of  a  railroad  on  the  street  adjacent,  considered  and 
held  erroneous  as  inapplicable  to  the  issues  made  by  the  pleadings. 

2.  : :  DAMAGES  to  abutting  pbopebtt.    In  such  actions  the 

measure  of  damages  is  the  difference  between  the  rental  value  of  the 
property  with  the  road  as  constructed  and  its  rental  value  if  the  road 
had  becm  properly  constructed. 

Appeal  from  Van  Bwren  Circuit  Court. 

Fbiday,  Ootobbb  21. 

The  pHiintiff  is  the  owner  of  a  lot  in  the  city  of  Ottumwa, 
and  in  his  petition,  which  consists  of  three  counts,  states  in 
the  first  that  the  track  of  defendants'  road  is  constructed  in 
said  city  along  and  across  Mill  street,  and  where  it  crosses 
said  street  there  is  an  embankment  twelve  feet  higher  than 
the  grade  of  the  street  over  which  said  road  is  operated,  and 
that  said  embankment  ^^is  impassable  for  ordinary  vehicles" 
so  that  the  said  lot  ^^is  not  accessible  from  and  over  said  Mill 
street    ^        ^        ^  ;  that  the  defendant  permits  the  said  em« 
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bankment  to  remain  so  constracted  in  and  across  said  Mill 
street  a&d  eontinnes  to  obstruct  plaintiff's  ingress  and  egress 
to  and  from  said  lot,  to  his  great  damage." 

In  the  second  count  it  is  stated  that  said  lot  extendfl  back 
to  an  alley  and  defendant  ^<has  caused  a  track  of  its  said  road 
to  be  laid  down  and  over  and  across  said  alley  ♦  *  * 
so  close  to  the  line  of  said  lot  that  in  using  said  track  last 
named  the  defendant  uses  and  occupies  of  said  lot  at  least 
seven  feet,"  and  in  running  cars  over  said  track,  "nm  over 
and  upon  the  fence  of  petitioner"  and  broke  and  destroyed 
the  same,  to  his  great  dantage.  It  was  stated  in  both  of  said 
counts  the  road  was  run  and  operated  without  right  oi 
authority. 

The  third  count  need  not  be  set  out.  There  was  a  denial 
of  the  allegations  of  the  petition  and  trial  by  jury.  Verdict 
and  judgment  for  the  plaintiff,  and  defendant  appeals. 

Trimble^  Camithera  <b  Trimble^  for  appellant. 

-ST.  B.  HendershoU^  for  appellee. 

Sbbvbbs,  J. — In  1866,  the  city  of  Ottumwa  passed  an  ordi- 
nance granting  the' right  of  way  over  and  upon  the  street  and 
alley  aforesaid  to  the  St.  Louis  &  Cedar  Eapids 

1.  railroads:  ^  ^ 

of^on^tfcets:  Kail^aj  Company.     The  conditions  upon  which 
lustructions.    gj^j^  right  was  granted  were  that  the  company 
should  make  all  necessary  culverts  or  openings  for  good  drain- 
age and  keep  up  good  crossings  of  the  track  when  necessary." 
To  the  rights  of  said  company  the  defendant  has  succeeded. 
The  jury  were  instructed  as  follows:  The  plaintiff  concedes 
in  this  case  **that  the  fee  of  the  streets  and  alleys  of  the  city 
of  Ottumwa  is  in  the  public,  and  hence  under  the  ordinance 
in  evidence    *        *         *    the  defendant  would  have  the 
right  to  construct  its  road  over  and  across  Mill  street  in  said 
eity,  and  would  not  be  liable  for  so  doing  to  the  plaintiff    * 
*        *     unless    *        *    such  right  was  used  in  an  improper 
or  negligent  manner." 
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"The  ordinance  does  not  fix  any  grade  or  elevation  whicli 
the  defendant  shall  not  exceed  in  crossing  said  street,  and 
hence  there  is  no  particular  elevation  at  which  the  defend- 
ant would  be  required  to  cross  the  street,  nevertheless  the 
defendant  would  not  have  the  right  to  construct  the  road  at 
any  grade  it  might  choose  *  *  *  but  it  would  be 
its  duty  to  construct  the  same  at  no  greater  elevation  than 
was  reasonably  necessary  and  proper  for  the  construction  of 
its  road  on  and  over  said  street,  but  when  constructed,  at  such 
elevation  as  was  reasonably  necessary  and  proper,  the  defendi 
ant  would  not  be  liable  for  and  on  account  of  the  elevation  of: 
the  embankments  on  and  over  said  street"  No  oomplaiixt  is 
made  of  these  instructions;  they  therefore  constitute  the  law 
of  the  case,  and  they  are  in  accord  with  SlaUen  v.  D.  V.  Hi, 
Co,y  29  Iowa,  148,  and  Gadle  v.  Mv^catme  Western  R.  Co.^ 
44  Id.,  11,  the  rule  being,  briefly  stated,  that  the  defendant 
is  only  liable  for  the  negligent  or  improper  construction  of 
its  road. 

The  court  also  instructed  the  jury  that,  while  the  foregoing 
is  the  rule,  still  it  was  the  defendant's  duty  to  construct  good, 
safe  and  sufficient  crossings  over  its  railway,  and,  ^^in  con- 
structing such  crossings  *  ♦  *  it  would  be  the  de- 
fendant's duty  to  do  so  with  due  regard  to  the  convenience 
of  the  public  travel  thereon  as  well  as  to  the  plaintiff's  righl^ 
of  ingress  and  egress  to  his  lot."  By  this  instruction,  as  we 
understand,  the  court  meant  the  failure  to  put  in  crossings 
might  amount  to  negligence  or  improper  construction.  ; 

In  so  instructing  the  jury  we  think  the  court  erred,  because 
there  is  no  allegation  in  the  petition  the  crossings  were  de- 
fective, or  there  were  none  constructed,  or  that  the  road  was 
constructed  in  an  improper  manner  because  there  were  no 
crossings,  or  that  the  same  were  necessary.  The  instructions 
are  erroneous  because  inapplicable  to  the  issue.  The  only 
ground  upon  which  damages  are  asked  in  the  petition  is  that 
the  embankment  is  twelve  feet  higher  than  the  grade  of  the 

Vol.  LVI— 47. 
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street,  and  beoaUBe  of  this  fact  access  to  the  lot  is  cut  off  or 
rendered  difficult. 

II.  As  to  the  alley,  damages  are  sought  to  be  recovered 
on  two  grounds  only;  first,  because  the  track  occupies  a  por- 
tion of  the  plaintiff's  lot,  and  second,  of  the  breaking  down  of 
the  fences.  Such  being  the  issue,  the  court  instructed  the 
jury  that,  "the  defendant  had  the  right  to  construct  its  road- 
way along  the  alley  in  the  rear  of  plaintiff's  lot,  unless  in  so 
doing  the  plaintiff  would  be  deprived  entirely  of  the  use 
thereof,  and  his  approach  to  his  lot  was  entirely  obstancted 
thereby,  and  except  as  aforesaid  the  defendant  would  not  be 
liable  for  so  doing  unless  it  constructed  or  located  the  same 
in  a  careless  or  negligent  manner.''  This  instruction  is  er- 
Toneous  because  inapplicable  to  the  issue.  It  not  being  al- 
leged the  road  had  been  improperly  constructed  along,  oyer 
^r  across  the  alley,  nor  is  any  complaint  made  because  the 
'whole*  alley  is  occupied  and  the  plaintiff  excluded  therefrom 
and  from  his  lot. 

III.  Evidence  was  introduced  against  the  defendant's  ob- 
jection tending  to  show  the  rental  value  of  the  property 

before  the  road  was  constructed  and  afterward. 

abuttSf  ***      It  should  have  been  excluded  because  no  distinc- 
p  opertj.        ^Jqj^  ^^  made  between  a  proper  and  improper 
•construction  of  the  road. 

The  true  measure  of  damages  in  such  cases  has  been  held 

to  be  the  diflference  between  the  rental  value  of  the  lot  with 

the  road  as  constructed,  and  the  rental  value  if  it  had  been 

properly  constructed.     Cadle  v,  H.  H.  Co.j  before  cited. 

It  is  deemed  unnecessary  to  notice  the  other  errors  as- 

£igned« 

Bevbbsed. 
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Jones  v.  Marshall. 

1.  Damages:  whbn  exemplaby  are  recoyerablb:  ple aping.  Iqaii 
action  to  recover  for  the  wron^^ful  dispossession  of  the  plaintiff  of  a 
dwelling  house  exemplary  danajaros  can  only  be  recovered  where  malice 
is  alleged  and  proved;  such  allegation  must  be  made  in  the  petition,  and 
is  insufudent  in  a  reply. 

Appeal  from  Clayton  Diatrict  Court. 

Friday,  October  21. 

Action  to  recover  damages  for  forcibly  dispossessing  plaioi 
tiff  of  her  dwelling  house  and  removing  her  household  goods 
therefrom.  Issue  having  been  taken  upon  the  allegations  of 
the  petition  there  was  a  trial  by  jury,  which  resulted  in  a  ver- 
dict and  judgment  for  the  plaintiff  for  $260.  Defendant  ap- 
peals. 

Z.  0.  Hatchy  for  appellant. 

James  0.  Crosby^  for  appellee. 

Rothrook,  J. — It  appears  from  the  evidence  that  the  de- 
fendant as  agent  of  the  owner  of  a  dwelling  house  leased  the 
1.  damages:     same  to  the  plaintiff,  at  a  rental  of  $2.50  per 

when  exem*  *  * 

piaryarore-    mouth.     The  defendant  claimed  that  the  plaintiff 

cuverable :  * 

pleading.  ^as  by  the  terms  of  the  contract  bound  to  pay 
the  rent  monthly  in  advance,  and  that  she  failed  to  make 
such  payments,  and  that  the  tenancy  expired.  The  defendant 
gave  the  plaintiff  three  days  notice  to  quit,  and  sometime 
thereafter  he  procured  from  a  justice  of  the  peace  a  writ  of 
possession  or  order  of  removal  to  be  issued  to  a  constable, 
who  unlocked  the  house  in  the  absence  of  plaintiff  and  re- 
moved her  goods.  The  plaintiff  returned  and  went  into  the 
house,  and  said  that  if  she  went  out  she  would  have  to  be  car- 
ried.    Thereupon  the  constable  with  some  assistance  re- 
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moved  her  from  the  honse  by  gently  carrying  her  in  the  chair 
in  which  she  was  sitting,  without  touching  her  person* 

The  court  instructed  the  jury  that  if  they  found  for  the 
plaintiff  and  that  the  defendant  acted  oppressively  or  malic- 
iously they  should  give  the  plaintiff  exemplary  damages.  It 
is  provided  in  Sec.  2727  of  the  Code  that,  "when  the  party 
intends  to  prove  malice  to  affect  damages  he  must  aver  the 
same."  There  is  no  allegation  in  the  petition  to  the  effect 
that  the  acts  of  the  defendant  were  done  in  malice,  and  we 
think  no  exemplary  damages  were  proper  without  such  alle- 
gation. If  the  defendant  in  good  faith  believed  he  had  the 
right  to  take  possession  of  the  house  by  the  means  he  em- 
ployed for  that  purpose,  he  cannot  be  held  liable  hr  exem- 
plary damages.  It  was,  therefore,  necessary  to  aver  and  prove 
to  the  satisfaction  of  the  jury  that  his  acts  were  maliciously 
done,  in  order  to  charge  him  in  any  amount  exceeding  actual 
damages.    Johnson  v.  (7.,  B,  L  cfe  P.  H.  Co.,  51  Iowa,  25. 

It  is  averred  in  a  reply  to  the  answer  that  the  acts  of  the 
defendant  were  done  in  *'wanton  violation  of  the  law."  If  it 
should  be  held  that  this  was  a  sufficient  allegation  that  the 
defendants'  acts  were  malicious,  it  should  have  been  set  up  in 
the  petition.  Claims  for  damages  should  be  made  in  the  pe- 
tition or  some  amendment  thereto,  and  not  in  the  reply. 

Objections  are  made  to  other  instructions  given  by  the 
court  to  the  jury,  and  to  the  refusal  to  give  an  instruction 
asked  by  the  defendant. 

Without  going  into  an  examination  of  the  instructions  at 
length,  we  may  say  that  as  we  read  the  evidence  as  to  what 
transpired  between  the  parties  when  the  contract  of  lease  was 
made,  and  the  negotiations  afterward  as  to  the  necessity  for 
payment  of  the  rent  in  advance, 'we  are  of  the  opinion  that 
the  court  laid  too  much  stress  upon  what  is  designated  in  the 
instructions  as  the  "original  contract."  There  were  other 
facts  which  afterward  transpired  as  to  the  necessity  and  obli- 
gation to  pay  the  rent  monthly  in  advance,  which  it  appears 
to  us  should  have  been  considered  by  the  jury  in  determin- 
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ing  the  rights  of  the  parties.  We  are  not  prepared  to  say, 
however,  that  these  instructions  were  so  prejudicial  as  to  re- 
quire a  reversal  of  the  case.  For  the  error  in  the  instruction 
as  to  exemplary  damages,  the  judgment  of  the  District  Court 
will  be 

Eevebsed. 


Gates  v.  Ballou  et  al. 

1.  Statute  of  Limitations:  who  may  plead:  mechanic's  lien. 
One  haying  an  interest  in  real  estate,  who  is  not  made  a  party  to  an 
action  to  foreclose  a  mechanic's  lien  thereon,  may  resist  the  enforcement 
of  the  decree  by  ii^unetion  on  the  ground  that  the  action  was  barred  by 
the  statute  of  limitations. 

Appeal  from  Clarke  District  Cov/rt. 

Satubday,  Octobeb  21. 

Action  in  equity  to  restrain  a  sheriff's  sale  of  real  estate 
upon  a  decree  establishing  a  mechanic's  lien.  Upon  a  trial 
the  preliminary  injunction  which  had  been  granted  was  dis- 
solved, but  the  judgment  on  the  mechanic's  lien  was  modi- 
fied by  ordering  a  credit  thereon  of  ninety  dollars,  alleged  to 
have  been  paid  before  the  judgment  was  rendered.  The 
plaintiff  appeals  from  the  decree  dissolving  the  injunction, 
and  the  defendants  appeal  from  the  order  directing  the  credit 
to  be  made  upon  the  judgment. 

John  Chaneyy  for  plaintiff. 

TT.  M.  Wilson  and  Mclntire  Bros.j  for  defendant. 

EoTHROCK,  J.     This  cause  has  once  been  before  this  court 

on  an  appeal  from  an  order  dissolving  the  injunction,  upon 

answer,   aflSdavits  and   motion.      See    54  Iowa, 

iimitations :    485.     The  Order  was  reversed  and  the  cause  re- 

who  may 

plead :  me-     manded  and  a  trial  was  had  upon  the  merits.     It 

cUanlc's  lien.  '^ 

appears  from  the  pleadings  and  evidence   that 
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one  Gardner  was  the  owner  of  eighty  acres  of  land,  and  that 
on  the  2nd  day  of  October,  1874,  he  executed  a  mortgage 
thereon  to  plaintiff  to  secure  the  payment  of  $900  alid  inter- 
est. October  31,  1876,  Gardner  purchased  lumber  and  ma- 
terial of  one  Jenson,  which  was  used  in  the  erection  of  a 
building  on  said  land.  At  the  same  time  he  entered  into  a 
contract  with  Jenson  by  which  the  claim  for  lumber  and  ma- 
terials was  made  a  mechanic's  lien  upon  the  premises.  This 
claim  for  a  lien  was  filed  in  the  office  of  the  clerk  of  the  Dis- 
trict Court,  on  the  6th  day  of  December,  1876.  On  the  28th 
day  of  August,  1878,  Gardner  conveyed  the  land  to  the  plain t- 
iflF,  in  payment  of  the  mortgage,  the  whole  amount  secured 
thereby  being  then  unpaid. 

Jenson  assigned  the  mechanic's  lien  to  one  Barnard,  and 
he  assigned  the  same  to  the  defendant  Wilson,  and  on  May 
8th,  1879,  Wilson  commenced  an  action  to  foreclose  the  me- 
chanic's lien,  in  which  Gardner  alone  was  made  party  de- 
fendant. At  the  next  term  of  court  judgment  was  rendered 
against  Gardner  for  the  full  amount  of  the- claim,  and  a  de- 
cree was  entered,  establishing  the  lien  as  against  the  building 
and  land.  Special  execution  was  issued  upon  the  judgment 
and  decree,  and  the  land  was  levied  upon  and  the  sheriff  was 
proceeding  to  soil  the  same,  when  this  action  was  commenced. 
The  plaintiff  claims  that  Gardner  had  paid  $90  of  the  in- 
debtedness before  it  was  assigned  to  Wilson,  and  also  that  the 
claim  should  not  be  enforced  against  either  the  building  or 
land,  as  against  the  plaintiff,  because  Ae  same  is  barred  by 
the  statute  of  limitations.  The  evidence  as  to  the  payment  of 
the  sum  of  $90  is  in  conflict.  The  District  Court,  found  that 
the  payment  was  actually  made,  and  we  incline  to  think  the 
finding  was  correct.  But  in  the  view  we  take  of  the  case  a 
determination  of  this  question  is  unnecessary.  We  think  the 
whole  controversy  must  be  disposed  of  upon  the  question  as 
to  the  statute  of  limitations.  The  mechanic's  lien  was  filed, 
as  has  been  seen,  on  the  6th  day  of  December,  1876.  No  ac- 
tion  was  commenced  to  foreclose  the  same  until  May  8th, 


DECEMBER  TERM,  1881.  743 

Gates  y.  BaUoti. 

1879,  a  period  of  more  than  two  years*  The  action  to  fore- 
close the  lieu  could  not  have  been  maintained  if  Gardner  had 
resisted  it  Code,  §  2529.  The  plaintiff  herein  was  not  made 
a  party  to  that  action,  although  she  was  then  invested  with 
the  title  to  the  land  by  Gardner's  conveyance  to  her.  It  can- 
not be  doubted  that  while  she  could  have  made  no  efiPectual 
resistance  to  a  judgment  against  Gardner,  if  she  had  been 
made  a  party,  yet  she  could  have  interposed  the  statute  of 
limitations  as  an  effectual  bar  to  the  establishment  of  any 
lien  as  against  the  building  or  land.  We  cannot  perceive  that 
she  has  lost  any  rights  by  the  action  of  Wilson  against  Gard- 
ner. It  is  a  fundamental  principle  that  no  one  can  be  preju- 
diced by  any  legal  proceeding  to  which  he  is  not  a  party,  and " 
she  need  not  defer  action  in  asserting  her  rights  until  pro- 
ceedings shall  be  instituted  against  her  to  acquire  possession 
under  a  sheriff's  sale  and  deed.  The  sale  and  deed  would 
cast  a  doud  upon  her  title  and  she  has  a  right  to  maintain  this 
action  to  restmn  the  sale,  and  show  that  the  judgment  and 
decree  is  no  lieoMias  against  her. 

It  is  said,  however,  that  Gardner,  by  the  contract  for  the 
lien,  waived  the  statute  of  limitations.  Whether  he  could 
make  such  waiver  binding  upon  the  plaintiff,  who  was  then  a 
mortgagee  of  the  land,  we  need  not  determine,  because  we  do 
not  think  the  contract  amounted  to  a  waiver,  as  between  the 
parties  thereto.  The  language  relied  upon  is  as  follows: 
"  I  hereby  agree  that  you  shall  have  a  mechanic's  lien  until 
tihie  same  is  paid."  But  the  contract  also  provides  that  pay- 
ment was  to  be  made  March  1st,  1677.  This  is  no  waiver  of 
the  statute  of  limitations,  either  in  terms  or  by  implication. 
•  It  is  urged  that  the  eonveyance  from  Gardner  to  the  plaint- 
iff was  fraudulent  and  void,  because  there  was  a  secret  reser- 
vation by  which  Gitrdner  had  the  right  to  redeem  the  land  at 
any  time  prior  to  October  15,  1879,  and  in  the  meantime  was 
to  retain  the  possession  thereof.  It  is  a  sufficient  answer  to 
this  proposition  to  say  that  the  consideration  for  the  mort- 
gage is  in  no  way  questioned,  and  tiie  conveyance  is  not  at- 
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tacked  by  the  pleadings  as  being  fraudalent  It  is  not  sought 
to  be  set  aside.  In  short,  there  is  nothing  in  either  the  plead- 
ings or  evidence  warranting  any  attack  upon  the  plaintiff's 
title  as  founded  in  fraud.  The  court  below  should  have  en- 
tered a  decree  perpetually  enjoining  a  sale  of  the  land  under 
the  judgment  and  decree  against  Gardner.  Upon  the  plaint- 
iff's appeal  the  decree  dissolving  the  injunction  will  be  re- 
versed, and  the  cause  will  be  remanded  to  the  court  below  for 
a  decree  in  liarmony  with  this  opinion,  or  at  plaintiff's  elec- 
tion such  decree  will  be  entered  in  this  court. 

Kevbbsed. 


Sweet,  Dempster  &  Oo.  v.  Ouveb  et  al. 

1.  Equitable  Jorisdiotion:  injunction:  foreclosure  of  chattel 
HORTOAOB.  The  right  to  an  ii^junction  leatraining  the  foredosure  of 
a  chattel  mortgage,  and  to  a  removal  of  the  proceedings  therefor  into  the 
Circuit  or  District  Court,  given  by  section  8317  of  the  Code,  is  not  an 
absolute  one,  and  does  not  exist  where  the  applicant  has  a  full  and  com- 
plete remedy  in  a  pending  action  at  law. 

Appeal  from  Marshall  Circuit  Cov/rt. 

Saturday,  October  22. 

The  plaintiffs  commenced  an  action  against  Mrs.  A.  E. 
Oliver,  in  which  an  attachment  was  issued  and  said  Oliver's 
real  estate  and  personal  property  attached,  and  Mrs.  0.  E. 
Webster  garnished.  Afterwards  an  amended  petition  was 
filed,  reciting  the  matters  aforesaid  and  stating  that  said 
Oliver  had  been  engaged  in  business  as  a  merchant,  and  had 
in  her  possession  at  the  time  the  attachment  was  issued  goods 
and  merchandise  of  the  value  of  about  ten  thousand  dollars; 
that  said  Oliver  had  given  to  Mrs.  Webster,  at  different 
times,  mortgages  on  said  merchandise  and  real  estate  to  the 
amount  of  about  twentj-one  thousand  dollars,  among  which 
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was  one.  for  ten  thousand  dollars  on  said  merchandise,  which 
was  fraudalent,  having  been  given  with  intent  to  hinder  and 
delay  creditors;  that  Mrs.  Webster  had  taken  possession  of 
said  merchandise,  and  was  proceeding  to  sell  the  same  at  pri- 
vate sale;  that  said  Oliver  was  insolvent.  The  relief  asked 
was  that  Mrs.  Webster  be  made  a  defendant,  and  an  injunc- 
tion issue  restraining  her  from  applying  the  merchandise  or 
proceeds. thereof  upon  the  amount  claimed  to  be  due  her  un- 
til it  should  be  determined  what  amount  was  due,  and  whether 
tlie  plaintiffs'  claim  should  not  be  established  as  the  superior 
lien  on  the  merchandise;  and  if  anything  be  found  due  said^ 
Webster  that  she  be  compelled  to  first  exhaust  the  personal 
property  before  resorting  to  the  real  estate.  An  injunction 
was  issued  as  prayed.  Mrs.  Webster  appeared,  filed  an  an- 
swer and  motion  to  dissolve  the  injunction,  which  was  over 
ruled,  and  she  appeals. 

J.  M.  Parker^  for  appellant 

Brown  <6  Binfordy  for  appellee. 

Sbbvbrs,  J. — It  will  be  observed  the  petition  does  not 
allege  the  insolvency  of  Mrs.  Webster.  It  ia  not  deemed  es- 
1  EQurrABLB  ®®^*'^  ^  ^®^  ^^*  *^  length  the  allegations  of  the 
iSjmiSSSST  answer.  It  being,  we  think,  sufficient  to  state 
SSSef  mor^  that  it  denies  all  fraud  and  asserts  the  mortgages 
^^®"  were  given  to  secure  actual  indebtedness  or  lia- 

bilities assumed  by  Mrs.  Webster  for  the  mortgagor.  It  was 
averred  Mrs.  Webster  was  solvent  and  able  to  pay  any  judg- 
ment that  might  be  obtained  against  her  as  garnishee.  Affi- 
davits were  read  at  the  hearing  to  dissolve,  but  the  allegation 
as  to  the  solvency  of  Mrs.  Webster  was  not  controverted. 

The  statute  provides  mortgages  of  personal  property  may 
be  foreclosed  by  notice  and  sale  without  action  in  court,  and 
that  «  the  right  of  the  mortgagee  to  foreclose,  as  well  as  the 
amount  claimed  to  be  due,  may  be  contested  by  any  one  in- 
terested in  so  doing,  and  the  proceeding  may  be  transferred 


746  SUPREME  COURT  OF  IOWA, 

Sweet,  Dempster  &  Co.  r.  OUver. 

to  the  District  or  Circuit  Court,  for  which  purpose  an  in- 
function  may  issue  if  necessary."     Code,  §  3317. 

Counsel  for  the  appellee,  in  addition  to  the  section  just 
quoted,  cite  Hanlin  v.  Parsons,  38  Iowa,  207,  and  Braitch 
^.  Gudiokj  37  Id.,  212.  In  those  cases  there  was  no  way  of 
contesting  the  amount  due  or  the  right  to  foreclosure  unless 
the  proceeding  to  foreclose  by  notice  and  sale  was  transferred 
as  the  statute  provides.  Hence  it  was  necessary  to  obtain  an 
injunction  to  restrain  the  sale  and  make  the  transfer. 

We  do  not  believe  the  meaning  and  intent  of  the  statute 
is  that  an  injunction  should  issue  s^d  the  transfer  be  made 
in  all  eases  as  a  matter  of  right,  but  that  it  may  be  done 
when  necessary  to  protect  the  rights  of  any  one  interested. 
If  tliere  is  a  full  and  complete  remedy  at  law,  then  the  gen- 
eral rule  applies,  that  a  resort  to  equity  cannot  be  sanctioned. 

It  will  be  conceded  that  plaintiffs  had  two  remedies,  one 
being  to  garnish  the  mortgagee,  and  thus  at  law  contest  the 
amount  due  and  the  validity  of  the  mortgage,  or  obtain  an 
injunction  and  transfer  the  foreclosure  proceeding,  and  thus 
in  an  equitable  proceeding  accompliish  the  same  result.  In- 
stead of  contenting  themselves  with  either,  the  plaintiffs  have 
adopted  and  inrist  on  both.  The  garnishment  proceeding  was 
first  in  point  of  time,  and  afforded  a  full  and  complete  rem- 
edy, and  therefore  a  resort  to  equity  cannot  be  had.  The  in- 
junction was  not  necessary  in  order  to  afford  the  plaintiffs 
full  «id  complete  relief.  The  sale  of  the  goods  was  not  re- 
strained because,  as  counsel  states,  they  were  being  <'8old  tb 
good  advantage."  An  injunction  restraining  the  application 
of  the  proceeds  would  not  only  be  of  no  benefit  as  to  Mrs. 
Webster  if  solvent,  but  positively  injurious  to  all  parties  be- 
cause interest  would  be  accumulating  while  the  money  was 
lying  idle. 

There  is  no  difference  in  principle  between  this  case  and 
Silverman^  lAndauer  cfe  Co.  v.  Kuhn,  63  Iowa,  486.  T^ 
action  to  dissolve  the  injunction  should  have  been  sustained. 

Because  conducing  to  brevity,  nothing  has  been  said  as  to 
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Hyde  &  Brothers,  and  we  understand  from  the  stipulation  of 
the  parties  they  are  not  in  possession,  and  there  is  no  reason 
why  the  whole  matter  at  issue  cannot  be  determined  in  the 
garnishment  proceeding. 

Reversed. 


BuLLis  y.  Mabsh  et  al. 

1.  Tax  Deed:  baleen  hassb:  statute  of  limitations.  The  validity 
of  a  tax  deed  cannot  be  questioned,  on  the  ground  tliat  it  shows  on  its 
face  that  several  tracts  of  land  were  sold  in  mass,  after  liie  expiration  of 
five  years  fron  the  date  of  its  execution. 

2. :  AS  evidence:  bbgulabitt  of  pbooebdikgs.    A  tax  deed  is 

conclusive  evidence  that  the  lands  described  therein  were  properly  ad- 
vertised for  sale,  and  at  least  prima  facie  evidence  that  a  proper  ad- 
journment was  made  to  the  day  on  which  the  sale  took  place.  It  is  not 
essential  that  such  acfjoui-nment  should  be  shown  by  the  records. 

S.  Tax  Bale:  statute  of  limitations:  voidable  &ale.  The  legality 
of  a  tax  sale  which  is  voidable  only  cannot  be  sustained  after  liie  expi- 
ration of  five  years  from  the  date  of  the  execution  of  the  deed  thereon. 

4.  : :  POSSESSION.    Where  land  remains  unoccupied  the  title 

of  the  holder  of  a  tax  deed  thereto  becomes  perfect  at  the  expiraticm  of 
five  years  from  the  date  of  its  execution.  Followii^  Motngona  Coal  Co. 
r.  Blair,  51  Iowa  447. 

5. :  BBGULABITT  of  :  EVIDENCE.    The  fect  that  the  tax  Sale  register 

does  not  show  an  offering  for  sale  of  lands  on  the  first  Monday  in  Octo- 
ber is  not  conclusive  evidence  that  they  were  not  so  offered,  nor  suffi- 
cient to  overcome  the  presumption  in  favor  of  the  validity  of  a  tax  deed. 

Appeal  from  Butler  Circuit  Court. 

Thuesday,  June  18. 

The  plaintiff  brings  this  action  in  equity  to  quiet  his 
title  to  140  acres  of  land,  being  the  N^  N^  N  WJ  and 
^  NWi  NWJ  and  Sf  NW^,  2,  98,  12.  The  plaintiff 
claims  title  to  said  land  through  <5ertain  tax  deeds.  The  de- 
fendant G.  E.  Marsh  claims  title  to  the  land  through  pur- 
chase from  the  owner  of  the  patent  title.    He  alleges  that 
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the  tax  title  is  void,  and  prays  that  his  own  title  may  be 
quieted.  The  court  decreed  that  the  plaintiff  is  the  absolute 
owner  of  the  property  in  controversy  and  quieted  his  title, 
thereto.     The  defendant  6.  E.  Marsh  appeals. 

H.  T.  Reed  and  Foreman  <&  Marshy  for  the  appellant. 

Z.  Builds  J  pro  se. 

Day,  J. — ^The  treasurer  of  Howard  county,  by  deed  executed 
and  filed  for  record  on  the  17th  day  of  May,  1866,  and 
purporting  to  be  in  pursuance  of  a  tax  sale  on  April  29th, 
1863,  conveyed  to  McClure  Cowan  the  SW^  of  N  W^  2, 
98, 12.  At  the  same  time,  and  purporting  to  be  in  pursu- 
ance of  a  tax  sale  held  on  the  same  day,  the  treasurer  of 
Howard  county  conveyed  to  McClure  Cowan  the  N^  N^  N 
WJ  and  the  SEJ  NW^  2,  98, 12.  This  deed  also  conveyed 
several  other  tracts  in  different  sections,  townships  and  ranges. 
The  said  treasurer  by  deed  executed  July  28,  and  filed  for 
record  August  6, 1869,  and  purporting  to  be  in  pursuance  of 
a  sale  held  on  October  3d,  1864,  conveyed  to  J.  H.  Easton 
the  S4  of  the  N  WJ  of  N  W  J,  2,  98,  12.  These  several 
deeds  include  all  the  lands  in  controversy.  On  the  10th  day 
of  September,  1869,  McClure  Cowan  conveyed  to  W.  Strother 
and  L.  BuUis  by  quit  claim.  Afterward,  Strother  quit  claimed 
to  Bullis.  On  July  10th,  1872,  James  H.  Easton  conveyed 
by  special  warranty  to  L.  Bullis.  In  this  manner  Bullis  be- 
came invested  with  the  tax  title  to  all  the  land  in  controversy. 
On  the  28th  day  of  April,  1871,  the  treasurer  of  Howard 
county  executed  to  McClure  iCowan  two  tax  deeds,  each  pur- 
porting to  be  as  a  duplicate  of  the  deed  executed  May  17, 
1866,  one  conveying  the  N^  NJ,  N W^,  and  the  other  the  SE^ 
NW^,  2,  98,  12.  Bullis  and  his  grantor  have  paid  the  taxes 
on  the  lands  from  1869  to  1876,  both  inclusive. 

On  April  16,  1877,  Austin  Corbin,  the  holder  of  the  pa- 
tent  title,  conveyed  the  entire  N  WJ  2,  98, 12  to  the  defend- 
ant Marsh,  and  he  claims  title  to  the  lands  under  this  con- 
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veyance.  The  other  defendants  made  default.  The  land  was 
unoccnpied  nntil  October,  1876,  when  the  defendant  Strodley 
took  possession  for  Corbin,  and  had  three  or  four  furrows 
broken  around  the  quarter  and  seven  or  eight  acres  across  the 
east  end.  After  the  sale  to  Marsh  one  Patterson  went  into 
possession  and  broke  about  sixty  acres.  We  will  first  con- 
sider the  objections  urged  by  the  defendant  to  the  plaintiff's 
title. 

I.  It  is  claimed  that  the  title  of  the  plaintiff  to  the  N^ 
N^  and  SEJ  NWJ  of  the  section  in  controversy,  eighty 
1.  taxdesd:   acres,  is  invalid,  because  the  deed  conveying  in- 

masse:  stat-    cludes  ten  distinct  parcels  of  land  en  masse  foi 

ute  of  llmlta-  ^  n^  i 

tions.  the  gross  sum  of  $112.89.     Tins*  deed  was  exe 

cuted  and  recorded  on  the  17th  day  of  May,  1866.  This  ac- 
tion was  commenced  on  the  21st  day  of  August,  1877,  more 
than  ten  years  after  the  recording  of  the  tax  deed.  In  Thomas 
V.  Stickle^  32  Iowa,  71,  it  was  held  that  under  §  790  of  the 
Revision,  902  of  the  Code  of  1873,  no  objection  to  the  va- 
lidity of  a  tax  title  can  be  made  on  the  ground  that  the  deed 
shows  upon  its  face  that  several  tracts  of  land  were  sold  for 
a  gross  sura,  after  the  expiration  of  five  years  from  the  time 
of  the  sale.  To  the  same  effect  see  also  Douglass  v,  Tullockj 
34  Iowa,  262.  These  cases  dispose  of  the  question  that  the 
deed  shows  a  sale  en  massej  and  obviates  the  necessity  of  con- 
sidering the  effect  of  the  deeds  executed  April  28, 1871. 

II.  It  is  urged  that  the  alleged  tax  sale  of  April  29, 
2 .33     1863,  upon  which  plaintiff  bases  his  title  to  one 

te^Supot    hundred  and  twenty  acres  of  the  land  in  contro- 

procee   ngs.     ^^^j^  ^^  jjj  f^^  qj^^  j^^  ^^^  ^^^^ 

1.  It  is  urged  that  there  was  no  advertisement  of  the  sale 
as  required  in  §  764  of  the  Eevision.  The  tax  deed  is  con- 
clusive evidence  of  the  advertisement.  See  Madson  v.  Sex- 
ton, 37  Iowa,  562,  and  cases  cited. 

2.  It  is  claimed  that  there  could  have  been  no  legal  sale 
on  April  29th,  1863,  because  there  was  no  regular  ssje  on 
the  first  Mopday  in  October,  1862,  from  which  an  adjourn- 
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ment  could  be  made.  The  evidence  does  not  show  that  the 
delinquent  lands  were  not  regularly  offered  tor  sale  on  the 
first  Monday  in  October,  1862,  nor  that  there  was  not  a  reg- 
ular adjournment  at  that  time.  The  only  evidence  upon  that 
point  is  the  testimony  of  one  who  was  cJerk  of  the  board  of 
supervisors,  as  follows:  "  I  don't  remember  of  any  what  you 
might  call  regular  sale  in  1861  or  1862.  There  were  some 
sales  to  a  few  individuals  during  various  times. 

3.  The  evidence  shows  that  after  the  first  Monday  in 
October,  1862,  sales  occurred  at  intervals  of  less  than  two 
months,  until  the  sale  occurred  under  which  the  plaintiff 
claims.  It  is  objected  that  the  register  of  sales  contains  no 
note  of  any  adjournment  of  any  of  the  sales.  It  is  not  neces- 
sary that  the  i-ecord  should  show  an  adjournment  of  the  sale 
where  the  sale  occurs  at  a  time  other  than  the  first  Monday 
in  October.  The  deed  is  at  least  prima  facie  evidence  of 
the  regularity  of  the  proceedings  in  this  respect.  Eaeton 
V.  Savery^  44  Iowa,  654;  Eldridge  v.  KueKl^  27  Id.,  160; 
SulVy  V,  Kuehl,  80  Iowa,  275;  Low  v.  Welch,  83  Id.,  192; 
Lorain  v.  Smithy  37  Id.,  67. 

4.  The  evidence  shows  that  after  the  regular  sale  in. Octo- 
ber, it  was  customary  for  the  treasurer  to  keep  the  sale  open 
from  day  to  day,  in  order  that  any  one  who  desired  might 
come  in*  and  make  selections,  which  were  entered  up  sold. 
The  tax  sale  register  shows  a  sale  to  McClure  Cowan,  April 
29,  1863,  of  12,983  acres.  The  evidence  does  not  show  in 
what  manner  the  sale  was  conducted  on  that  day.  It  is 
claimed  by  appellant  that  the  facts  bring  the  case  within  the 
doctrine  of  Butler  v.  Dela^Wy  42  Iowa,  350;  Thom.pson  u 
Ware,  43  Iowa,  455;  and  Miller  v.  CorUn,  46  Id.,  150..  In 
those  cases  it  was  aifirmatively  shown  that  there  was  no  ad- 
journment of  the  sale  to  the  day  hamed,  and  that  there  was 
no  public  offering  of  the  lands.  These  facts  do  not  affirma- 
tively appear  in  this  case.  The  case  comes  more  nearly 
within  the  doctrine  of  Leavttt  v.  Watsoriy  37  Iowa,  93.  The 
prima/aoie  case  made  by  the  deed  is  not  rebutted,  and  more 
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especially  is  this  so  in  view  of  the  fact  that  more  than  five 
years  had  elapsed  since  the  completion  of  the  sale. 

III.  It  is  objected  that  the  sale  of  October  3d,  1864,  npon 
which  plaintiff  bases  title  to  the  SJ  N  W  40,  was  a  ring  sale  and 
1.  TAX  SALE :    fraudulent.  In  Van  Shaack  v.  liobbins,  36  Iowa, 

i^utioL:     201,  it  was  held  that  a  ring  sale  is  not  void,  but 
Toidabte  sale,  y^j jj^jj]^  qj^]j^     jf  ^j^^  gj^]^  ^^^  merely  voidable, 

It  dannot,  under  the  doctrine  of  the  authorities  already  cited, 
be  questioned  after  the  lapse  of  five  years  from  the  comple- 
tion of  the  sale. 

IV.  We  now  come  to  a  consideration  of  the  affirmative 
relief  asked  by  the  plaintiff.  The  evidence  shows  that  for 
4. . :  more  than  five  years  after  the  execution  and  re- 
possess on.  (»Qr(j;jig  of  the  tax  deeds  under  which  the  plain- 
tiff claims  title,  the  land  was  unimproved  and  wholly  unoc- 
cupied. In  Moingona  Coal  Co.  v,  Blair ^  51  Iowa,  447,  it 
was  held  by  a  majority  of  this  court  that  if  the  owner  of  the 
patent  title  does  not  take  possession  during  the  period  of  limi- 
tation, and  the  land  during  that  time  remains  unoccupied, 
the  title  of  the  holder  of  the  tax  deed  becomes  perfect  at  the 
expiration  of  that  period. 

This  case  is  decisive  of  the  right  of  the  plaintiff  to  the 
affirmative  relief  asked.     See  also  Lewis  v,  Soule. 

Affirmed, 
on  beheabing. 

Within  the  time  prescribed  by  rule  of  court  a  petition  for 
rehearing  was  filed.     The  only  point  made  in  the  petition 

^ .^^.  for  rehearing  which  we  deem  it  necessary  to  no- 

^?deiK».  *i^  IS  t^®  claim  that  the  petition  fails  to  consider 
the  fact  that  the  tax  sale  register  was  introduced  in  evidence, 
and  fails  to  show  any  offering  of  the  lands  for  sale  on  the 
first  Monday  in  October,  1862.  The  appellant  cites  and  re- 
lies upon  Chandler  v.  Keeler^  46  Iowa,  596.  This  case 
simply  holds  that  the  tax  sale  register  is  admissible  in  evi- 
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dence  as  a  circumstance  tending  to  show  that  there  was  no 
adjournment,  if  no  adjournment  is  shown  upon  it  The 
weight  and  effect  of  such  evidence  is  not  determined.  We 
are  of  opinion  that  the  silence  of  the  tax  saleVegister  as  to 
an  offering  of  the  lands  on  the  first  Monday  in  October,  taken 
in  connection  with  the  other  evidence  in  this  case,  does  not 
overcome  the  jTvitna  /ode  evidence  of  regularity  arising  out 
of  the  production  of  the  deed.  The  petition  for  rehearing  is 
overruled. 
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EOBINSON   BbOS.    &   GiFFOBD   V.    PoE   ET   AL. 

Pbohisbobt  note:  tbansfeb  of:  eyidsncb  considbbed. 

Appeal  from  Harrison  District  Court. 

Fbidat,  Afbil  22. 

AonON  upon  a  promissory  note.  The  cause  was  tried  to  the  court  without 
a  jury,  and  judgment  rendered  for  defendants.    Plaintiffs  appeal. 

Bamhart  dt  Cadtcell,  for  appellants. 

No  appearance  for  appellee. 

Beck,  J. — ^I.  The  note  in  suit  is  negotiable,  and  was  transferred  to  plain- 
tiffs before  maturity.  >The  defense  pleaded  to  the  action  is  that  the  defend- 
ants paid  the  note  to  the  payees  before  its  transfer  to  plaintiffs,  and  that  it 
was  transferred  as  coUateral  security  for  the  debt  of  the  payees  to  the  plain- 
tiffis. 

The  plaintiffs  in  their  reply  admit  that  the  note  was  transferred  to  them  as 
collateral  security,  but  allege  that  the  transfer  was  made  in  consideration  of 
an  extension  of  tdme  upon  the  debt  for  which  the  note  was  taken  as  collateral 
security.  Other  allegations  of  the  answer  are  denied  in  plaintiff's  reply. 
The  pleadings  raise  issues,  and  no  others,  inyolying  the  payment  of  the  note 
before  its  transfer,  and  a  contract  to  extend  time  to  the  indorsers  upon  their 
debt  to  plaintiffs.  These  issues  the  court  found  for  defendant.  No  questions 
other  than  those  inyolred  in  the  court's  findings  of  facts  are  presented  in  the 
case. 

II.  The  evidence  relating  to  the  payment  of  the  note  in  suit  before  its 
transfer  is  all  one  way^  and  there  is  no  contradictory  evidence  upon  this 
point.  Upon  the  question  whether  an  extension  of  time  was  given  to  the 
indorsers  upon  the  transfer  of  the  note  as  collateral  security,  there  is  conflict 
in  the  evidence.  One  of  the  indorsers  who  transacted  the  business  testifies 
that  no  contract  for  extension  was  made.    One  of  plaintiffs  states  in  his  tes- 

Vol.  LVI— 48. 
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timony  that  there  was  such  a  contract.  It  waa  the  province  of  the  court  to 
Tveigh  this  conflicting  evidence.  It  seems  that  the  testimony  of  the  indorsers 
oa.w^i^aeU  liie  plaintifTs  evidence  in  the  mind  of  the  court  below.  We 
c  ^nr.ct-  Lay  that  Iho  court  erred  in  his  estimate  of  the  testimony.  Certain.it 
i  -v^  :ir.  1  .n  sjch  abs?nee  of  proof  in  support  of  the  court's  findings  which, 
un  J  *r  ih:^  familiar  rules  prevailing  here,  will  authorize  us  to  reverse  the  judg- 
ui  nc  oil  Tae  ground  that  it  is  unsupported  by  the  evidence. 

Affirmed. 


Madar  v.  Veers. 

Contract:  vendor  and  ybkdeb:  byidbncb  considered. 

Appeal  from  Montgomery  District  Court, 

Friday,  June  10. 

Action  in  equity  to  recover  the  balance  of  the  purchase-money  of  certain 
land  and  personal  property  sold  by  the  plaintiff  to  the  defendant.  The  peti- 
tion prays  that  the  judgment  for  so  much  of  the  purchase-money  as  is  doe 
for  the  land  be  established  as  a  vendor's  lien  upon  the  land.  The  defendant 
admits  the  purchase  of  the  property,  and  admits  that  the  purchase-price  is 
correctly  stated,  but  avers  that  the  plaintiff  has  been  paid  in  full.  There 
was  a  decree  for  the  plaintiff.    The  defendant  appeals. 

C.  E,  Richards,  Smith  MePhersonj  and  C.  iS^.  Murphy,  for  appellant. 

Miller  dt  Bartholomew,  for  appellee. 

Adams,  Ch.  J. — ^The  plaintiff  received  for  the  balanoe  of  the  purchase- 
money  in  question  three  promissory  notes  executed  by  one  Charles  Tulley  and 
wife.  The  defendant  claims  that  these  notes  were  received  as  payment. 
The  plaintiff  avers  in  his  petition  that  he  was  induced  to  receive  the  notes  by 
the  false  representations  of  the  defendant  in  regard  to  the  responsibility  of 
the  makers  thereof.  He  also  avers  that  "  said  notes  were  to  be  secured  by  a 
first  mortgage  upon  certain  real  estate  in  Montgomery  county,  Iowa,  known 
as  the  Tulley  farm  ''  The  defendant  denies  the  false  representations,  and 
denies  that  the  notes  were  to  be  secured  by  a  mortgage. 

The  evidence  shows  that  the  Tulleys  were  new-comers  in  Montgomery 
county,  where  the  trade  was  made;  that  the  plaintiff  hesitated  about  taking 
the  notes;  that  the  defendant  represented  to  him  that  the  Tulleys  were  good; 
that  Charles  Tulley  was  wortii  a  million  of  dollars.  Tulley  was  examined  in 
regard  to  his  property,  and  testified  that  he  had  a  bond  for  a  deed  of  ninety 
acres  of  land  upon  which  he  had  paid  nothing,  and  that  he  owned  a  team,  a 
cow,  a  plow  and  a  harrow.  He  also  testified  that  his  wife  owned  an  undi- 
vided interest  in  some  land  in  Wisconsin,  which  interest  he  estimated  to  be 
worth  about  $1 ,500.    The  notes  in  question  amount  without  interest  to  $874. 
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Snch  being  the  evidence  in  regard  to  the  responsibility  of  the  TuUeys,  we  are 
not  quite  prepared  to  say  that  the  fraud  of  the  defendant  was  such  as  to 
preclude  him  from  setting  up  the  receipt  of  the  notes  by  plaintiff  as  consti- 
tuting payment. 

If,  however,  it  was  a  part  of  the  trade  that  the  plaintifT  was  to  have  a 
mortgage  upon  specific  land  to  secure  the  notes,  and  such  mortgage  has  not 
been  given,  it  was  the  plaintiff's  right,  we  thAk,  to  surrender  the  notes,  and 
demand  the  payment  of  the  balance  of  the  purchase-price  of  the  property  in 
money.  There  is  no  evidence  upon  the  plaintifP's  part  that  the  mortgage 
was  not  given,  but  it  seems  to  be  conceded  that  it  was  not,  and  no  question 
is  raised  upon  that  point.  There  is  no  evidence  nor  averment  that  the 
plaintiff  surrendered  or  offered  to  surrender  the  notes  to  the  defendant, 
except  that  he  brings  the  notes  into  court  to  be  delivered  to  the  defendant. 
But  no  question  is  raised  upon  that  point. 

The  principal  question  discussed,  and  one  upon  which  we  think  the  case 
must  turn,  is  as  to  whether  there  was  an  agreement  that  the  notes  should  be 
secured  by  a  mortgage,  as  the  plaintiff  alleges.  Upon  this  point  there  is  a 
very  sharp  conflict  in  the  testimony.  The  plaintiff  testifies  that  there  was 
such  agreement,  and  the  defendant  testifies  as  positively  that  there  was  not. 
Each  party  is  corroborated  by  witnesses  who  were  present  when  the  trade 
wa^j  made.  Supposing  all  the  corroborating  witnesses  to  be  honest  and 
intelligent,  the  natural  conclusion  would  be,  in  the  absence  of  any  facts  or 
circimistances  tending  to  lead  to  a  different  conclusion,  that  there  was  such 
agreement,  but  that  the  defendant's  witnesses  failed  to  hear  it,  or  forgot  it. 
We  see  very  little,  if  an3rthing,  tending  to  impugn  the  honesty  of  the  corrob- 
orating witnesses. 

As  to  ilie  honesty  of  the  defendant  we  have  to  say  that  it  seems  to  us  that 
he  has  impeached  himself.  According  to  his  own  testimony  he  told  the 
plaintiff  what  was  not  true.  He  says:  **  As  a  matter  of  fact  the  Tulley 
notes  were  secured  in  my  hands,  but  I  told  Madar  they  were  not."  Wq 
must  be  perdiitted  to  doubt  whether  he  did  tell  him  so,  because  we  can  see 
no  motive  for  telling  him  so,  it  not  being  true,  and  the  statement  if  made 
was  nol  only  false,  but  in  disparagement  of  the  property  which  he  was  trying 
to  trade  off.  Again,  he  is  contradicted  by  one  Vetter,  who  was  present  at 
the  trade.  The  Tulley  notes,  it  appears,  had  been  given  for  land  sold  by  the 
defendant  to  Tulley,  and  defendant  retained  the  legal  title  as  security. 
Vetter  testifies  that  **  tlie  defendant  said  that  he  had  only  given  a  bond  on 
the  land,  and  that  it  would  be  better  for  Madar  to  take  a  mortgage,  and  then 
if  the  notes  were  not  paid  he  could  get  the  land."  But  it  is  not  material 
whether  the  defendant  told  plaintiff  that  the  notes  were  secured.  If  he  did 
so  tell  him,  he  told  him  what  he  knew  was  not  true,  and  if  he  did  not  so  tell 
him,  then  he  testifies  to  what  is  not  true,  and  in  either  event  his  credibility 
as  a  witness  is  impaired. 

Again,  it  is  made  to  appear  very  clearly  that-  the  defendant  intended  to 
wrong  the  plaintiff.  One  Clark  testifies  (and  his  testimony  seems  to  be 
undisputed)  that  some  time  after  the  trade  he  said  to  the  defendant  **  Jgguess 
you  combed  Madar  pretty  hard."  He  said  he  had  a  trade  with  Madar  once 
before,  and  Madar  went  back  on  him,  and  he  made  up  his  mind  that  if  he 
ever  got  hold  of  him  he  would  skin  him,  and  he  had  done  it.    There  is  no 
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pretense  or  snggeition  that  the  parchaBet>rice  was  not  a  fiair  one.  If,  then, 
the  defendant  skinned  the  plaintiff,  it  must  have  been  by  reason  of  the  char- 
acter of  the  notes  and  their  security.  Possibly  the  notes  are  still  secured  in 
such  a  way  that  the  plaintiff  mif^ht  avail  himself  of  the  security.  The 
defendant  insists  that  as  the  plaintiff  took  the  notes  with  security,  he  has  no 
ground  of  complaint.  In  what  condition  the  security  now  is  the  record  does 
not  show  further  than  that  the  fbnd  has  been  burned.  Whether  the  security 
is  still  available  to  the  plaintiff  we  need  not  inquire.  No  one  would  deny 
that  the  notes  would  not  be  more  valuable  to  the  plaintiff  if  secured  by  a 
mortgage  which  he  could  hold  and  control  than  if  merely  secured  by  reason 
of  the  fact,  if  such  is  the  i«urt,  that  the  defendant  holds  Uie  legal  tide  to  the 
land  for  which  the  notes  were  given. 

We  reach  the  conclusion  that  the  defendant  agreed  that  the  notes  should 
be  secured  by  a  mortgage,  and  that  he  fedled  to  keep  his  agreement,  intend- 
ing that  the  plaintiff  should  be  remitted  solely  to  the  perscmal  responsibility 
of  the  makers  of  the  notes.  If  so,  the  plaintiff  was  not  bound  to  retain  the 
notes  as  payment.  That  part  of  the  trade  whereby  the  defendant  was  to  pay 
the  plaintiff  by  these  notes  was  not  fully  executed  upon  the  defendant's  part; 
something  remained  to  be  done  which  was  to  give  value  to  the  notes  in  the 
plaintiff*s  hands.    In  our  opinion  the  decree  of  the  District  Court  must  be 

Affisiced. 


Dbessen  bt  al.  y.  Bbameieb  bt  al. 

Corpobatiok:  chxtbch  oboakization. 

Appeal  from  Muteatine  District  Court, 

Satubdat,  June  11. 

The  Evangelical  Lutheran  Salem's  Church  is  a  corpoiation  existing  under 
*he  laws  of  Iowa.  In  pursuance  of  the  articles  of  incorporation,  and  for  the 
purpose  of  providing  the  congregation  religious  and  educational  privileges, 
certain  real  estate  was  purchased  on  which  was  erected  a  church  and  other 
buildings  suitable  for  said  purposes.  The  plaintiffiB  daim  they  were  duly 
elected  trustees  or  members  of  the  church  council,  \md  as  such  they  are  vested 
with  the  power  and  right  to  control  the  use  of  said  property.  The  defendants 
claim  they  are  the  trustees,  and  as  such  are  vested  vrith  the  power  aforesaid. 
This  is  an  action  in  equity  brought  to  determine  such  contention.  The  Dis- 
trict Court  found  for  the  plaintiffiB,  and  entered  a  decree  accordingly.  The 
defendants  appeal. 

C.  Aener  and  Riehman  <0  Carahaddan^  for  appellants. 

Brannan^  Jayne  dt  WUion  and  Oreen  d  Peters,  for  appellees. 
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Sbbvbrs,  J.— The  axiddes  of  inoorporation  were  adopted  and  filed  for 
.  record  in  1858,  and  we  infer  there  were  adopted  at  the  same  time  what  are 
denominated  a  constitution  and  church  regulations.  Whether  such  consti- 
tution and  regulations  form  a  part  of  the  recorded  articles  of  incorporation 
we  are  not  sure,  but  this  is  believed  to  be  immaterial,  because  counsel  on 
both  sides  seem  to  concede  th^  are  of  equal  validity  in  the  determination  of 
this  controversy.  We  are  therefore  relieved  from  stating  the  reasons  for 
concluding  the  constitution  and  regulations  are  entitled  to  consideration  in 
the  examination  of  the  question  before  us.  As  conducing  to  brevity  we  shaU, 
when  required,  speak  of  ttie  constitution,  intending  thereby,  however,  to 
include  not  only  that  instrument  and  the  regulations,  but  the  articles  of 
incorporation. 

In  1875  the  members  of  the  church  and  corporation  divided,  and  formed 
themselves  into  two  distmct  bodies,  as  hereafter  stated,  and  each  claiming  to 
be  the  true  church  and  corporation,  both  elected  trustees  to  control  the  use 
of  the  property.  One  party  has  excluded  the  other  from  church  privileges, 
except,  as  we  understand,  the  excluded  party  will  conform  to  the  rules,  reg- 
ulations and  doctrine  prescribed  by  the  other.  This  is  the  controversy  we 
have  to  determine. 

Briefly  stated,  the  constitution  provides  that  the  congregation  believe  in 
and  is  to  be  governed  by  the  rules,  usages  and  doctrines  of  the  Evangelical 
Lutheran  Church,  and  as  long  as  three  or  more  members  adhere  to  the  faith 
and  practice  of  the  constitution,  they  shall  have  the  right  and  power  to  take 
possession  of  all  property  of  the  congregation  upon  the  condition  they 
endeavor  to  preserve  it  undiminished  for  the  Evangelical  Lutheran  Church 
in  North  America. 

The  usages  of  Lutheran  churches  or  congregations,  as  we  understand,  are 
that  each  congregation  is,  or  may  be,  supreme.  There  are  synods  and  con- 
ferences, but  a  congregation  may  or  may  not  unite  therewith  and  yet  be  a 
true  Lutlieran  congregation  to  all  intents  and  purposes.  Nor  is  a  congrega- 
tion bound  to  unite  with  a  synod  in  the  same  State;  so  that  although  there 
may  be  a  synod  in  Iowa,  a  Lutheran  congregation  may  join  a  synod  in 
Illinois,  or  any  other  State.  It  is  regarded  as  doubtful  whether  any  formal 
action  by  the  congregation  is  required  in  the  first  instance  in  order  to  join 
any  synod.  There  seems  to  be  no  doubt  if  the  pastor  of  a  congregation  joins 
a  synod,  and  so  informs  the  congregation,  and  no  dissent  is  expressed,  and 
the  congregation  makes  reports  and  sends  delegates  to  the  synod,  or  in  any 
other  reasonably  dear  manner  acknowledges  the  authority  and  claims  the 
advantages  arising  from  the  connection,  it  is  deemed  to  have  joined  the 
synod.  Notwithstanding  a  congregation  may  have  joined  a  synod,  it  remains 
supreme  so  far  as  the  right  to  manage  and  control  its  property  is  concerned, 
'liie  only  dearly  defined  power  of  the  synod,  we  understand,  is  that  of  visita- 
tion and  expulsion  if  the  congregation  does  not  believe  and  practice  the  faith 
and  doctrine  of  the  synod. 

The  constitution  of  the  Salem's  Church  provides:  **To  avoid  a  separate 
position,  and  to  secure  the  existence -of  the  congregation  the  better,  and  to 
give  a  hand  to  the  building  up  of  the  Evangelical  Lutheran  Church  of  North 
America,  the  congregation  shall  with  their  pastor  join  an  Evangelical  Luth- 
eran Synod.*' 
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Previous  to  1867  the  pastor,  Rev.  William  T.  Strobel,  and  the  congrega- 
tion belonged  to  the  English  Iowa  Synod.  In  that  year  both  the  pastor  an4 
congregation  withdrew,  or  at  their  request  were  dismissed  from  said  synod. 
1\  0  formal  action  in  relation  to  the  withdrawal  was  taken  by  the  congrega- 
tion, but  the  result  was  as  above  stated,  although  all  that  was  done  was  by 
the  pastor,  and  the  congregation  simply  acquiesced  therein  upon  being 
informed  by  the  pastor  of  his  action. 

Shortly  therealter  the  pastor  joined  the  German  Lutheran  Synod  of  Iowa, 
and  was  accepted  as  a  member  thereof.  No  formal  application  was  made  by 
the  congregation,  nor  by  the  pastor  in  their  behalf,  to  join  the  synod,  but 
from  that  tmie  until  1875,  a  period  of  about  seven  years,  both  the  congrega- 
tion and  synod  by  their* acts  and  conduct  clearly,  we  think,  acknowledged 
the  congregation  had  joined  said  synod.  Upon  joining  a  synod  a  congrega- 
tion Las  the  right  to  send,  if  it  chooses  to  do  so,  a  lay  delegate  to  the  synod. 
1  his  right  was  exercised  at  least  on  one  occasion,  and  the  delegate  exercised 
the  usual  rights  and  privileges.  Reports  of  the  state  and  condition  of  the 
congregation  were  sent  to  the  synod,  and  contributions  made  to  charitable 
institutions  within  the  jurisdiction  of  the  synod. 

We  find  from  the  evidence  just  stated  that  the  congregation  of  the  Salem's 
Church,  by  affirmative  acts,  became  and  were  recognized  ai  having  joined  the 
Iowa  Synod,  for  about  seven  years;  that  the  connection  thus  formed  was 
formal  and  not  mformal,  because  of  the  fact  the  pastor  had  become  a  member 
01  the  synod.  There  is  much  testimony  tending  to  show  that  a  congregation 
may  become  a  member  of  a  sjoiod  upon  their  pastor  joining  the  same,  with- 
out any  action  on  the  part  of  the  congregation.  In  such  case  it  is  said  the 
withdrawal  Ox"  the  pastor  amounts  to  a  withdrawal  of  the  congregation,  and 
that  the  latter  ceases  to  belong  to  the  synod  whenever  the  pastor  does.  We 
have  seen,  however,  the  constitution  requires  that  both  the  congregation  and 
pastor  shall  join  the  same  synod.  This  implies  there  shall  be  affirmative 
action  by  each.  But  whether  this  be  so  or  not,  the  congregation  did  join  the 
synod  in  a  manner  which  is  recognized  and  sufficient  under  the  rules  and 
usages  of  the  Lutheran  Church.  This  being  so,  we  do  not  think  under  the 
evidence  the  withdrawal  of  the  pastor  in  such  case  amounts  to  a  withdrawal 
o."  the  congregation.  In  view  of  the  constitutional  requirement,  the  connec- 
tion should  be  severed  by  some  unmistakable  act  which  evinces  the  intent  of 
the  congregation.  The  ceasing  to  do  and  perform  synodal  relations  would, 
Witaout  doubt,  be  sufficient.  The  pastor  wiUidrew  from  the  synod  about  the 
fi.'st  of  June,  1875,  but  the  congregation,  as  we  think,  did  not  by  that  act 
cease  to  be  a  member  of  the  synod. 

On  June  6,  1875,  the  pastor,  before  or  at  the  conclusion  of  services  at  the 
church,  read  a  paper  and  made  oral  statements  of  the  causes  which  induced 
kjn  to  take  such  action.  There  is  a  serioua  conflict  in  the  evld3nce  as  to 
what  took  place,  or  as  to  what  was  read  or  stated  by  the  pastor,  but  we  have 
concluded  in  order  to  avoid  stating  our  reasons  at  som3  lenofth  as  to  in  whose 
favor  the  evidence  preponderates,  to  concede  that  the  material  fact  was  as 
the  pastor  states,  and  as  he  testifies.  He  stated  on  iaat  occasion  to  the  con- 
gregation: **  I  would  hav3  to  resign  if  they  would  not  dissolve  their  rela- 
tions with  the  Iowa  Synod.  ♦  ♦  j  stated  that  if  even  one  only  was 
dissatisfied,  we  must  have  a  meeting,  and  I  requested  them  to  let  me  know 
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withm  eight  days,  and  that  if  daring  that  time  no  one  expressed  his  dissatis- 
fiaction,  I  wojld  look  upon  it  as  if  they  would  go  with  me.'* 

It  is  quite  evident  that  Mr.  Strohel  at  that  time«  although  he  had  ceased 
to  b3  a  msmber  of  the  Iowa  Synod,  regarded  the  congregation  as  still  belong- 
ing thereto,  and  that  it  required  some  action,  or  at  least  acquiescence  in  what 
he  had  done,  so  that  his  act  became  the  act  of  the  congregation  in  order  to 
dissolve  the  connection.  Now,  we  think  from  the  evidence  that  many  mem- 
bers of  the  congregation  did  not  understand  Mr.  Strobal  to  state  he  would 
regard  the  congrregation  as  having  left  the  synod,  unless  they  e^ressed 
themselves  otherwise  wiihin  eight  days. 

The  Rev.  Sbrobel  further  testifies:  **  One  week  later,  on  June  18,  we  had 
83rvice.  I  then  from  the  pulpit  announced  that  no  one  had  come  to  me  and 
let  me  know  thera  was  any  dissatisfaction  with  my  withdrawal  from  the 
synod,  and  as  not  even  one  bt  me  know,  I  thought  they  would  dissolve  their 
relation  to  the  Iowa  Synod,  and  knowing  this,  I  would  write  to  the  president 
of  the  synod,  and  state  the  facte,  and  how  we  proceeded.'*  From  the  fore- 
going it  is  apparent,  First,  that  Mr.  Strobel  did  not  have  reference  to  the 
withdrawal  of  the  congregation  from  the  synod,  but  his  own  action  in  that 
respect  was  the  matter  as  to  which  one  of  the  congregation  had  not  expressed 
dissatisfaction;  Second,  from  the  foregoing,  it  is  farther  appai-ent  that  indi- 
vidual dissatisfaction  instead  of  congregational  was  what  he  expected  or 
asked  for,  and  Third,  that  the  congregation  **  would  dissolve  their  relation 
to  the  Iowa  Synod, '  *  and  not  that  this  had  been  done. 

In  October  following  the  church  was  dedicated,  and  there  were  present 
several  ministers  who  had  withdrawn  from  the  synod  at  the  same  time  the 
Rev.  Strobal  did.  There  was  a  conference  of  the  ministers  held  for  the  pur- 
pose of  **  reconsidering  the  reasons  of  our  withdrawal  from  the  Iowa  synod,  '* 
as  Mr.  Strobel  testifies.  But  we  do  not  understand  this  conference  was 
attended  by  the  congregation  generally.  Up  to  this  time  no  act  had  been 
done  by  the  cxmgregation  indicating  the  connection  with  the  synod  should  be 
dissolved.  When  called  upon  to  state  whether  they  were  dissatisfied  with 
the  action  of  theur  pastor,  the  members  were  asked  to  act  as  individuals,  each 
for  himself.  Now,  we  think  the  fact  the  members  kept  silent  should  not  be 
construed  as  congregational  assent  or  approval  of  what  the  pastor  did.  If 
the  pastor  desired  to  ascertain  the  views  of  the  congregation,  he  should  have 
called  them  together  for  that  purpose;  this,  however,  was  not  done. 

In  January  or  February,  1876,  Peter  Hien,  a  member  of  the  congregation, 
claims  to  have  made  the  discovery  the  pastor  was  endeavoring  to  dissolve  the 
connection  between  the  congregation  and  the  Iowa  Synod,  and  force  the 
former  to  unite  with  the  synod  of  Missouri.  The  result  was  the  pastor  called 
upon  hien,  an  altercation  ensued,  charges  were  made  by  the  pastor  against 
Hion,  and  by  the  latter  ajainst  the  pastor.  These  charges,  if  reduced  to 
writing,  have  been  lost,  and  as  to  what  matters  were  embraced  therein,  mate- 
rial to  the  matter  in  hand,  is  a  subject  of  controversy. 

A  meeting  of  the  congregation  was  duly  called  on  February  20,  1876,  to 
consider  said  charges.  The  pastor  presided  at  the  meetingf,  and  much  evi- 
dence has  been  introduced  as  to  whether  an  oflBcer  of  the  synod  had  a  right 
to  be  present  and  speak  or  advise  as  to  the  matters  before  the  meeting.  But 
we  do  not  regard  this  as  material,  and,  therefore,  omit  farther  reference 
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thereto.  Daring  the  meetmg  the  question  was  proposed  whether  the  con- 
gregation would  remain  with  the  Iowa  Synod.  The  vote  was  by  ballot,  and 
there  were  fifteen  votes  in  the  affirmative  and  twelve  in  the  negative,  and  it 
was  so  announced  by  the  president,  the  Rev.  Mr.  Strobel,  whereupon  the 
latter  declared  in  substance  that  he  resigned  the  i>aBtorate,  and  would  not 
perform  any  of  its  duties.  He  gave  the  minute  book  to  the  secretary,  and 
left  the  meeting.  Mr.  Strobe!  does  not  deny  he  resigned,  but  states  he  did 
so  with  a  mental  reservation.  One  or  more  of  the  trustees  also  resigned  and 
left  the  meeting  with  Strobel,  and  ever  since  then  the  theretofore  united  con- 
gregation has  been  disunited,  each  claiming  to  be  the  true  congregation. 
The  defendants  have  been  elected  trustees  by  the  followers  of  the  pastor. 

The  vote  above  stated  was  fair  in  every  respect ;  at  least  nothing  indicating 
otherwise  appears  from  the  evidence.  It  will  be  seen  the  plaintiffis  represent 
a  majority  of  the  congregation,  and  the  question  is  whether  they  or  the  rep- 
resentatives of  the  minority  can  control  the  use  <^'  the  corporate  property. 
It  is  said  the  vote  above  stated  was  not  a  legal  expression  of  the  will  of  the 
congregation,  because  the  subject-matter  thereof  was  not  embraced  in  the 
call  for  the  meetmg.  The  evidence  warrants  the  conclusion,  we  think,  that 
one  of  the  charges  preferred  by  Hien  against  the  pastor  was  that  he  was 
endeavoring  to  dissolve  the  connection  between  the  congregation  and  the 
Iowa  Synod,  and  this  being  so,  it  was  proper  for  the  congregation  to  express 
its  wishes  in  this  regard.  But  whether  this  be  so  or  not,  we  are  thereby 
informed  as  to  the  wishes  of  the  majority,  and  do  not  think  their  wish  should 
be  disregarded,  as  it  is  not  contradicted  by  any  act  of  the  congregation  either 
before  or  since  that  time. 

It  is  maintained  by  the  defendants  that  the  Iowa  Synod  has  departed  from 
the  Lutheran  faith  and  doctrines,  and  that  as  the  majority  have  signified 
their  intent  to  continue  the  synodal  relations  therewith,  that  said  majority 
no  longer  represents  the  true  church,  and,  therefore,  is  not  under  the  consti- 
tution entitled  through  trustees  elected  by  said  msgority  to  control  the  use 
of  the  property.  It  will  be  observed  the  dispute  between  the  nu^'ority  and 
minority  is  solely  in  relation  to  the  synodal  connection  of  the  congregation. 
Several  learned  divines  have  testified  the  Iowa  Synod  does  not  conform  to 
the  Lutheran  faith  and  doctrine,  and  does  not  believe  them.  Apparently 
equally  learned  divines  have  testified  it  does.  We  have  read  this  evidence 
with  much  interest,  and  simply  desire  to  say  that  conceding  it  is  our  province 
to  determine  this  question,  we  with  some  doubt  conclude  the  Iowa  Synod 
has  not  departed  from  the  Lutheran  faith  and  doctrine.  To  state  our  reasons 
would  greatly  enlarge  this  opinion,  and  no  one  engaged  in  this  controversy 
would  be  convinced  thereby. 

The  constitution  of  the  Salem's  Church  provides  that  '*to  constitute  a 
quorum  to  carry  a  valid  resolution,  at  least  one-half  of  the  members  must  be 
present  during  the  proceedings,  but  for  a  valid  resolution  the  absolute 
majority  of  those  present  is  necessary."  There  were  present  and  voting 
more  than  a  quorum  when  the  resolution  was  passed  adhering  to  the  Iowa 
Synod.  The  foregoing  provision  clearly  provides  a  majority  of  the  congre- 
gation shall  determine  whether  the  corporation  shall  or  shall  not  adopt  any 
resolution  or  proposition  which  legitimately  comes  before  it.  It  must  be 
remembered  the  constitution  provides  the  congregaticm  and  pastor  shall  join 
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some  synod.  In  accordance  with  this  provision  both  joined  the  Iowa  Synod. 
The  pastor  alone  withdrew  therefrom.  He,  therefore,  ceased  in  a  constitu- 
tional sense  to  be  the  pastor  of  said  congregation.  He  made  endeavors  to 
get  the  congregation  to  dissolve  the  connection  with  the  Iowa  Synod.  Instead 
of  so  doing,  the  congregation  determined  to  remain  with  said  synod.  There- 
upon the  Rev.  Strobel  resigned  the  pastorate,  and  declared  in  language 
which  need  not  be  repeated  here,  that  he  never  would  unite  with  the  Iowa 
Synod.  A  minority  of  the  congregation  are  followers  of  the  Rev.  Strobel, 
and  insist  they,  against  the  wiU  of  the  majority,  should  control  the  propsrtyr 
In  this  we  do  not  concur,  but  on  the  contrary  regard  the  rule  as  weU  estab- 
lished that  the  wiU  of  the  majority  must  prevail.  This  role  applies  to  all 
corporations,  whether  rehgious  or  secular,  as  long  as  the  former  conform  to 
the  faith  of  the  church.  The  minority,  when  they  became  members  of  the 
corporation,  bound  themselves  to  be  governed  b^  the  will  of  the  majority, 
unless  the  articles  of  incorporation  otherwise  provide. 

It  is  claimed  the  plaintiffs  are  not  the  legal  trustees;  that  is,  they  have  not 
been  elected  at  the  proper  time  by  the  majority,  but  we  think  otherwise.  It 
is  also  said  the  followers  of  the  Rev.  Strobel  are  now  more  numerous  than 
the  other  party,  but  this  is  not  material,  nor  the  essential  fact  that  his  fol- 
lowers paid  more  for  church  purposes  than  the  other  party. 

In  Ferraria  et  al,  v.  Vasconcellos  et  al.,  31  111.,  25,  the  facts  in  some 
respocts  are  like  those  in  the  case  before  us.  In  the  case  cited,  an  accounting 
was  directed,  and  an  equitable  division  of  the  property  made  between  the 
two  factions.  The  defendants  ask  that  this  be  done  in  the  case  at  bar.  The 
material  distinction  between  the  two  cases  is  this :  In  the  one  cited,  the  title 
to  the  property  was  vested  in  trustees  for  the  use  of  the  members  of  the 
congregation.  Here  it  is  vested  in  the  corporation,  and  we  cannot  direct  an 
accounting  and  a  division  of  the  property,  by  sale  or  otherwise,  without  dis- 
solving the  corporation,  and  we  do  not  think  any  such  relief  is  asked.  If  the 
title  to  the  property  in  the  Illinois  case  had  been  vested  in  a  corporation,  we 
have  grave  doubts  whether  an  accounting  would  have  been  ordered  under 
the  record  before  the  court. 

Affirmed. 


Hull  &  Julius  v.  Hobbs. 

Account:  eyidbnce  considbrbd. 

Appeal  from  Cherokee  District  Court. 

Saturday,  June  11. 

Action  upon  a  balance  of  an  account  for  goods  alleged  to  have  been  soVl 
by  plaintiffs  to  the  defendant,  amounting  to  $435.63.  The  defendant  acini' ts 
the  purchase  of  a  portion  of  the  goods  embraced  in  the  account,  but  cv,  rs 
that  they  have  been  paid  for.    The  other  goods  embraced  in  the  account  he 
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denies  purdiasing.    There  was  a  trial  by  jury,  and  a  Teidict  and  jndicment 
were  rendered  for  the  plaintiffs  for  $21.95.    They  appeal. 

Theodore  HawUy,  iot  appellants. 

No  appearance  for  appellee. 

•Adams,  Ch.  J. — ^The  plaintiffs  have  for  several  years  been  doing  biisinera 
^  merchants,  at  Fort  Dodge.  The  defendant  has  for  several  years  been 
doing  business  at  Sac  City.  In  1874  the  people  of  Sac  City  desired  to  have 
a  tailor  «hop  opened  at  their  place,  and  induced  one  Thomas,  a  tailor,  to  open 
such  shop.  But  Thomas  was  without  means  or  credit.  The  defendant,  in 
order  to  assist  him,  and  thereby  secure  the  establishment  of  the  shop,  pur- 
chased for  him  of  the  plaintiffs  nearly  |500  worth  of  goods,  as  the  defendant 
himself  admits.  Afterward  1  homas  selected  other  goods,  which  w^re  shipped 
to  Sac  City,  and  charged  to  th3  defendant  upon  the  supposition  that  they 
were  sold  to  him,  and  were  to  be  paid  for  by  him.  Whether  the  defendant 
purchased  these  subsequent  goods  is  the  question  in  controversy.  The  errors 
assigned  relate  mostly  to  the  admission  of  evidence. 

While  Mr.  Julius,  one  of  the  plaintiffs,  was  b^ing  examined  as  a  witness 
in  their  behalf,  the  defendant  was  allowed  to  ask  him,  against  the  plaintiff's 
o1:(jection,  a  question  in  these  words:  '*Did  you  understand  at  that  time 
that  it  was  Mr.  Hobbs  that  was  starting  a  tailor  shop  at  Sac  City,  or  Mr. 
Thomas?"  The  witness  answered:  '*!  understood  that  Mr.  Hobbs  and 
Mr.  Thomas  were,  that  is  that  Mr.  Thomas  was  to  do  the  work,  and  Mr. 
Hobbs  to  furnish  the  goods.''  This  answer,  it  appears  to  us,  was  in  accord- 
ance with  the  plaintiff's  theory,  and  rather  tended  to  support  their  daim 
than  other\vis2.    We  do  not  see  that  they  have  any  ground  of  complaint. 

The  defendant  was  allowed  to  ask  the  same  witness  another  question 
against  the  objection  of  the  plaintiffs,  which  is  in  these  words:  **  jDid  you 
understand  that  Mr.  Hobbs  was  to  go  into  partnership  with  Mr.  Thomas  in 
running  the  store  out  there?"  The  witness  answered:  **I  could  not  tell 
you  whether  they  were  partners  or  not."  The  plaintiffs  were  not  prejudiced 
by  this  answer,  because  it  showed  nothing. 

Mr.  Hull,  one  of  the  plaintiffs,  was  being  examined  as  a  witness  in  their 
behalf,  and  tolunteered  the  remark  that  he  wrote  defendant  a  letter  recom- 
mending Thomas  as  a  good  man  to  start  a  tailor  shop.  Thereupon  the 
plaintiffs  moved  to  strike  out  the  testimony,  and  the  court  overruled  the 
motion.  We  are  unable  to  see  that  they  were  prejudiced  by  this  testimony. 
On  cross-examination  the  same  witness  was  asked,  and  testified  as  follows 
against  the  plaintiff's  objections : 

**  Int.  Well,  then,  did  you  think  that  by  selling  the  goods  at  almost  cost 
to  Mr.  Hobbs,  that  you  were  helping  Thomas?    Ans.    I  did. 

**  Int.  How  was  that  to  help  Thomas?  Ans.  Because  I  called  myself  a 
spacial  friend  of  Mr.  Thomas." 

If  we  could  regard  this  testimony  as  unfavorable  to  the  plaintiffis,  we  should 
have  to  say  that  we  think  that  it  was  properly  elicited  upon  cross-examina- 
tion. The  8am3  witness  was  asked  on  cross-examination,  against  the  plain- 
tiff's objection,  if  he  did  not  consider  the  defendant  a  man  of  means,  and 
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able  to  pay  what  he  owed,  and  he  answered  in  substance  that  he  did.  There 
is  nothinij  in  this  inconsistent  with  their  theory  that  the  defendant  bought 
the  goods  to  aid  Thomas,  nor  do  we  think  that  it  could  have  been  understood 
by  the  jury  as  having  any  tendency  to  show  that  the  plaintiffs  charged  the 
goods  to  the  defendant  because  he  was  able  to  pay  for  them,  and  not  because 
he  bought  them.    The  testimony,  we  think,  was  without  prejudice. 

The  defendant  was  allowed  to  testify,  against  the  plaintiff's  objection,  as 
follows:  **Mr.  Thomas  wanted  to  come  there  to  st^  a  tailor  shop.  We 
were  anxious  to  have  him  come.  He  said  he  had  no  means,  and  if  somebody  i 
would  help  him,  and  give  him  a  start,  he  would  pay  it  all  back,  and  talked 
around  among  our  people  there.  They  said  that  it  would  be  a  good  thing. 
He  came  very  w*ell  rscommended  from  Ft.  Dodge,  and  I  told  him  that  I 
would  get  him  a  small  stock  to  start  on.  I  had  no  ready  money,  and  if  he 
could  get  a  little  time  I  would  buy  some  goods,  or  assist  him."  Why  the 
plaintiffs  should  object  to  this  testimony,  we  are  unable  to  see.  So  far  as  it 
gocjs,  it  seems  to  be  precisely  in  accordance  with  their  theory.  The  defend- 
ant doubtless  made  the  statement  for  the  purpose  of  explaining  why  he 
bought  for  Thomas  what  he  admits  he  bought,  but  certainly  the  plaintiffs 
cannot  juroperly  complain  of  that. 

We  cannot  properly  extend  this  opinion  by  noticing  in  detail  all  the  minute 
points  made  in  the  plaintiff^s  argument.  We  must  be  allowed  to  say  in  a 
general  way  that  while  it  appears  to  us  that  evidence  was  admitted  which 
was  not  material,  yet  it  is  not  pointed  out  wherein  the  same  was  prejudicial, 
and  we  are  all  agreed  upon  a  separate  reading  that  it  was  not  prejudicial. 
It  is  objected  that  the  verdict  is  not  sustained  by  the  evidence,  yet  it  is  ad- 
mitted that  the  evidence  is  conflictii^.  In  such  case  we  cannot  disturb  the 
verdict. 

Affibmed. 


JEtna  Life  Insurance  Company  v.  Smith  et  al. 

P&ACTIOB  IN  THB  SUPBEUE  COUBT:  AB8TBACT:   EVIDENCE. 

Appeal  from  Linn  Circuit  Court. 

Pbiday,  June  17. 

Action  to  foreclose  a  mortgage  executed  to  the  plamtiff  by  the  defendants 
Jackson  Smith  and  Elizabeth  Smith,  his  wife.  After  the  commencement  of 
the  action  Jackson  Smith  died  intestate.  Administrators  were  appointed 
upon  his  estate,  and  substituted.  The  heirs  were  also  brought  in,  and  made 
defendants  by  way  of  substitution.  Among  the  heirs  thus  brought  in  and 
made  defendants,  is  Charity  Hite.  The  defendant  F.  M.  Hite  is  her  husband. 
It  appears  from  the  petition,  as  an  additional  reason  for  bringing  them  in, 
that  they  claim  an  interest  in  the  premises  by  conveyances  from  Jackson 
Smith  in  his  lifetime.  No  answer  having  been  filed  by  the  Hites,  they  were 
adjudged  to  be  in  default.    A  decree  was  rendered  that  the  premises  be  sold 
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wiUiout  redemption,  and  that  in  case  any  of  the  defendants  should  refase  to 
give  immediate  possession  of  the  premises,  and  of  the  crops  growing  thereon, 
the  clerk  should  issue  a  writ  of  q'ectment  to  remove  such  persons,  and  put 
the  purchaser  in  possession.    From  this  decree  the  Hites  i^peal. 

«/.  B.  Young y  for  api>ellants. 

J.  W,  Ball,  for  appeUee. 

Adams,  Ch.,  J. — No  evidence  is  set  out  in  appellant *s  abstract,  nor  is  it 
stated  that  no  evidence  was  introduced.  The  appellee  contends  that  in  the 
absence  of  the  evidence  there  is  nothing  before  us  for  determination.  The 
appellee,  it  is  true,  sets  out  a  stipulation  purporting  to  be  made  between  its 
attorneys  and  the  attorneys  for  the  administrators,  but  the  appellee  diacJaimR 
supplying  the  deficiency  in  the  appellant *s  abstract. 

The  decree  purports  to  have  been  made  upon  an  agreement  of  all  the  par- 
ties. If  it  was,  it  was  made  upon  an  agreement  of  the  Hites.  The  fact  that 
they  failed  to  answer,  and  were  adjudged  to  be  in  default,  is  not  necessarily 
inconsistent  with  such  idea.  Every  reasonable  presumption  must  be  indulged 
in  support  of  the  decree.  In  the  condition  of  the  record,  we  think  that  it 
must  be 

Affibm£d. 


Wilson  v.  Klokitntegeb  bt  al. 

P&ACTICB  IN  THB  SUPREME   GOURT:    ASSIGNMENT  OF  EBR0B8:  U48UFFI- 
CIBNCT  OF. 

Appeal  from  Superior  Court  of  Cedar  Rapids.  ' 

Saturday,  June  18. 

Action  upon  a  promissory  note.  There  was  a  verdict  and  judgment  for 
defendants.    Plaintiif  appeals. 

George  W,  Wilson  and  J,  G.  Rice^  for  appellant. 

No  appearance  for  appellee. 

Beck,  J.— -llie  assignment  of  errors  is  in  the  following  language: 
'Tlaintifi  and  appellant  refers  to  the  errors  assigned  in  the  motion  for  a  new 
trial  and  as  discussed  in  the  argument,  for.  her  assignment  of  errors  in  this 
case.'*  The  grounds  of  the  motion  for  a  new  trial  are  here  designated  as 
'^errors  assigned.'*  And  only  such  of  these  grounds  of  the  motion  for  a  new 
trial  as  are  discussed  in  the  argument  are  assigned  for  errors.  Counsel  in 
their  assignment  designate,  by  reference  to  their  argument,  the  errors  relie<( 
upon.    When  these  are  discovered,  a  further  reference  is  required  to  the 


APPENDIX.  765 

grounds  of  the  motion  for  a  new  trial,  before  it  can  be  determined  what 
pomts  are  really  covered  by  the  assignment.  The  grounds  of  the  motion 
for  a  new  trial  cover  objections  to  rulings  permitting  amendments  to  plead- 
ings, to  decisions  overruling  a  demurrer,  overruling  objections  to  the  jury, 
admitting  and  excluding  evidence,  requiring  plaintiff  to  go  to  trial  against 
his  objections,  giving  and  refusing  instructions  and  also  objections  to  the 
verdict  as  being  unsupported  by  the  testimony,  and  other  matters.  A  part 
only  of  these  objections  were  urged  in  argument. 

Code,  section  3207,  provides  that  '*  an  assignment  of  error  need  follow  no 
stated.form,  but  most,  in  a  way  as  specific  as  the  case  will  allow,  point  out 
the  very  error  objected  to.*'  The  assignment  of  errors  in  this  case  clearly 
fails  to  comply  with  this  requirement.  Instead  of  pointing  out  the  errors 
complained  of  ''in  a  way  as  specific  as  the  case  will  allow,*'  we  think  a  more 
indefinite  and  obscure  method  could  not  be  pursued.  We  cannot  sanction 
such  a  violation  of  the  statute  and  give  countenance  to  a  practice  which  ex- 
cuses an  appellant  from  stating  clearly  and  specifically  the  very  objections 
upon  which  he  relies  for  a  reversal  of  tiie  tsase.  The  practice  in  this  <50urt, 
as  prescribed  by  the  statute  and  rules  here  recognized,  is  simple  and  readily 
understood  by  all.  It  requires  the  direct  and  plain  presentation  of  ail  ques- 
tions brought  here  for  determination.  Fairness  to  tb  3  parties  and  the  court, 
and  the  correct  administration  of  justice,  demand  that  it  be  pursued  in  all 
cases. 

The  assignment  of  errors  being  insufficient  there  are  no  questions  in  the 
case  for  decision. 

Affueuced. 


Boyle  v.  The  C,  R  I.  &  P.  R  Co. 

Appeal  from  Marian  Circuit  Court, 
Bailroads:  nbglioence:  btidbnob  considbbbd. 

TUBSDAT,  JXJNB  20. 

The  plaintiff  is  a  laborer  and  an  employe  of  the  defendant.  He  was  a 
shoveller  and  working  in  connection  with  a  gravel  or  construction  train. 
His  duty  required  him  to  accompany  the  train  and  aid  in  loading  and  un- 
loading the  cars  composmg  the  train.  The  cars  were  known  as  flats.  When 
they  were  loaded  it  was  the  duty  of  the  plaintiff  to  get  aboard  and  go  with 
the  train  to  where  it  was  to  be  unloaded.  The  petition  alleges  that  when 
engaged  in  loading  said  cars  the  conductor  of  the  train  directed  the  plaintiff 
and  others  to  get  aboard  as  the  train  was  about  to  be  moved;  **that  in  obedi- 
ence to  said  order  he  was  getting  on  such  train,  climbing  on  the  rear  of  one 
of  the  construction  cars,  when  just  as  he  was  climbing  on  said  car  the  loco- 
motive which  moved  said  train  moved  back  without  giving  signal  by  ringing 
the  bell  or  otherwise,  and  suddenly  pushing  the  car  plaintiff  was  climbing 
on  back  against  another  car,  caught  the  plaintiff's  foot  and  ankle,  whereby  he 
was  greatly  iignred**  without  fault  or  negligence  on  plaintiff's  part 
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The  defendant  pleaded  that  it  was  not  nej^ligent,  and  that  plaintiff  was 
gnWfy  of  contributory  negligence.  Trial  by  jury,  verdict  and  jndgrment  for 
plaintiff,  and  defendant  appeals. 

An'lerson  dt  Klncaid  and  Tho9.  F.  Withrow,  for  appellant 

John  F.  Laceif  and  James  D.  Gamble ^  for  appellee. 

Sekvers  J.~I.  No  objection  is  made  to  the  instructions  and  the  cause 
was  fairly  and  fully  submitted  to  the  jury.  Counsel  for  the  appellant  peek  a 
rpverwil  on  the  following  grounds:  first,  **the  evidence  shows  by  an  over- 
whelming preponderance  that  there  was  no  negligence  in  the  movement  of 
the  engine,  as  ample  time  was  given  plaintiff  to  mount  the  train  before  the 
coupling  was  made;''  second,  the  evidence  of  plaintiff  and  a'.l  of  the  circum- 
stances show  that  he  was  guilty  of  negligence  contributing  directly  to  the  in- 
jury which  he  received." 

The  act  of  negligence  relied  on  in  the  petition  is  the  failure  to  ring  the 
bell  or  otherwise  warn  the  employes  the  engine  was  about  to  be  connected 
with  the  same  at  the  time  plaintiff  was  making  the  attempt  to  get  aboard. 

There  was  evidence  tending  to  show  the  usual  custom  was  to  ring  the  bell 
on  such  occasions,  and  whether  this  was  done  was  a  controverted  question. 
There  were  several  witnesses  who  testified  they  did  not  hear  the  bell,  the 
plaintiff  being  one  of  said  witnesses.  If  it  had  been  rung  the  probability  is 
they  would  have  heard  it.  At  least  it  was  a  question  for  the  jury  to  say 
whether  they  could  have  heard  it  or  not.  There  were  other  witnesses  who 
testified  the  bell  was  rung,  lliere  was,  therefore,  a  conflict  in  the  evidence 
as  to  this  question,  and  it  is  not  for  us  to  say  the  preponderance  was  with 
the  defendant.    If  it  was  we  cannot  for  that  reason  reverse  the  judgment. 

The  court  in  substance  instructed  the  jmy  that  if  they  found  the  bell  was 
not  rung,  and  the  failure  to  do  so  was  the  cause  of  the  accident,  it  was  for  them 
to  say  whether  under  all  the  circumstances  the  failure  to  ring  the  bell  was 
the  cause  of  the  accident.  This  instruction  being  the  law  of  this  case,  and  as 
the  jury  found  for  the  plaintiff,  it  is  evident  they  determined  the  conflict 
above  stated  in  his  favor.  It  may  be,  as  claimed  by  counsel,  the  preponderance 
of  the  evidence  is  with  the  defendant,  but  the  jury  have  found  otherwise, 
nVid  as  has  been  repeatedly  held  we  cannot  in  such  case  interfere. 

11.  There  was  evidence  tending  to  show  the  engine  had  been  discon- 
necb.'d  from  the  train  or  cars  some  time  previous  to  the  accident,  and  had 
been  moved  to  a  station  for  a  temporary  purpose.  It  was  returning  for  the 
purpose  of  moving  the  train  and  was  stopped  a  short  distance  from  the  car  to 
which  it  was  to  be  coupled.  There  was  a  storm  approaching,  and  the  con- 
ductor was  anxious  to  get  the  train  moved.  Before  the  engine  wtts  attached 
he  gave  the  order  to  the  plaintiff  and  other  employes  to  get  aboard.  There 
were  no  conveniences  for  getting  on  the  cars.  Counsel  for  appellant  state 
that  some  persons  **place  a  hand  upon  each  car,  one  foot  on  the  platform 
and  spring;  others  place  a  bund  upon  each  car,  afoot  on  the  dead  wood  and 
spring ;  others  climb  up  the  brake  when  available,  and  others  yet  get  on  the 
side  of  the  car,  when  the  circumstances  are  favorable.'*  The  evidence 
tended  to  show  the  plaintiff  made  the  attempt  to  put  his  foot  on  the  dead 
wood,  but  as  we  understand  he  in  fact  placed  it  on  the  draw  bar  and  it  sbp- 
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ped  and  was  resting  on  the  link  between  the  draw  bars  at  the  time  the  en-,, 
gine  came  against  the  forward  car  for  the  purpose  of  being  coupled  thereto. 
Ihis  caused  the  draw  bars  to  suddenly  oome  together  and  the  plaintiff's  foot^ 
and  ankle  were  more  or  less  crushed. 

It  is  said  that  any  one  who  places  his  foot  on  the  draw  bars  or  link  at  a 
time  when  he  has  good  reason  to  believe  there  may  be  a  sudden  movementv 
of  the  train  is  guilty  of  contributory  negligence.  We  are  not  prepared  to 
assent  to  this  broad  and  unqualified  proposition,  but  think  it  was  for  ihe 
jury  to  say  under  all  the  circumstances,  such  as  the  haste  required  to  geb 
aboard;  the  cx)ndition  of  the  ground  or  approadies;  and  the  character  of  Iho 
cars  and  means  that  must  be  used  to  accomplish  that  which  the  plaintiff  was 
required  to  do.  This  is  true  also  as  to  whether  ihe  plaintiff  had  ample  time 
0  get  aboaid  after  the  order  was  given  and  before  the  engine  moved  against 
the  cars.  We  fail  to  discover  any  question  in  the  record  except  whether  the 
verdict  is  against  the  evidence,  and  think  there  is  evidence  upon  which  the 
verdict  can  be  well  based. 

Affirmed. 


Allen  v.  Hull. 

Practice  in  the  Supreme  Court:  abstract. 

Appeal  from  Fremont  District  Court, 

Tuesday,  June  21. 

Action  to  foreclose  a  mortgage.  There  was  a  decree  for  the  plaintiff. 
The  defendant  appeals. 

W,  G.  Ready  for  appellants. 

Wgnn  dt  WyrtHf  for  appellee. 

Adams,  Ch.  J. — No  question  is  raised  in  this  case  except  upon  the  suffi- 
ciency of  the  evidence,  and  the  abstract  does  not  purport  to  contain  all  the 
evidence.  We  do  not  look  beyond  the  abstract  in  such  case,  and  it  is  mani- 
fest that  if  it  does  not  affirmatively  appear  that  we  have  all  the  evidence  before 
us,  we  can  do  nothing  but  affirm. 

The  abstract  contains  what  purports  to  be  a  stipulation,  which  is  in  these 
words:  *Mt  is  hereby  stipulated  by  the  attorneys  for  the  parties  in  the  above 
entitled  case  that  no  transcript  shall  be  required,  but  that  the  same  shall  \)0 
tried  on  the  printed  abstract  of  the  parties.'^  'i  he  effect  of  this  stipulation 
was  certamly  to  waive  a  transcript;  but  we  think  that  it  did  not  have  the 
effect  to  waive  the  defect  in  the  abstract.  It  must  be  held  to  mean  me>-ely 
that  the  case  should  be  tried  upon  the  abstract,  subject  to  whatever  objoc* 
tions  could  properly  be  raised  upon  the  face  of  it, 

i  here  is  in  the  abstract  preceding  the  evidence  a  statement  that  the  case 
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was  tried  "on  the  within  evidence. **  If  the  statement  had  been  that  the 
case  was  tried  on  the  within  evidence,  and  no  othery  that  would  have  been 
sufficient.  As  it  is,  all  that  we  know  is  that  the  evidence  set  out  was  before 
the  court  below.  As  there  might  have  been  other  evidence  which  essentially 
modified  the  ^oroe  and  effect  of  that  set  out,  the  judj^rmcnt  must  be 

Affibmsd. 


SiGLEB  V.  Shields. 

SlOLBR  T.  HiDY  ET  AL.,  ANTE,  504,   FOLLOWED.  , 

Appeal  from  Decatur  Circuit  Court,  •   , 

Tuesday,  June  21. 

Stuart  Bros.,  for  api>ellant. 

Nourae,  Ka^ffman  it  Jaehaon,  and  WiUon  Broe,  it  Mitehell,  for  appellee. 

Beck,  J.— This  cause  is  precisely  like  the  foregoing  case  of  Sigler  v,  Hidif, 
antey  504.  The  abstracts  and  the  arguments  of  counsel  in  the  twocases  are 
substantially  the  same,  and  the  questions  of  lawand  fact  are  identical  in  each. 
Following  the  decision  in  Sigler  v,  Hidy^  the  judgment  of  the  Circuit  Court  is 

Reversed. 


MoClurb  v.  Beown. 

Adminibtbator:  acoountinq:  interest. 

Appeal  from  Louisa  Circuit  Court. 

Wrdnesday,  October  5. 

The  defendant  is  executor  of  the  last  will  and  testament  of  William  M. 
McClure,  deceased.  Exceptions  were  taken  to  his  report8)in  the  court  below, 
and  upon  a  trial  it  was  found  that  the  defendant  was  properly  chargeable 
with  interest  at  six  per  cent  per  annum  on  an  item  of  |900,  from  November 
6, 1879.  The  plaintiff  insisted  that  interest  should  be  computed  on  said  sum 
from  September  17, 1878,  and  because  the  interest  was  not  thus  computed, 
he  appeals. 

Httmmack,  Howard  dt  Virgin,  for  appellant. 

Hurleg  it  Hale,  J.  C.  Power  and  Newman  dt  Blake,  for  appellee. 
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RoTHROCK,  J.— The  record  of  the  case  contains  certain  findings  of  fact 
made  by  the  Circuit  C!ourt.  There  is  also  a  bill  of  exceptions,  but  the  evi- 
dence upon  which  the  court  below  made  the  order  requiring  interest  to  be 
paid  from  November  6, 1B79,  is  not  before  us.  Appellant  claims  that  interest 
should  be  charged  from  September  17, 1873,  and  insists  that  the  defendant 
''misappropriated'*  the  sum  of  ^900.  If  it  were  shown  that  at  the  date 
claimed  the  defendant  wrongfully  appropriated  the  money  of  the  estate  to 
bis  own  use,  of  course  he  would  be  liable  for  interest  on  such  wrongful 
appropriation  from  the  date  thereof.  But  the  defendant's  counsel  insist  that 
the  record  does  not  show  when  the  money  wa»  wrongfully  appropriated. 

A  careful  examination  of  the  abstract  leads  us  to  the  conclusion  that  such 
is  the  fact,  or  to  say  the  least  we  do  not  think  it  affirmatively  appears  when 
the  defendant  actually  appropriated  the  money.  It  is  true  the  court  finds 
that  on  or  about  September  17,  1873,  defendant  charged  the  estate  with  a 
legacy  of  $900  claimed  by  himself,  and  which  was  not  at  that  time,  and  is 
not  yet,  due.  And  it  is  further  found  that  defendant  **ha8  said  sum  of  |900 
now  in  his  hands.''  What  the  state  of  defendant's  account  with  the  estate 
was  when  he  made  this  charge  does  not  appear.  If  he  had  the  money  then 
actually  on  hand,  and  appropriated  it  to  his  own  use  in  payment  of  his  legacy 
which  was  not  due,  he  should  account  for  interest.  But  unless  this  state  of 
facts  is  made  to  appear  affirmatively,  the  judgment  of  the  court  below  cannot 
be  disturbed.  It  is  true  the  act  of  the  defendant  is  designated  in  the  bill  of 
exceptions  as  a  '*  misapplication"  of  the  |900,  but  in  view  of  the  findings 
of  fact  from  which  it  appears  that  credit  was  taken  by  the  defendant  for  the 
amount,  we  think  it  may  fairly  be  said  that  the  making  of  the  charge  against 
the  estate  was  what  was  meant  as  a  **  misapplication." 

Before  we  would  be  warranted  in  finding  that  the  order  as  to  interest  was 
erroneous,  we  must  be  put  in  possession  of  the  facts  by  an  affirmative  show- 
ing that  the  money  for  which  a  credit  was  taken  was  actually  in  the  defend- 
ant's hands  at  the  time  claimed. 

Affirmed. 


PiTTMAN   V.   PiTTMAK  BT  AL. 
PrAOTIOB  in  the  SUPRBMB  court:  DSFSOnYB  ABSTRACT. 

Appeal  from  Lee  Disirict  Court. 

Saturday,  October  8. 

Gillmore  it  Anderson,  for  appellant. 

Cctsei/  dt  Hdbbs  and  D.  jP.  Miller  dt  Sons,  for  appellee* 

Day,  J.— ^The  plaintiff  alleges  in  substance  that  the  defendant  Truman 
Knowles,  as  the  guardian  of  Willie  and  Oeorge  Heule,  minors,  received 
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$1,500  belongfing  to  said  minors,  and  loaned  about  $1,000  f hereof  fo  his  son- 
in-law  G.  W.  Pittman  on  his  personal  security,  and  that  G.  W.  Pittman 
failed  in  business  and  became  insolvent;  that  afterward  Knowles  resigned 
his  guardianship,  and  he  and  G.  W.  Pittman,  for  the  purpose  of  making  the 
plaintiff  responsible  for  the  loss  of  the  estate  of  the  minors,  conspired  together 
to  procure  the  appointment  of  G.  W.  Pittman  as  guardian,  and  have  the 
plaintiff  become  his  surety  on  his  iruardian's  bond;  that  G.  W.  Pittman  waa 
appointed  guardian,  and  plaintiff  became  his  surely;  that  G.  W.  Pittman 
executed  his  receipt  to  Knowles  for  the  entire  sum  which  came  into  his  pos- 
session as  guardian,  and  Knowles  was  discharged;  that  in  fact  only  the  sum 
of  $500  was  turned  over  to  G.  W.  Pittman  upon  his  appointment  as  guardian, 
the  balance  having  been  previously  loaned  to  him  and  consumed.  The 
plaintiff  prays  that  G.  W.  Pittman's  guardianship  may  be  revoked,  that 
plaintiff  be  released  from  the  operation  of  said  bond,  and  that  Knowles  bo 
placed  where  he  stood  before  his  resignation,  and  be  made  Uable  for  the  full 
amount  of  money  he  loaned  to  G.  W.  Pittman. 

The  abstract  contains  simply  the  pleadings  and  the  evidence.  It  does  r.ot 
show  what  decree  the  court  entered,  nor  in  favor  of  which  party  it  was  ren- 
dered. It  does  not  show  the  service  of  any  notice  of  appeal,  and  does  not 
even  state  that  any  appeal  has  been  4aken.  An  argument  has  been  filed  in 
which  Knowles  is  designated  as  appellant,  from  which  we  may  infer  that 
the  decree  rendered  is  regarded  by  him  as  in  some  manner  adverse  to  ]n>? 
interests.  It  is  apparent,  however,  that  we  cannot  undertake  to  reverse  a 
decree  without  knowing  what  it  is.  If  the  decree  were  set  out  in  the  abstract, 
it  might  appear  to  be  wholly  unobjectionable.  In  the  state  of  the  record  no 
course  is  left  for  us  but  to  order  that  the  judgment  be 

Affirmed. 


Abbott  &  Kniselt  v.  Dutton. 

McHosB  V.  Dutton,  50  Iowa,  72S,  followed. 

Appeal  from  Siot-y  District  Court, 

Thursday,  October  20. 

The  plaintiffs  claim  that  they  furnished  materials  which  were  used  in  the 
erection  of  a  court-house  at  Nevada,  Story  county,  to  the  amount  in  value  of 
more  than  8300.  That  one  Randall,  who  was  contractor  for  the  erection  of 
said  building,  executed  to  the  defendant,  Dutton,  a.  certain  instrument  in 
writing,  by  which  he  assigned  to  him  all  his  interest  in  the  court-house  fund, 
and  authorized  him  to  receive  the  same  from  the  county ;  that  at  the  time 
of  said  assignment  the  said  defendant  orally  agreed  with  and  promised  Ran- 
dall that  he  would  pay  the  claim  of  the  plaintiffs  from  the  money  so  re- 
ceived; the  said  instrument  in  writing  having  been  executed  to  secure  the 
payment  of  the  claim  of  these  plaintiffs,  and  the  laborers  and  other  material 
men.    There  was  a  denial  by  defendant  of  all  liability,  and  of  any  contract 
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bindinjf  him  to  pay  the  claim  of  the  plaintitF.  A  jury  was  waived  and  there 
was  a  trial  by  the  court,  which  resulted  in  a  judgment  for  defendant  for 
costs.    Plaintiffs  appeal. 

J.  S.  Frazier^  for  appellant. 

C.  H.  Balliett  and  Henderson  d:  Carney^  for  appellee. 

KoTHROCK,  J.— I.  In  the  case  of  McHoae  r.  Dution,  55  Iowa,  728,  the 
plciintiff,  having  furnished  matenals  for  the  erection  of  the  same  building, 
sought  to  recover  of  the  defendant  upon  the  identical  written  instrument  or 
assignment  which  is  relied  upon  in  this  action.  The  assignment  is  fully  set 
out  in  that  case  and  a  mere  reference  to  it  is  sufficient  for  the  purposes  of 
this  appeal.  In  that  action  we  held  that  no  suit  could  be  maintained  by  a 
material  man  against  the  defendant,  based  upon  the  written  assignment. 

In  the  case  at  bar  the  plaintiffs  rely  upon  an  agreement  or  promise  made 
by  the  defendant 'to  Randall,  that  he  would  pay  the  plaintiffs.  It  is  also 
cl aimed  that  the  same  promise  was  made  by  the  defendant  to  the  plaintiffs. 

It  is  sufficient  to  say  of  these  allegations  of  fact  that  they  are  squarely  de- 
jiipil  by  the  defendant,  and  the  evidence  as  to  their  coiTectnoss  is  strongly 
conflJctlnj?.     Under  such  circumstances  we  cannot  disturb  the  judgment. 

1  ( .    The  T>laintiffs  have  presented  a  motion  to  tax  the  costs  of  appellee's 

iiUstract  to  him  because  the  matters  therein  contained  are  irrelevant  and  im- 

niutt'iiul.     We  have  examined  the  abstracts  together  and  have  to  say  that 

while  we  think  some  of  the  amendments  might  have  been  omitted,  yet  there 

is  no  >4ueh  a  variance  from  the  rules  as  to  demand  the  imposition  of  costs 

upon  appellee. 

Affikmed. 


HUTTON    V.    GaLLIXSON. 

Practice  in  the  Supreme  Court:  assignment  of  errors. 
Appeal  from  Kossuth  District  Court. 
Friday,  October  21. 

Action  in  replevin.     Trial  by  jury,  verdict  for  defendant.    Plaintiff 

appeals. 

Albert  E,  Clarke  and  3f.  H.  Bliss,  for  appellant. 

George  E.  Clarke,  for  appellee. 

Adams,  Ch.  J.  The  appellant  has  made  no  assignment  of  errors,  and  the 
appellees  insist  that  there  is  nothing  before  us  for  review.  Theur  position  is 
well  taken.  We  may  say  further  that  a  majority  of  the  court  are  inclined 
to  thmk  that  an  affirmance  would  probably  be  reached  upon  the  merits. 

Affirmed. 
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ACTION. 


1.  Time  of  cosiUENCBMBNT:  sbrvicb  op  noticr.  It  is  only  for  the 
purpose  of  the  statute  of  limitations  that  the  delivery  of  an  orig- 
inal notice  to  tHe  sheriff  for  service  constitutes  the  commencement  of  an 
action;  for  all  other  purposes  the  commencement  of  the  action  dates  from 
the  actual  service  of  the  notice.    Proska  v,  McCoipickf  818. 

ADMINISTRATOR. 

1.  Petition  to  sell  real  estate:  time  op  piling.    The  fact  that  the 

petition  of  an  administrator  for  authority  to  sell  real  estate  for  the  pay- 
ment of  debts  is  not  filed  until  some  months  after  the  expiration  of  the 
year  for  the  filing  of  claims  against  the  estate  is  sufficiently  excused  by  a 
showing  that  the  property  could  not  have  been  sold  sooner  without  great 
sacrifice.    Conger  v.  Cook  etaJ.,  111. 

2.  .  Where  the  petition  of  an  administrator  for  leave  to  scU  real  es- 
tate shows  that  there  are  uni)aid  claims  established  against  the  estate 
which  the  personal  property  is  insufficient  to  pay,  it  is  not  subject  to  de- 
murrer because  it  mils  to  show  that  all  payments  theretofore  made  by 
the  administrator  were  proper  and  legal,  that  being  a  question  alone  be-  . 
tween  the  heirs  and  the  administrator  and  his  bondsmen,  which  cannot 
be  allowed  to  prejudice  the  right  of  creditors  of  the  estate  to  speedy  pay- 
ment.   Id. 

8.  Order  op  discharge:  when  conclusive.  Where  a  final  ordor  dis- 
charging administrators  is  based  upon  the  receipts  of  distributees  for  the 
amounts  found  due  them,  respectively,  on  final  accounting,  and  no  ap- 
plication to  set  aside  such  order  is  made  within  three  months,  it  becomes 
conclusive  as  to  the  distributees,  although  they  are  plaintifFs  in  an  action 
pending  at  the  time  of  settlement  against  the  admmistrators  and  their 
bondsmen.    Diehl  v.  Miller  et  ah,  313. 

4.  Duties  op:  lipe  insurance.    An  administrator  is  charged  with  the 

duty  of  collecting  life  insurance  payable  to  the  "legal  representatives'* 
of  his  decedent  upon  his  death,  and  he  and  his  sureties  are  liable  for  a 
failure  to  inventory  and  distribute  the  avails  of  such  insurance  paid  to 
him.    Kelley  v.  Mann,  625. 

5.  — • : .   An  administrator  de  bonis  tion,  appointed  after  the  death 

of  the  widow  of  liis  decedent,  who  was  his  admimstratrix,  cannot  main- 
tain an  action  to  recover  from  her  sureties  the  avails  of  af  policy  of  insur- 
ance on  the  life  of  his  decedent  collected  by  her,  and  not  accounted  for, 
sudi  sureties  being  accountable  only  to  the  children  of  the  decedent,  or 
their  guardians,  for  tiie  amount  of  their  shares  thereof.    Id. 
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ADOPTION. 

1.  Requtsttesof:  nronT  of  iNnERiTANCs.  Rights  of  inheritance  can 
only  be  acquired  through  adoption  by  a  full  compliance  wi.h  the  provi- 
sions of  the  statut3;  where  articles  of  adoption  ai*e  properly  execute  1, 
but  are  not  recorded  during  the  lifetime  of  the  person  adopting,  nori^ht 
to  inherit  from  him  is  thereby  conferred  on  the  child,  though  the  laticr 
has  comphed  with  the  terms  of  such  articles  daring  the  full  period  of  his 
minority.    Shearer  et  al.  v.  Weaver  et  al..,  578. 

AD  QUOD  DAMNUM. 

1.  Rights  of  mortgagee:  when  ^'0T  made  a  party.  A  mort^gee, 
who  is  not  made  a  party  to  proceedings  for  the  condemnation  of  riglit 
of  way  for  a  raihroad  over  the  mortga^d  property,  may  waive  the  omis- 
sion and  assert  his  claim  to  the  award  in  the  hands  ot  the  sheriflT,  and 
such  claim,  where  it  is  shown  that  the  property  is  insuflBcient  tx)  pay  the 
mortgage  debt,  and  that  the  mortgagor  is  insolvent,  constitutes  a  lien 
thereon  superior  to  that  of  a  prior  attachment  levied  by  a  creditor  of  the 
mortgagor.    Sawyer  t?.  Landers  dt  Son,  422. 

AGENCY. 

1.  Proof  of  course  of  dealing.  Evidence  considered  and  held  insuflB- 
cient to  estabUsh  such  a  course  of  dealing  as  would  justify  a  third  per- 
son in  presuming  that  an  employe  had  authority  to  se^l  property  of  his 
employers  and  receive  payment  for  the  same.  Holbrvok  <it  Bro,  v, 
Oheme,  McDanield  dt  Co,  'et  al.,  824. 

See  Principal  and  Aobnt. 

Promissort  Notb,  1. 

Usury,  1. 

APPEAL. 

1.  Amount  in  controversy.    Where  a  tender  made  by  the  defendant  re- 

duces the  amount  in  actual  controversy  in  an  action  to  less  than  one 
hundred  dollars j  no  appeal  will  lie  except  upon  a  question  of  law  certi- 
fied by  the  trial  judg-^*.    Marlow  r.  Marlow,  299. 

2.  Filing  of  TRAN6CRIPT:  practice  IN  the  supreme  court.    An  ap- 

peal must  be  taken  within  six  months  after  the  rendition  of  the  judg- 
ment or  order  appealed  from,  but  it  is  not  required  that  it  shall  be  per- 
fected by  the  fihng  of  a  transcript  in  the  Supreme  Court  within  that 
time.    Fairburn  v.  Goldsmith  et  o/.,  347. 

8.  : .    Where  good  faith  is  shown  by  the  appellant  his  appeal 

will  not  be  dismissed  tor  a  failure  to  file  a  transcript  until  after  he  has 
had  timely  notice  that  one  will  be  required  by  the  appellee     Id. 

4.  Amount  in  controversy:  how  determined.  Where  no  counter- 
claim is  filed,  the  amount  in  controversy  in  an  action  is  to  be  determined 
firom  the  allegations  of  the  petition,  rather  than  from  the  amount  claimed 
in  the  prayer.    Cooper  v,  Dillon  et  al,,  367. 

See  Costs,  1. 

Practice,  21,  88, 

PbAOTIOB  in  the  SUPBBICB  COXTBT, 
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ARBITRATOR. 

1.  MiscoxnucT  OP.  Wliile  an  arbitrator  is  protected  from  civil  liability  for 
his  acts,  the  fact  that  his  willful  misconduct  rendered  the  awurd  invalid 
and  unavailinj?  to  the  parties  may  be  shown  by  them  to  defeat  a  recov- 
ery in  an  action  to  recover  for  his  services  as  such  arbitrator.  Sever  v. 
Brown  et  a/.,  565. 

ATTACHMENT. 

1.  Grounds  for:  pacts  considered.    Facts  considered  and  held  insuf- 

ficient to  authorize  an  attachment.    Allerfonv,  Eldridge^  709. 

2.  Release  op  :  bond.    A  bond  given  by  an  attachment  defendant  in  whose 

custovly  the  attached  property  is  left,  conditioned  that  he  will  return  the 
same  on  demand  to  the  sneriff,  does  not  constitute  a  statutory  delivery 
bond  wliich  will  discharge  the  attachment.    Id, 

See  Bond,  1,  2,  3. 

JUKISDICTION,  3. 

ATTORNEY. 

1 .  Presumption  op  authority  :  evidence  to  overcome.  The  presump- 
tion that  an  attorney  who  brings  an  action  is  authorized  to  do  so  by  the 
plaintiff  can  only  be  overcome  by  clear  and  satisfactory  evidence.  Wheeler 
v.  Coxetal.,^^. 

See  Attorney's  Lien. 

.ATTORNEY'S  LIEN. 

1.  Notice  op:  suppictency.    A  notice  of  a  claiin  for  an  attorney's  lien, 

inserted  by  the  plaintiff's  attome^js  in  the  original  notice  served  upon 
the  defendant  in  an  action,  is  sufficient  if  properly  signed.  Smith  d^ 
Baylies  v.  The  C,  It,  I,  d-  P.  jR.  Co.,  720. 

2.  :  SERVICE  ON  corporation.  The  service  of  a  claim  for  an  at- 
torney's hen  upon  the  agent  of  a  corporation  upon  whom  the  original 
notice  in  the  same  action  is  served,  and  at  the  same  time,  is  a  sufficient 
service  to  bind  the  corporation.    Id, 

3.  When  given:  actions  op  tort.    The  right  to  a  lien  on  money  due  his 

chent  in  the  hands  of  the  adverse  party,  given  an  attorney  by  subdi- 
vision '6  of  Sec.  215  of  the  Code,  is  not  confined  to  actions  on  contract, 
but  exists  in  all  actions  where  there  is  a  money  Hability  from  the  adverse 
party  to  his  client.    Id, 

4.  Notice     A  single  notice  that  a  lien  is  claimed  is  sufficient  to  cover  all 

services  rendered  in  the  action  by  the  claimant,  whether  before  or  after 
the  service  of  the  notice.    Id, 

BOND. 

1.  For  delivery  op  attached  property:  who  hay  enforce.    Under 

section  2787  of  the  Revision  an  attachment  plaintiff  or  his  assignee  may 
maintain  an  action  on  a  delivery  bond.    Rowley  v,  Jewett^  492. 

2.  Interlineation  in.    An  interlineation  in  a  delivery  bond,  pvinff  a  de- 

scription of  the  attached  property,  made  in  good  faith  bv  the  officer  to 
whom  the  bond  is  presented  for  acceptance,  at  the  request  of  the  prind- 
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pal  in  tbe  bond,  is  not  a  material  alteration  and  will  not  release  a  siivekj 
from  liability  thereon.    Id, 

3.  --I :  SURETY.    A  surety  in  a  bond,  who  releases  property  held  by  him 

as  indemnity  upon  the  statement  of  the  obligee  that  he  has  received  pay- 
ment of  the  amount  secured  by  the  bond,  is  released  from  liability  there- 
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CIRCUIT  COURT. 

1.  As  A  COURT  OP  probate:  equity  powers.  The  Circuit  Court  as  a 
court  of  probate  is  invested  by  the  Statute  with  no  general  chancery 
powers.    Perry  et  al,  v,  Drury  et  al.,  60. 

See  Jurisdiction,  4. 
Practice,  15. 

COMMON  CARRIERS. 
See  Rahaoads,  6. 

CONTRACT. 

1.  For  sale  op  patent  right:  fraudulent  representations.    The 

plaintiff  conveyed  lands  to  the  defendant  in  consideration  of  the  assign- 
ment to  him  of  an  interest  in  a  certain  patent  which  the  defendant  rep- 
resented had  been  issued  to  him  on  an  article  of  his  invention,  but 
which,  in  fact,  had  not  at  the  time  been  issued,  and  when  a  patent  was 
afterward  granted  on  the  invention  it  did  not  cover  all  the  points  claimed 
by  the  defendant:  Heldf  that  the  plaintiff  was  entitled  to  a  rescission  of 
the  contract.    Meyers  v,  Funh  et  al.,  52. 

2.  County:  waiver.    Where  a  contract  required  a  vote  of  the  electors  to 

render  it  binding  on  a  county,  it  was  held  that  its  performance  by  the 
other  party  could  not  be  waived,  nor  the  county  estopped  from  denying 
such  performance  by  the  action  of  its  board  of  supervisors  in  mating 
payments  thereunder.  The  B.,  C.  £.  dt  M,  E,  Co.  v.  The  County  of 
Benton,  89. 

3.  For  sale  of  land:  evidence  considered.    Evidence  considered  and 

held  sufficient  to  establish  a  verbal  contract  between  the  defendant  and 
one  since  deceased,  in  pursuance  of  which  the  latter  transferred  posses- 
sion of  certain  land  to  the  defendant^  in  consideration  of  his  support 
during  the  remainder  of  his  natural  Me.  Bink  et  al.  v.  Sample  et  al., 
100. 

4.  Breach  of:  practice.    In  an  action  to  recover  the  consideration  paid 

for  certain  lands  which  the  defendant  contracted  to  have  patented  to  the 
plaintiff  by  a  specified  date,  but  which  were  not  so  patented,  the  de- 
fendant alleged  that  he  had  assigned  to  the  plaintiff  a  certificate  which 
in  fact  conveyed  the  title  to  the  lands  and  right  toa  patent:  Held^  that 
the  issue  presented  by  such  allegation  should  have  oeen  submitted  to 
the  jury,  and  if  the  facts  were  found  to  be  as  alleged  that  the  plaintiff 
coula  not  recover  without  returning  or  offering  to  return  such  certificate. 
Yokom  V.  McBride,  139. 

5.  :  measure  of  damages.    The  measure  of  damages  for  the  breach 

of  a  contract  to  convey  land,  where  it  occurs  without  the  fault  of  the 
vendor,  is  the  consideration  paid  him  for  the  land,  with  interest,  but  if 
the  failure  occurs  through  his  fault  the  vendee  may  recover  such  con- 
sideration, or  the  value  of  the  land  at  the  time  the  conveyance  should 
have  been  made,  if  greater  than  the  consideration  paid,    id, 

6.  Validity  of:  mental  unsoundness  of  party.    Persons  of  unsound 

mind  will  be  bound  by  their  executed  contracts  where  such  contracts  are 
fair  and  reasonable,  and  were  entered  into  bjr  the  other  parties  without 
knowledge  of  the  mental  unsoundness,  in  the  ordinary  course  of  busi- 
ness, and  where  the  parties  cannot  be  placed  in  statu  quo.  Abbott  v, 
Creal  et  al,  175. 
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7.  Breach  of:  Where  a  contract  for  the  sal'3  of  stock  of  agricultui-al  ma- 

c'liinery  provided  for  part  payment  from  the  proceeds  of  Sdes  thcr-ofby 
the  purchaser^  it  was  held  that  the  removal  of  the  machinery  by  him  ont 
of  the  State  did  not  constitute  a  breach  of  the  contract  which  would  con- 
vert the  claim  of  the  seller  into  a  money  demand  ay^iinst  him,  tbr*  con- 
tract containing  no  covenant  against  removal.     Goodale  r,  Hoy^  242. 

8.  For  public atfon  op  book:  coPYRianx.    Where  by  thetermi  of  aeon- 

tract  for  the  pubhcation  of  a  book  the  author  was  to  procure  a  c<>pyri:^'ht, 
for  the  benefit  of  the  publishers,  it  was  held  that  he  could  not  m.untain 
an  action  against  them  for  a  failure  to  pubhsh  the  book  in  accordjinc^ 
with  the  contract  without  showing  that  he  had  doposit-ed  in  the  miiii, 
addressed  to  the  librarian  of  Congress,  a  printed  copy  of  the  title,  such 
act  being  required  by  the  copyright  laws  precedent  to  the  publication  of 
the  book.     White  o.  Day,  Egbert  k  Fidlar,  248. 

9.  To  SETTLE  MORTGAGE:  CONSTRUCTION.    A  contract  whereby  ouc  piirtv 

agrees  to  settle  a  certain  mortgage  given  by  the  other  creates  a  personal 
liability  on  the  part  of  the  former  to  pay  the  indebtedness  secured  by  the 
mortgage.     Gilbert  r.  Sande^'son,  340. 

10.  :  CANCELLATION  OP.  Such  contract  may  be  canceled  by  the  par- 
ties thereto,  upon  a  sufficient  consideration,  at  any  time  before  it  becomes 
known  to,  ana  is  accepted  by,  the  mortgagee.    Id. 

11.  Conditions:  specific  performance.  Evidence  considered  and  held 
to  estabhsh  certain  conditions  upon  wliich  an  agreement  to  convey  right 
of  way  to  a  railroad  company  was  signed,  and  that  such  conditions  had 
not  been  complied  with.    Uasiings  d;  A^  oca  R,  Co.  v.  Miles  et  aly  447. 

12.  Made  by  officer  of  corporation:  personal  liarility  on.  A 
contract  containing  the  words  "we  promise  to  pay,"  and  signed  by  two 
persons  describing  themselves  respectively  as  "  president  school  board '" 
and  ** secretary  school  board,"  but  which  contanied  no  roforonce  to  any 
school  district,  was  held  to  be  the  personal  obligation  of  the  signers,  who 
could  not  show  by  parol  evidence  that  such  was  not  in  fact  the  intention. 
Wing  V.  Glick  et  al.^  473. 

13.  Reformation  of:  equitable  jurisdiction.  An  aMegation  of  a 
mistake  in  a  written  contract,  and  a  prayer  for  its  correction,  will  not 
authorize  the  reformation  of  the  contract  in  other  particulars,  nor  impair 
its  validity  as  to  its  other  provisions.    Bump  v.  Schwartz  e/  a/.,  611. 

14.  Forfeiture:  waiver  of.  Where  after  default  in  making  payments 
under  a  contract  for  the  sale  of  land,  whereby  under  its  terms  a  fori^iture 
was  worked,  the  vendor  enforce  payment  oi  a  portion  of  the  sum  by  the 
sale  of  property  mortgaged  as  security,  it  was  held  that  he  thereby 
waived  tne  forfeiture,  ana  could  not  insist  thereon  after  a  tender  of  the 
balance  due  under  the  contract.    Id, 

15.  For  sale  op  land:  waiver  op  forpeitube.  A  contract  construed 
and  held  not  to  constitute  a  waiver  of  the  right  to  declare  a  forfeiture  of 
a  prior  contract  for  the  sale  of  land,  except  as  to  previous  defaults. 
Cohrt  V,  Kock,  658. 

16.  :  rescission.    The  fact  that  by  a  contract  for  the  sale  of  land 

the  vendee  agrees  to  assume  payment  of  a  mortgage  thereon  will  not 
prevent  the  vendor  from  rescinding  the  contract  for  proper  cause,  where 
it  does  not  appear  that  the  mortgagee  has  accepted  the  substitution  made 
by  the  contract.    Id. 

17.  — ; :  .    Facts  considered  under  which  it  was  held  that  a  vendee 

did  not  become  entitled  to  a  deed  under  his  contract.    Id, 
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18.  For  sale  op  ueal  estate:  construction  op.  A  written  contract 
construed  and  held  to  constitute  a  sale  of  real  estate  subject  to  forfeiture, 
and  not  a  mortpraare,  the  relation  of  debtor  and  creditor  not  being  created 
thereby  between  the  parties.    Stroujrv,  Haycock  et  a/.,  729. 

See  EvTDENOE,  5. 

Fraudulent  Representations,  1. 

Mechanic's  Lien,  1. 

Practice,  35. 

Principal  and  Agent,  5,  6. 

Promissory  Note,  10. 

Railroads,  3. 

Schools,  3. 

Vendor  and  Vendee,  1. 

conveyaxce. 

1.  When  void:  husband  and  wipe.    Evidence  considered  under  whicn 

it  was  held  that  a  conveyance  of  land  by  a  husband  to  his  wife  was  vol- 
untary and  void  as  against  existing  creditors  of  the  husband.  Moore  o. 
Orman  et  al.^  39. 

2.  Delivery  op  deed:  what  is  suppicient.    A  deed  to  property  deliv- 

ered to  the  husband  of  the  grantee,  with  the  intention  on  the  part  of  the 
gi-antor  t!iat  sujh  delivery  should  pass  the  title,  was  held  to  divest  him 
of  th'?  tibb  and  vest  it  in  the  grantee,  although  it  was  made  without  her 
knowledge  and  was  not  deUvered  to  her  by  her  husband,  but  came  into 
her  possession  soma  months  afterward.    Parker  v.  Parker ^  ill. 

8.  QiifrcLAiM  deed:  eppect  op.  The  grantor  by  a  quitclaim  deed  takes 
the  pn»perty  described  therein  subject  to  equities  existing  in  favor  of 
others,  and  this  rule  is  not  changed  by  the  fact  that  such  deed  contains 
the  words  ** bargain  and  soil."     Wighttnan  v.  Spofford  et  al,^  145. 

4.  When  conditional:  construction.    An  instrument  executed  by  a 

husband  and  wife,  which  by  its  terms  is  to  operate  as  a  conveyance  of 
the  lands  therein  described,  upon  the  performance  by  the paitics  of  the 
second  part  of  certain  covenants  there^'n  contained,  otherwise  to  be  void, 
constitutes  an  executory  contract,  which  does  not  operate  as  a  present 
conveyance,  and  cannot  hi  enforced  by  the  parties  of  the  socond  part 
after  default.    In  the  Matter  of  tiie  Application  of  Elizabeth  Smithy  270. 

5.  :  CONDITIONS  PRFCEDENT.     If  such  instrument  be  regarded  as  a 

deed,  the  covenants  contained  therein  to  be  performed  by  the  grantees 
would  constitute  conditions  precedent,  and  tne  title  to  the  lands  would 
not  pass  until  their  performance.    Id. 

6.  Validity  of:  estoppel.    Where  the  owner  of  land  agreed  with  the 

holder  of  a  judgment  against  him  that  the  latter  should  purchase  a 
maturing  tax  s3e  certificate  on  the  land,  and  take  and  hold  the  title 
under  the  same  as  security  for  the  payment  of  his  judgment,  and  in 
accordance  with  a  further  agreement  between  them  the  l)older  after- 
ward sold  and  convoyed  tlie  property  under  the  tax  title,  to.  one  who  had 
no  knowledge  that  he  held  sucn  title  as  security  only,  it  was  held  that 
the  former  owner  was  estopped  to  claim  that  the  title  acquired  by  such 
grantee  was  not  absolute.    Jordan  et  al.  v.  Brown  et  al.,  281. 
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7.  Fraud.    Evidence  comidere  I  and  hM  inaufBcient  to  estabh'sh  fraad  fn 

a  convovance  ot  i-eal  estate  by  a  husband  to  hia  wife.  Aihlicken  et  al. 
r.  Uumphal  et  al.,  865. 

8.  Validity  of:  trustees.    Where  tnistees  holding^  the  title  to  lands  for 

the  bv^n?fit  of  a  raib*0cid  company  conveyed  certain  of  the  samti  for  tlieir 
own  personal  benefit,  in  payment  for  their  services  as  such  trustees, 
under  authority  from  the  board  of  directors  of  the  railroad  company,  it 
was  held  that  the  validity  of  such  conveyance  could  not  be  attacked  by 
one  claiming"  the  land  through  a  title  adverse  to  that  Ia*  which  it  was 
held  by  the  railroad  company.    Miller  et  al,  p.  The  loiva  umd  Company 

Sec  Will,  2. 

CORPORATION. 

1.  Defective  okgaxization:  liability  op  8TOOKhou>ers.    An    at- 

tempted incorporation  of  a  savings  bank  under  the  laws  of  Kansas  held 
so  defective  as  not  to  secure  to  the  stockholders  exemption  from  personal 
liabihty  lor  debts  of  the  bank.    Kaiser  v,  Lawrence  Savings  BanketaL, 
'       104. 

2.  : .  Where  a  stockholder  claims  exemption  under  the  provis- 
ions of  a  general  incorporation  law,  he  must  show  that  the  assoc^iation 
of  which  he  is  a  member  has  sufficiently  compUed  with  the  requirements 
of  the  law  to  l^ecomo  legally  incorporated;  an  attempt  to  become  incor- 
porated, and  the  doinrj  of  business  under  a  claim  of  incorporation,  are 
not  suthcient  to  create  such  exemption.    Id, 

3.  Director  :  when  also  a  creditor.    A  director  of  a  corporation  may 

b?com3  its  creditor,  and  take  and  enforce  a  mortgage  on  its  property, 
but  he  is  not  thereby  divested  of  his  responsibihty  as  a  director,  nor  the 
duties  which  as  such  he  owes  to  the  corporation,  and  he  is  bound  to  act 
in  the  utmost  goo  I  faith  throughout  the  transaction.  Hallnm  v.  The 
Indlanola  Hotel  Co,  et  al.,  178. 


4.  : .    Facts  considered  upon  which  it  was  held  that  a  sale  of 

property  of  a  corporation,  under  a  mortgage  held  by  one  of  its  directors, 
should  be  set  aside.    Id, 

See  Attornby's  Lien,  2. 

COSTS. 

1.  On  appeal  in  criminal  case:  liability  of  county  for.  A  county 
is  not  hable  for  the  cost  of  printing  the  abstract  and  argument  of  a  de- 
fendant convicted  of  crime,  on  his  appeal  to  the  Supreme  Court,  though 
the  judgment  against  him  is  reversed  on  such  appeal;  section  3790  of 
the  Code  has  reference  only  to  sheriff's  fees.    Red  v,  Polk  County,  98. 

See  Practice,  9, 16. 

COUNTY. 

1.  Liability  for  jail  supplies:   sheriff.    A  sheriff  may  procure  the 

articles  he  is  required  by  th^  statute  to  furnish  for  the  use  ol  prisoners  in 
his  custody  on  the  credit  of  the  county,  and  the  person  fumishini?  the 
same  may  maintain  an  action  directly  against  the  county  for  the  pur- 
chase price.    Feld*>nMmer  t?.  The  County  of  Woodbury,  379. 

2.  : .    One  so  furnishing  supplies  for  prisoners  is  bound  to 
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know  that  the  articles  supplied  are  suitable  for  ilie  purpose,  and  possi- 
blr  tiiat  th^  are  neoessfmr,  but  is  not  required  to  detennine  beyond  that 
whether  or  not  the  sherifThas  properly  exercised  the  discretion  vested  in 
him  by  the  statute.    Id. 

See  Contract*  2. 

Costs,  1. 

Taxbs,  1. 

COUNTY  AUDITOR. 
See  MoRTGAOB,  1. 

COURT. 

1.  Adjournhkntbttblbgraph:  leoalitt  of.  a  telegram  from  the 
judge  to  the  derk,  ordering  an  adjournment  of  court,  is  a  written  order 
within  the  meaning  of  the  statute,  and  adjournment  made  in  pursuance 
thereof  is  legal.    The  StaU  v.  Holmes,  588. 

CRIMINAL  LAW. 

1.  Indictment  :  construction  op.    An  indictment  for  rape  construed  and 

held  to  sufficiently  charge  the  crime.    The  State  v.  Pennell,  29. 

2.  False  pretenses:  indictment.    An  indictment  for  obtaining  money 

under  false  pretenses  considered  and  held  sufficient.  The  State  r.  Mant^ 
gomery,  195. 


»:  EVIDENCE.    Evidence  of  matters  preceding  the  obtaining  of 

money  by  false  pretenses  considered  and  held  admissible  as  relatii^  to 
a  part  of  the  transaction.    Id. 

WHAT  CONSTITUTE.    While  a  false  promise  to  repay  will  not 


alone  susta^  an  indictment  for  obtaining  money  under  false  pretenses, 
it  may,  when  coupled  with  a  false  representation  as  to  property  owned 
by  the  person  making  it.    Id. 

5. :  -^ .  The  fact  that  a  false  representation  made  by  a  defend- 
ant wa»^ot  si:ch  as  would  deceive  a  shrewd  and  experienced  man  will 
not  constitute  a  defense,  when  the  person  intended  to  be  deceived  there- 
by was  in  fact  deceived.    Id, 

6.  False  pretenses:  eyidbnob.    The  StaU  r.  Mmtgomery^  ante^  195,  fol- 

lowed. Error  in  the  admission  of  immaterial  evidence  held  to  be  cured 
by  its  prompt  exclusion  ftrom  the  jury.    The  State  v.  Davis,  202. 

7.  Larceny:  forbcer  conviction.    A  conviction  for  petit  larceny  before 

a  justice  of  the  peace  is  a  bar  to  a  subsequent  prosecution  on  incuctment 
for  larceny  ftrom  the  person,  based  on  the  same  act.  The  State  v,  Glea- 
son,  203. 

8.  Indictment  for  rape:  included  crimes.    An  indictment  for  rape  in- 

cludes the  crime  of  assault  with  intent  to  commit  rape,  and  that  of  sim- 
ple assault,  and  an  instruction  which  precludes  the  jury  from  convicting 
of  the  latter  crime  under  such  an  indictment  is  erroneous.  The  State  v. 
Peters,  268. 

9.  Prostitotion:  what  constitutes.     WheVher  or  not  a  woman  is  a 

prostitute  is  a  question  of  fact,  which  does  not  alone  depend  on  the  num- 

Vol.  LVI— 60 
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ber  of  petBOitB  with  whom  she  han  had  illicit  iiitercotme,  bat  in  deter- 
mining which  a  juty  may  consider  her  general  conduct  and  other  cir- 
comstanoeB  tending  to  show  whether  or  not  she  so  hdds  herself  Out  to 
thepublic    The  State  v.  Rice,  431 . 

10.  Pbosbcution  for  libbl:  4n6trugttok.  In  prosecution  for  libel  in 
which  the  defendant  is  convicted,  an  erroneous  instruction  given  the 
jiny  cannot  be  held  to  be  without  prejudice,  althouc^h  the  jury  were  told 
that  the  mstractions  are  advisory  merely,  and  not  binding  upon  them. 
Id. 

11.  Great  bodily  ikjurt:  definiI'iok  6v.  A  ^pxaJt  bodily  iinury  is  an 
iqjuty  to  the  person  of  a  more  grave  and  serious  character  than  a  bat- 
tery, out  what  precisely  constitutes  soch  an  injury  cannot  be  stated  in 
an  instruction,  but  is  a  question  for  the  juiy  in  each  case.  The  State  r. 
GilleH,  459. 

12.  Indictment:  charoino  two  offenses.  The  crimes  of  forceiy  and 
of  uttering  forged  paper  are  distinct  and  separate  offenses  ana  cannot 
both  be  charaed  in  one  indictment,  The  State  v.  NichoJe,  98  Iowa,  110, 
overruled.     The  State  v,  MeCormacky  685. 

13.  Proof  of  former  conviction:  like  offense.  '  Upon  the  trial  of  an 
indictment  for  keeping  a  house  of  ill  fame,  found  under  section  4013  of 
the  Code,  proof  of  a  prior  conviction  of  the  defendant  on  an  indictment 
based  on  section  4091 ,  out  which  did  not  charge  the  keeping  of  a  house  of 
ill  iume,  was  held  inadmissible  to  establish  a  former  conviction  for  a  like 
offense  for  the  purpose  of  increasing  the  penalty  under  the  statute.  The 
State  V.  Holmes,  btiS. 

14.  Indictment:  robbery.  A  charge  in  an  indictment  for  robbery  that 
the  defendant  did,  with  force,  etc.,  steal,  take,  and  cany  away  from  an- 
other <jertain  property,  is  not  egnivalent  to  charging  that  it  i^ras  taken 
from  his  person,  and  is  insufficient.    The  State  v.  Letghtan,  505. 

CROPS. 

1.  When  not  a  part  of  realty:  foreclosttre  of  mortqagb.  As  be- 
tween the  purchaser  of  land  at  a  foredosure  sale  and  a  tenant  of  the  mort- 
gagor, the  latter  is  entitled  to  crops  grown  by  him  which  are  matured  at 
me  time  the  sheriff's  deed  is  executed,  though  not  yet  severed  from  the 
land.    Hecht  v.  Dettman,  679. 

DAMAGE8. 

1.  When  e^cemflary  ark  recoverable:  pLRADliro.    In  m  BrtiDti  to 

recover  for  the  wrongful  dispossession  of  the  plaintiff  of  a  dwellinar 
house  exemplary  damages  can  only  be  recovered  where  malice  is  aUegea 
and  proved;  such  allegation  must  be  made  in  the  petition,  and  is  insuf- 
ficient in  a  reply.    Jones  v.  Marshall,  739. 

Bee  Contract,  5. 

Intoxicatino  Liquors,  1, 2. 

Railrqadb,  10, 11, 10,  dd. 

Tort,  1, 2, 8. 

DEED. 

1.  Date  of  RxsoxTnoir :  svidiincb  to  iicpbaoh.  A  Terr  strong  pmamp- 
tion  exists  in  favor  of  the  coiTectness  of  a  deed  as  to  the  date  of  its  eze-. 
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cation  recitedr  tiierein,  and  showB  hf  the  uedificaie^  of  the  notary  taking 
the  acknowled^ent.  Evidence  held  insufficient  to  oyercome  such  pre- 
sumption.   Bird  V.  Adams  et  al.,  292. 

2.  As  eyidbncb:  becital  op  considbratiojt.  The  recital  in  a  warranty 
deed  of  the  consideration  therefor  is  not  evidence  to  show  that  the  g^rantee 
is  a  purchaser  for  vidue,  as  against  one  claiming  adversely  to  his  title. 
Hogdon  v.  Green,  733. 

DESCENT. 

1.  PbusokaIj  PBOfBBTY  BXBHPT  FBOH  BXBCUTiOH.  Where  ahusband 
dies  leaving,  personal  property  which  was  exempt  from  execution  in  his 
hands,  andsuch  propmy  is  taken  possession  of  by  his  widow,  she  will 
not  be  deprived  of  her  right  thereto  under  thd  statute  by  the  fact  that  no 
inventory  and  appraisement  were  made  as  provided  for  by  section  2371 
of  the  Code.    Aakinson  v.  Breeding,  26. 

DIVORCE. 

1.  CuflTODT  OF  ohjjmD:  BBS  ADJXJDiCATA.  Where  the  decree  in  an  aotion 
for  divorce  awards  the  custody  of  a  child  to  one  parent  it  cannot  be 
transferred  to  the  other  in  a  coflateral  action,  but  only  by  a  change  in 
the  decree,  obtained  by  direct  proceedings  for  that  purpose. 

See  Parent  and  Child,  1. 

DOWER. 

1.  Law  govbknijwg  assionmbht  of.   The  assinunent  of  dower  to  a  widow 

is  governed  by  the  law  in  force  at  the  time  of  the  death  of  the  husband. 
Following  Lucae  v.  Sawyer,  17  Iowa,  517.  Cunningham  v.  Wilde  et  al, 
869. 

2.  When  inconsistent  vhth  dbyisb.    Where  a  will  directed  that  the  in- 

come from  certain  described  real  estate,  left  in  trust  to  the  widow  of  the 
testator,  should  be  used  for  the  benefit  of  certain  minor  children,  be- 
tween whom,  on  attaining  their  msQority,  the  land  was  to  be  divided,  it 
was  held  that  the  widow,  while  claiming  under  the  provisions  of  the  will, 
was  not  entitled  to  a  distributive  share  in  such  land.  Van  Guilder  v. 
Justice  et  ah,  669. 

See  Will,  8, 4. 

DRAFT. 

1.  Parol  evidence  to  vary  terms  of.    Parol  evidence  is  not  admissible 

to  show  that  a  draft  payable  by  its  terms  in  money  is  in  fact,  by  the 
understandmg  of  the  parties,  payable  in  something  else.  Kimball  <& 
'Mitchell  V.  Bryan,  632. 

2.  Liability  of  drawer:  presentment  and  notice.    The  drawer  of  a 

draft  which  he  had  no  reasonable  ground  to  believe  would  be  honored  is 
liable  thereon  without  proof  ..of  presentment  and  notice  of  non-pay- 
ment.   Id, 

ELECTION. 

1.  Construction  of  ballot:  RULES  governing.  Thelanguageof  abal- 
lot  is  to  be  construed  in  the  light  of  all  the  facts  surrounding  the  eleo- 
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tion,  and  if  it  e^preesM  the  intention  of  the  Toter  beyond  reasonable 
doubt  it  is  sufficient,  thoagh- technically  inaccurate.  Hawes  et  dL  v. 
Miller  et  al,  304. 

2.  Removal  of  county  sbat:  bribebt.  Gontribations  for  the  erection  of 
county  buildings,  offered  to  secure  the  removal  of  a  county  seat,  do  not 
constitute  bribes  which  will  invalidate  an  election  held  to  vote  on  such 
removal.    Id. 

EQUITABLE  ASSIGNMENT. 

1.  Gabkishmbnt.  The  holders  of  certain  notes  and  ^oconnts  which  had 
been  assigned  them  to  be  collected,  and  the  proceeds  applied  on  certain 
specified  mdebtedness  of  the  assignor,  were  held  not  to  be  subject  to 
ganutihment  l^  other  creditors  <^  the  assignor.  Van  Winkle  v.  The 
Iowa  Iran  dt  Steel  Fence  Co,  et  ah,  245. 

EQUITABLE  JURISDICTION. 

1.  iNJtTiTonolM  BBMBDT  AT  LAW.    A  court  of  equify  which  has  acquired 

juriEdiction  of  an  action  for  the  purpose  of  canceling  a  contract  may  re- 
tain the  case  and  do  complete  justice  beween  the  piarties  by  injunction, 
though  a  part  of  the  relief  granted  might  haye  b^n  obtained  in  an  ac- 
tion at  law.    McMurray  et  al,  v.  Van  Oilder,  605. 

2.  Action  to  bbt  asidb  judgicbkt:  pbactioe.    An  action  in  equity  to 

set  aside  and  cancel  a  judgment  against  the  plaintiff  as  void  for  want  of 
jurisdiction  cannot  be  maintained  where  the  petition  shows  that  the 
claim  upon  which  the  judgment  was  rendered  was  just  in  part,  and  no 
offer  to  pay  such  part  is  made.    Byers  v,  Odell,  618. 

3.  Reformatioh  of  will,    a  court  of  equity  has  no  power  to  reform  a 

will  devising  real  estate.    Chambers  et  aL  v,  Watson. 

-A.  Injunction:  fobeclosurb  of  chattel  mortoaqe.  The  right  to  an 
itg'unction  restraining  the  foreclosure  of  a  chattel  mortgage,  and  to  a  re^ 
moval  of  the  proceedings  therefor  into  the  Circuit  or  iHstrict  Court, 
griven  by  section  :^17  of  me  Code,  is  not  an  absolute  one,  and  does  not  ex- 
ist where  the  applicant  has  a  full  and  complete  remedv  in  a  pending 
action  at  law.    Sweet,  Dempster  dt  Co.  v.  Oliver  et  «{.,  744. 

See  Circuit  Court,  1. 

Contract,  IS. 

Jttdicial  Salb,  1. 

ESTATE. 

1.  Liability  on  promisbort  notb.    Evidence  considered  and  held  insuffi- 

cient to  establish  the  liability  of  au  estate  upon  certain  promissory  notes. 
Turner  v.  Potter,  251. 

2.  Allowance  of  claim:  adjudication.    The  fact  that  a  daim  filed 

against  an  estate  is  allowed  by  the  administrator  in  a  sum  smaller  than 
chat  claimed,  and  such  allowance  is  entered  by  the  clerk  and  approved 
bv  the  court,  will  not  constitute  an  abjudication  which  will  prevent  the 
claimant  from  demanding  a  trial  as  to  the  portion  of  the  claim  not  al- 
lowed.   Smith  V  McFadden,  482. 

B.  :  WHEN  barred,    a  claim  of  the  third  class  against  an  estate  is 

not  baned  because  not  proved  up  until  after  the  expiration  of  twelve 
months  from  notice  of  the  appointment  of  an  administrator.    Id, 
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4. : :  A  delay  to  hnng  a  daim  on  for  hearing  will  not  operate 

as  an  estoppel  to  prevent  its  being  proved  unless  the  estate  has  been 
pregudicea  by  the  delay.    Id. 

See  Pbaoticb,  18, 19. 

Statute  of  LuoTATions,  2, 8. 

Taxation,  4,  5,  6. 

ESTOPPEL. 

1.  MimioiPAL  cobforation:  byidbnob  oonsidbred.  Evidence  consid- 
ered and  held  sufficient  to  establish  facts  which  estopped  the  defendant 
city  from  claiming  title  to  certain  real  estate  as  against  the  plaintiffs. 
Simplot  V.  The  City  of  Dubuque,  639. 

See  CONVBYANOB,  6. 

EVIDENCE. 

1.  Damaqes:  salr  of  ihtoxioatinq  liquors.    In  an  action  by  a  wife  to 

recover  damages  for  irguiies  caused  by  the  sale  of  intoxicating  hquors  to 
her  husband,  evidence  to  show  that  the  huBband  when  intoxicated  used 
abusive  language  toward  his  familv  is  inadmissible,  it  not  being  shown 
that  the  plamtitf's  health  was  affected  thereby.  Following  CaUoway  v. 
Lay  don,  47  Iowa,  466.     Welch  v,  Jugenheimer,  11. 

2.  :  — .   Evidence  showing  the  number  and  ages  of  the  plaintiff's 

children  is  also  inadmissible  to  affect  the  amount  of  damages  in  such  an 
action.    Id. 

8. :  .    The  admission  of  immaterial  and  incompetent  evidence 

held  prejudicial  error.    Id, 

4.  Of  criminal  act:  degree' of  proof  required.    In  a  civil  action  to 

recover  damans  for  an  act  which  is  also  indictable  as  a  crime,  such  fa^t 
does  not  render  necessary  a  higher  degree  of  proof,  a  preponderance  of 
evidence,  only,  being  necessary  to  establish  the  cause  of  action.  Barton 
V.  Thompson,  46  Iowa,  80,  overruled.  Whether  the  same  rule  would  be 
applicable  to  cases  of  slander  and  libel,  where  a  crime  is  charged  and 
justification  pleaded,  quaire.    Id, 

5.  Conversation  turougu  interpreter:  contract.    The  testimony 

of  a  witness  to  a  conversation  between  himself  and  another  through  an 
interpreter,  by  which  a  contract  was  made,  is  competent  evidence  to 
establish  the  contract.    McCormicks  v.  Fuller  dt  WiUiains  et  al.,  43. 

6.  Declarations:  vendor  and  vendee.    The  declarations  of  a  vendor 

in  possession  of  property  to  which  he  has  parted  with  his  li^ht  are  not 
admissible  in  evidence  to  affect  the  rights  of  his  vendee,  agamst  whom 
no  charge  of  fraud  is  made.    Id, 

7.  Time  op  introduction:  practice.    A  court  may,  in  its  discretion, 

allow  the  introduction  of  evidence  after  the  arguments  of  counsel  have 
been  concluded.    Darland  v.  Rosencrans,  122. 

8.  To  establish  fraud:  deoree  of  proof.    A  preponderance  of  evi- 

dence, only,  is  required  in  a  civil  action  to  establish  the  making  of  fraud- 
ulent representations.  Following  Welch  v,  Jugenheimer,  p.  11,  ante. 
Wood  V.  Poiier,  161. 

9.  Degrees  of  proof:  criminal  act.    In  advil  addon  only  a  prepon- 
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deranoe  of  evidence  Ib  required  to  establish  a  fkot,  tfaongli  it  k  the  doing 
of  an  act  which  constitutes  a  crime.  Following  Welch  v.  Ju^mheimer, 
ante,  11.    Lewis  t,  Garretson;  278. 

10.  Objection  to  pEPOttriON :  practtcb.  A  deposition  which  has  been 
read  without  objection  upon  one  trial  of  an  action  cannot  be  oligected  to 
on  a  second  (rial  on  the  ground  of  the  inoompeteocy  of  the  witness. 
McMillan  v.  The  B.  d;  if.  R.  R.  Co.,  421. 

11.  Value  op  propertt  sold  on  execution:  appraisement.  The 
ai^praisenient  of  property  sold  under  execution  is  not  competent  evidenoe 
to  prove  its  value,  in  an  action  by  one  claiming  to  be  the  owner  of  the 
property  to  recover  its  value.  fUmmgan  r.  AUhoute,  Wheeler  ^  Co, 
et  a/.,  513. 

1*2.  Officer's  return  on  execution.  The  return  of  an  oflScer  on  an  exe- 
cution constitutes  the  best  evidence  of  what  property  was  levied  on 
thereunder.    Id, 

13.  Proceeding  in  bastardy:  degree  of  proof.  In  a  proceeding  in 
bastardy,  under  section  4720  of  the  Code,  a  defendant  m^  be  found 
guilty  upon  the  unsupported  evidenoe  of  the  prosecutrix.  The  State  v. 
McOMh^,  544. 

14. : .    Such  an  action  is  triable  by  ordinary  proceedings,  and 

a  preponderance  of  evidence  only  is  necestiary  to  a  conviction.    M, 

15.  Proof  of  good  characteu:  when  admissible  in  civil  action.  In 
a  civil  action  evidence  of  the  erood  character  of  the  defendant  is  only 
admissible  where  intention  is  the  point  in  issue,  and  the  proof  conaists 
of  slight  drcomBtanoes.    Barton  v.  Thompoan,  571. 

8ee  Criminal  Law,  8,  6. 

Deed,  2. 

Draft,  1. 

Practice,  7. 

Promissory  Notb,  4. 

Railroads,  4,  7,  8,  9, 14, 15, 18. 

Tax  Sale  and  Deed,  5,  6,  7, 10, 13. 

Vbhue,  1. 

EXEMPTION. 

1.  Proobbds  of  exempt  propbrty.  The  prooeeds  of  i>er80nal  property 
exempt  from  execution,  voluntarily  sold  uy  the  owner,  axe  not  exempt. 
Harrier  v.  FasseU  et  a/.,  264. 

9,  Head  of  family:  husband  and  wife.  Where  a  husband  and  wife, 
having  no  children,  lived  separate  and  apart  for  the  period  of  seven 
years  prior  to  the  husband's  aeath,  he  boarding  with  others  and  neither 
contributing  nor  being  asked  to  contribute  to  nis  wife's  support,  it  was 
held  that  he  was  not  at  the  time  ot  his  death  the  head  of  a  family,  within 
the  meaning  of  the  statute  exempting  personal  property  from  execution. 
Linton  v,  Chvsbtf,  886. 

See  Taxation,  1. 
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FRAUD. 

See  CONYBTAHOB,  7. 

Inbtructioks,  8* 
Pleading,  3. 
Sale,  1,  2,  3. 

FRAUDULENT  CONVEYANCE. 

1.  What  is  not:  payment,  of  diust.  A  conveyance  of  land  by  a  debtor 
to  a  creditor  in  payment  of  his  debt,  although  made  in  acceptance  of  ^ 
volantary  proposition  by  the  creditor  that  he  would  convey  the  land  ti 
the  debtor  8  wife,  who  was  his  daughter,  as  a  gift  or  advancement,  was 
held  not  to  be  fraudulent  as  to  other  creditors  of  the  grantor.  SmUh  v. 
Biggs  et  ah,  488. 

FEAUDULENT  REPRESENTATIONS. 

1.  Contract  made  on  sundat.    An  action  will  not  lie  to  recover  damaged 

lor  fraudulent  representations  made  as  inducemei^t  to  a  ccntract  entered 
into  on  Sunday^    Gunderson  v,  Bichard^on^  56. 

2.  Evidence  considered.    Evidence  held  insu^dent  to  establish  fraudu- 

lent representations  in  relation  to  real  estate  sold  by  the  defendant  to 
the  plaintiff.    Porter  v,  McElhiney^  03. 

See  Evidence,  8. 

GARNISHMENT. 

1.  Practice:  setting  a3ide  default.  The  setting  aside  of  a  default 
against  a  ffamishee  held  proper,  under  the  showing  made.  Hueskamp 
Sroa,  V,  Van  Leuven  et  at.,  653. 

8.  LiABfLiTY  OF  GARNISHEE.  A  garnishee  cannot  be  held  liable  because  of 
an  indebtedness  on  a  written  lease,  payable  to  another  than  the  d^end- 
ant,  though  it  is  shown  that  the  leased  property  is  in  fact  owned  by  tha 
defendant.    Id, 

See  BquiTABLE  Assignment,  1. 

Practiob,  5. 

GUARANTY, 

1.  When  a  continuing  obligation:  notice.    The  g^uarantors  of  a  con- 

tract which  may  be  terminated  at  the  pleasure  of  either  party,  and  on 
which  their  liabihty  is  a  continuing  one  and  liable  to  be  mcreased  and 
diminished  at  different  times,  have  a  right  to  notice  of  the  amount  there- 
of within  a  reasonable  time  after  the  termination  of  the  contract.  Thai 
Singer  Manufacturing  Company  9.  Littler  et  oZ.,  601. 

2.  Who  are  guahantors.    The  sureties  on  the  bond  of  an  agent  lor.  the 

sale  of  sewinff  machines,  conditioned  that  such  agenjb  will  account  for 
all  money  and  property  coming  into  his  bajids,  qxe  giiarantora  wiAhin 
the  meanmg  of  the  above  rule..    Id,^ 
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HUSBAND  AND  WIFE. 
See  Convey ANCB,  1,  2. 

EXEMPTIOH,  2. 

INJUNCTION. 
See  Equitable  Jurisdictioh,  1, 4. 

INSTRUCTION. 

1.  Failure  TO  ask:  practiobin  the  sufre^ic  court.  Where  an  in- 
stniciioii  given  contains  affirmative  error  it  will  not  be  sastoined  by  (be 
Supreme  Court  merely  because  the  appellant  failed  to  ask  an  instruction 
expressing  the  correct  rule. 

dl  Applicabilitt  to  evidence.  An  instruction  held  erroneous,  as  not 
warranted  by  the  evidence.     Templin  r,  JRothweiler  et  al.,  259. 

8.  Mortoagb:  fraud.  An  instruction  relating  to  the  fraudulent  transfer 
and  mortgage  of  personalty  considered  ana  held  erroneous  under  the 
evidence.    Planmgan  t?.  AUhouse,  Wheeler  ^Co,et  al,,  613. 

See  Criminal  Law.  10. 
Practice,  8. 

INSURANCE. 

1.  Misrepresentation  in  application:  incumbrances.  A  statement 
in  an  application  for  insurance  that  the  amount  of  incumbrance  on  the 
property  was  about  three  thousand  dollars,  when  in  fact  it  exceeded  four 
uiousand  four  hundred  dollars,  was  held  to  constitute  a  material  misrep- 
resentation, which  would  defeat  a  recovery  on  the  pohcy  issued  on  such 
application,  without  r^ard  to  the  jfood  faith  in  wmch  the  statement  was 
made.    Glade  r.  The  Sermania  Fire  Insurance  Co.  et  ah^  400. 

^  Accident  policy:  recovery  on.  Unler  the  provisions  of  a  polii.7  in- 
suring the  holder  against  accidents  while  traveling  on  the  conveyances 
of  any  common  earner,  provided  he  complied  with  the  rules  and  regula- 
tions of  such  carrier  and  exercised  due  diligence  for  self  protection,  it 
was  held  that  a  passenger  on  a  railwav  car,  who  was  injured  by  being 
thrown  from  the  steps  ot  the  car,  where  he  stood  while  the  train  was  ap- 
proaching a  station,  in  violation  of  a  knovm  rule  of  the  company,  was 
not  entit&d  to  recover.  B<m  v.  TUe  Railway  Faesenger  Assurance  Co,^ 
664. 

INTERVENTION. 

1.  General  assignee:  attachment.  An  assignee  for  the  benefit  of  cred- 
itors majr  intervene  in  an  attachment  suit  brought  against  his  as- 
signor prior  to  the  assigiiment,  and  set  up  a  claim  against  the  plaintiff 
therein  for  damages  sustained  by  his  assignor  by  reason  of  the  wrongful 
suing  out  of  the  attachment,  and  this  although  the  assignor  has  himself 
pleaded  the  same  as  a  counter-claim.  Dunham^  Buckley  dr  Co,  et  aL  r. 
Greenbaum.  Schroder  et  Co.  et  al.,  303. 


INDEX.  793 

INTOXICATING  LIQUORS. 

L  Damages  FOB  SALE  of:  when  iiecoveb able.  Thesaleof  intoxicatingf 
Houors  to  a  husband  does  not  give  the  wife  a  right  of  action  against  the 
seller,  under  the  statute,  unless  such  liquor  causes,  or  contributes  to,  the 
huslond's  intoxication.     Welch  v,  Jugenheitner,  11. 

2. : .    Damages  are  recoverable  for  the  giving  of  liquor  to  one 

who  is  at  the  time  intoxicated,  or  in  the  habit  of  becoming  intoxicated, 
the  same  as  though  the  liquor  was  sold.    Id, 

See  Eyidemce,  1, 2. 

JUDGMENT. 

1.  Beyebsal  of:  bestitution  fob  propebty  seized  uhdbb.    Where 

property  has  been  taken  and  sold  under  an  execution  issued  upon  a 
judgment  which  is  afterward  reversed  by  the  Supreme  Court,  it  is  the 
duty  of  the  party  taking  such  property  to  make  restitution  therefor  upon 
reversal  of  the  judgment,  and  if  not  aone  the  execution  defendant  may 
at  once  maintain  an  action,  without  demand,  to  recover  UtiQ  dam- 
ages sustained  by  reason  of  such  taking.  Zimmerman  v,  NaHandl  Bank 
of  Winterset,  lb8. 

2.  CouBT  BECOBDs:  judoe's  calendab.    a  judg[e's  calendar  is  not  a  part 

of  the  court  records,  and  an  entry  therein  will  not  constitute  a  judg- 
ment.   Traer  Bros,  v.  Whitman  et  al.t  443. 

8.  What  constitutes:  signing  of  beoobds.  A  decree  which  is  signed 
by  the  judge  in  vacation  and  entered  of  record  by  the  clerk  constitutes  a 
valid  judgment,  although  the  record  is  not  signed  by  the  ju^ge.    Id. 

4.  Collateral  attack.    A  decree,  though  erroneous  in  granting  relief  not 

prayed  for,  cannot  be  collaterally  atacked  where  the  court  hsul  jurisdic- 
tion.   Id, 

5.  SuPEBSEDBAS:  BEPLEviN.    Where  property  attached  was  released  by  a 

justice  of  the  peace  as  exempt,  on  motion  therefor,  it  was  held  that  such 
decision  was  conclusive  as  to  the  defendants'  right  to  the  property 
until  reversed,  and  that  he  might  maintain  replevm  therefor  if  again 
seized  by  the  plaintiff,  although  the  latter  had  sued  out  a  writ  of  error 
from  the  decision  of  the  justice  but  had  filed  no  supersedeas  bond.  Pel- 
Ursells  V.  Allen  et  ah,  717. 

See  Equitable  Jubisdiotion,  2. 

Pleading,  4. 

Pbaotiob,  19,  20. 

JUDICIAL  SALE. 

1.  E<^uitablb  jubisdiction  :  sale  without  bbdemftion.  While  execu- 

tion sales  under  judgments  are  snlitiect  to  redemption,  a  court  of  chan- 
cery may  in  a  proper  case  order  an  absolute  sale  of  property  without  re- 
demption.    Traer  Bros,  v.  Whitman  et  al,,  443. 

2.  Redemption  :  judo^^ent  cbeditobs     The  right  of  judgment  creditors 

te  redeem  from  an  execution  sale  of  property  of  their  debtor  becomes 
barred  in  nine  months  from  the  date  of  the  safe,  unless  exercised  by  some 
creditor  within  that  time.    George  v.  Hart,  706. 
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JUBISDIGTION. 

h  Whbk  coNVEBaaD  bt  oonsbnt.  The  rule  tibat  jurisdictioii  cannot  ba 
confened  hj  oonsent  applies  onlv  where  the  cotuI;  has  not  the  right  to 
aMume  ffeneral  juiisdicnon  of  the  eul^ject  matter  of  an  action;  where 
the  court  has  snch  ffeneral  jurisdiction  the  parties  may  waive  the  ordi- 
nary process  by  whidi  it  is  invoked.    Groves  et  cU,  v,  Richmond  ei  al.,  69. 

% :  BULB  APPLiBD.  Where  the  District  CJourt  granted  a  writ  of  cer- 
tiorari in  a  matter  of  which  the  Circuit  ^J'ourt  has  exclusive  jurisdiction, 
it  was  held  that  an  agreement  by  the  attorneys  of  the  parties  that  the 
action  should  be  transfecred  to  the  Cireuit  Court,  and  should  stand  as 
though  originally  commenced  there,  conferred  upon  such  court  juris- 
diction to  proceed  and  determine  the  questions  mvolved  in  the  action. 
Id. 

S.  Action  against  mon-bbsidbkt  dependant:  attachment.  Wher» 
in  an  aetion  against  a  non-resident  defendant,  which  was  commenced  by 
attachment  served  by  ganHshing  a  supposed  debtor  of  the  defendant, 
and  ihe  defendant  was  served  by  publication  only,  the  answer  of  the 
garnishee  showed  that  it  was  not  mdebted  to  the  defeiMiant  at  the  time 
of  the  service  of  the  attachment,  it  was  held  that  the  court  acquired  no 
jurisdiction  to  proceed  in  the  ac&on,  t^ou^h  such  answer  discloecd  an 
indebtedness  to  the  defendant  at  the  time  it  was  made.  Morris  t>.  The 
Union  Pacific  R.  Co.,  135. 

4.  Circuit  judoe:  certiorari.  A  circuit  iudga  has  jurisdiction  upon 
the  opening  of  a  term  of  court  to  amend  or  expunge  a  record  entry 
inade  by  the  clerk  in  vacation,  and  his  action  in  so  doing  cannot  be  re- 
viewed by  the  Supreme  Court  on  a  writ  of  certiorari.  The  pnxties  to 
ench  an  entry  are  deemed  in  court  untfl  a  final  disposition  of  it  is  made. 
Carpenter  v,  Zurer,  390. 

See  Justice  of  thb  Peace,  1. 

Shcools,  1. 

JUSTICE  OF  THE  PEACE. 

1.  Jurisdiction:  ocprisonhent.    A  justice  of  the  peace  has  no  authority 

to  commit  a  person  to  prison  for  non-payment  of  a  fine  for  contempt, 
.  where  the  judginent.  imposing  the  fine  does  not  provide  for  imprison- 
ment, and  he  is  liable  for  damages  in  an  action  of  tort  to  a  person  so  il- 
legally committed.    Lanjfher  v,  Dewell  et  ai.,  158. 

2.  — 7-;-:  landlord  and  TENANT;    A  justico  of  the  peace  has  no  juris- 

diction to  render  a  judgment  of  removal  against  a  lessor  to  put  his  lessee 
in  possession.    Krumweide  fit  ak  f ..  Schroeider  et  cU.,  160. 

LANDLORD  AND  TENANT. 

1.  Lien  fob  rent:  when  it  attaches.    Under  the  statute  a  landloid'i 

lien  for  rent  for  the  entire  term  of  the  lease  attaches  to  property  used  on 
tha  leased  premises  at  the  tima  such  property  is  brought  thereon,  al- 
though it  may  not  be  enforceable  as  to  rent  not  due,  so  long  as  the  busi- 
ness of  the  tenant  is  conducted  in  the  usual  manner,  and  as  contempla- 
ted by  the  lease.  Gilbert^  Hedge  <*  Co.  v.  Greenbaum,  Schroder  <0  Co, 
etal.,  211. 

2.  ■".  WHEN  ENFORCBABLB.  Where  a  buil(Unj[  was  leased  as  a  store- 
room, and  occupied  with  a  stock  of  merchandise,  it  was  held  that  the  ex- 
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ecution  of  a  mortgage  on  Uie  stock  by  the  tenant  rendered  the  lien  of 
the  laudloid  fbr  the  rent  of  the  entire  unexpired  term  of  the  lease  en- 
forceable, and  that  suoh  lien  was  superior  to  that  of  the  mortgage.    Id, 

8.  ;  EFFECT  OF  uECEiTBRSHrp.    The  lien  of  a  landlord  will  not  be 

defeated  by  the  conversion  of  the  property  of  a  tenant  into  money  by  a 
receiver,  under  an  order  of  court,  bat  will  attach  to  the  proceeds  m  the 
receiver's  hands.    Id, 

4.  Lien  for  rent:  priority  of  liens.  Where  during  the  term  of  a  lease 
another  was  executed  between  the  same  parties  and  covering  the  same 
property,  it  was  held  that,  while  the  execution  of  the  second  tease  oper> 
ated  as  a  cancellation  of  the  first,  as  between  the  parties,  the  lien  of  the 
landlord  for  rent  under  the  second,  upon  property  kept  on  the  premises 
at  the  time  of  the  change,  would  not  be  postponed  by  reason  thereof  to 
that  of  a  chattel  mortgage  executed  by  the  lessee  prior  to  such  change, 
and  of  which  the  lessor  hsA  no  knowledge  at  the  tune.  RolUns  v.  Proo* 
tor  et  al.,  326. 


:  WAIVER  OF.    The  right  to  a  landlord's  lien  for  rent  is  not  waived 

by  the  taking  of  personal  security  for  the  performance  of  the  covenants 
of  a  lease,  unless  such  is  the  intention  of  the  parties.    Id. 

See  JusTiCB  of  the  PS1.0B,  2. 

LIEN. 
See  Attorkbt's  Likk. 

Landlord  and  Tbnant,  1,  2,  3,  4,  5. 
Mbchanio's  Lkeh. 

MOBTOAOB,  2,  3,  6k  7. 

LIFE  INSURANCE. 

Proceeds  of:  t^ill*  The  proceeds  of  a  policy  of  life  insuranoe  which  is 
pajrable  to  another  than  the  insured  do  not  constitute  assets  of  his  es- 
tate, and  cannot  be  disposed  of  by  him  by  wiU.  McClure  v.  Johnson,  620. 

See  Abmin laTftATOB  4,  5. 

MANDAMUS. 
See  Schools,  1. 

MASTER  AND  SERVANT. 
See  Railroads,  12, 13, 14, 15, 16, 17, 18. 

MECHANIC'S  LIEN. 

Who  IB  bktitlbd  tq:  ixplibd  contract  for  labor.  One  who  per- 
forms labor  for  a  contractor  in  the  erection  of  a  buUding  may  establish  a 
lien  against  the  building  therefor,  though  no  express  contract  for  pay- 
ment was  made.    Foemer  p,  Wesner  et  al„  157. 


:  FOREMAN.    The  fact  that  one  who  performs  labor  on  a  building 

also  acts  as  overseer  of  other  workiaem  witlnot  defeat  his  right  to  a  me- 
ohanic'i  lien.    id. 


796  INDEX. 

3.  Taking  op  collateral  secukity:  wha*  is  not.    The  fact  that  a  hus- 

band, who,  as  a^nt  for  his  wife,  conti-acts  for  materials  to  be  used  in  the 
erection  of  a  building  on  her  land,  also  binds  himself  by  such  contract  to 
pay  theretor,  will  not  constitute  the  taking  of  collateral  security  by  the 
material  man  so  as  to  defeat  his  right  to  a  mechanic's  lien.  Bissell  r. 
Lewis  et  al,y  231. 

4.  Priority  op  liens.    As  against  those  at  the  time  holding  junior  liens, 

the  amount  of  an  existing  mechanic's  lien  cannot  be  increased  by  an 
agreement  of  the  owner  to  pay  ten  per  cent  interest  and  attorney's  fees. 

6.  Validity  op  :  description  op  property.  The  fact  that  the  descrip- 
tion in  a  statement  for  a  mechanic's  lien  includes  other  property  in  ad- 
dition to  that  owned  by  the  person  against  whom  the  lien  is  claimed  will 
not  inWlidate  the  lien.    Id, 

6.  :  taking  op  coijlatbral  security.  The  taking  of  collateral  se- 
curity, after  the  completion  of  the  work  or  the  furnishing  of  the  mater- 
ials tor  which  a  lien  is  claimed,  will  not  invalidate  the  lien  though  the 
building  is  not  at  the  time  completed.    Id, 

7. :  piling  op  statement.    As  against  the  holders  of  other  existing 

liens,  it  is  not  essential  to  the  validity  of  a  mechanic's  hen  that  a  state- 
ment and  claim  therefor  should  be  filed  with  the  derk.    Id, 

8.  Statute  op  limitations:  when  it  begins  to  run.  Section  2529  of 
the  Code,  in  fixing  the  time  within  which  an  action  to  enforce  a  mechan- 
ic's lien  may  b3  broujrht,  has  reference  to  the  thirty  or  ninety  days  al- 
lowed for  the  fihng  of  claims  by  sub-contractors  and  contractors  respec- 
tively under  the  mechanic's  fien  law,  and  the  statute  begins  to  run 
against  an  action  at  the  expiration  of  such  time,  if  the  claim  is  not 
sooner  filed.    Squier  et  al,  v.  Parks  et  aL,  407. 

^.  Improvement  UPON  LAND :  breaking  prairie.  The  breaking  of  prai- 
rie is  not  an  improvement  upon  land  Much  as  will  entitle  the  x>er80n  do- 
ing the  breaking  to  a  mechanic's  lien  therefor.  Brown  v,  Wyman  et  a/., 
452. 

See  Statute  op  Limitations  4,  5. 

MORTGAGE. 

1.  To  school  pund:  county  auditor.    A  county  auditor  has  no  power  to 

release  real  estate  from  a  mortgage  executed  thereon  to  the  county  for 
the  usQ  of  the  sdiool  fund.    Madison  County  v,  Kridler  et  al,,  82. 

2.  Priority  op  liens:  recording  law.    Section  1944  of  the  Code,  pro- 

viding that  the  indexing  of  a  deed  or  mort^rage  b^  the  recorder,  after  it 
is  filed  for  record,  shall  constitute  constructive  notice  of  the  rights  of  the 
grantee  therein,  contemplates  the  remaining  of  the  instrument  in  the 
recorder's  office  until  recorded,  which  is  required  to  be  as  soon  as  practi- 
cable thereafter.  Where  a  mortgage  was  withdrawn  from  the  recorder's 
office  after  bemg  indexed,  and  was  not  recorded  for  two  years,  it  was 
hdd  that  third  parties  acquiring  rights  in  the  property  in  the  meantime, 
in  good  faith,  and  without  knowledge  of  the  existence  of  the  mortgage, 
were  not  charged  with  notice  thereof  by  the  records.  Yerger  v,  Barz 
et  al„  77, 

3. :  ASSIGNMENT.    As  to  priority  between  the  holders  of  different 

mortgages,  an  assignee  occupies  no  better  position  than  his  assignor.  Id, 

4.  Assignee  op:  pailubbto  satisfy  of  record.  The  assignee  of  a 
mortgage,  by  aa  assignment  which  does  not  appear  of  record,  is  not 
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subject  to  the  statutory  penalty  imposed  on  a  mortgagee  for  a  failure  to 
enter  a  satisfaction  of  bis  mortgage  upon  the  record  when  paid.  Low 
etal.v.  Fox,  221. 

5.  Ok  chattels:  dbscriptio^.    A  chattel  mortgage  on  "goods,  wares 

and  merchandise/*  then  in  stock  in  a  certain  store-room  and  to  be  added 
to  reploiish  such  stock,  was  held  to  cover  barrels  of  salt  kept  for  sale  as 
a  part  of  the  stock  and  stored  in  a  shed  used  in  connection  with  the 
store,  and  also  barrels  of  kerosene  oil  which  had  been  temporarily  re- 
moved from  the  store.    Stephens  v.  Pence,  257. 

6.  Redemption  from  tax  sale:  lien.    A  mortgagee  who  redeems  the 

mort^raged  property  from  tax  sale  is  entitled  to  a  lien  for  the  amo  int 
paid  in  addition  to  tiie  amount  of  his  mortgage.  Broquet  v.  Sterlinq  et 
aLy  857. 

7.  Statute  OP  limitations:  priority  of  lien.    A  note  and  mortgage 

whicti  have  become  barred  by  the  statute  of  limitations  may  be  revived 
by  an  admission  of  indebtedness  by  the  mort^pfagors,  and  the  priority  of 
the  mortage  lien  will  thereby  be  preserved  as  against  subsequent  hens, 
taken  betore  the  mortgage  became  barred  and  not  foreclosed  until  after 
it  is  revived.  Dat/  v.  Baldwin,  84  Iowa,  380,  distinguished.  Kemdi  d^ 
Bros.  t?.  Forterfieid  et  al,,  412. 

8.  Assignee  takes  sub-tect  to  defenses.    A  mortgage  is  not  a  negotia- 

ble instrument,  and  an  assignee,  although  purchasing  before  maturity, 
takes  it  subject  to  all  defenses  existing  against  it  in  the  hands  of  the 
mortgagee.     Tahor  v,  Foy,  539. 

9.  Cancellation  of:  power  of  attorney.    A  power  of  attorney  which 

authorized  an  agent  to  cancel  a  mortgage  on  certain  described  real  es- 
tate, and  the  notes  secured  thereby,  and  to  take  new  notes  and  a  new 
mortgage,  of  the  same  terms,  in  place  thereof  from  another  person,  was 
held  to  contemplate  a  new  mortgage  on  the  same  property,  and  the  can- 
cellation of  the  old  mortage  thereunder  without  the  taking  of  a  new 
one  was  held  to  be  void  as  ag[ainst  a  subsequent  mortgajgee,  who  was 
charged  by  the  record  with  notice  of  the  terms  and  conditions  on  which 
the  cancelation  was  authorized.    Foster  v,  Paine  et  al,,  622. 

See  Ad  Quod  Damnum,  1. 

CJrops,  1. 

EquiTABLB  Jurisdiction,  4. 

Landlord  and  Tenant,  2. 

Practice,  1. 

MUNICIPAL  CORPORATIONS. 

1.  Control  of  streets:  liability  for  personal  injury.    Section  405 

of  the  Code  confers  on  incorporated  towns  full  control  over  their  streets, 
and  a  town  camiot  escape  liability  for  an  injunr  sustained  by  reason  of 
the  unsafe  condition  of  its  streets  on  the  ground  that  they  were  put  in 
such  condition  by  the  supervisor  of  the  road  district.  Clark  v.  The  Town 
of  Epworth,  4^2. 

2.  Regulating  sale  of  wine  an'd  beer:  conditions  imposed.    A  city 

or  town  incorporated  under  the  general  law  has  no  power  to  enact  pro- 
visions in  an  ordinance  intended  to  regulate  the  sale  of  wine  and 
beer,  making  it  a  condition  of  the  granting  of  a  license  therefor  that  the 
person  to  whom  it  is  issued  shall  not  sell  hquors  the  sale  of  which  is  pro- 
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hibited  by  the  laws  of  the  State,  nor  suffer  or  permii  gambliaff  on  the 
premises  occupied  bv  him,  aud  imposing  penalties  for  the  violation  of 
such  conditions,  to  be  collected  by  action  on  the  bond  of  the  licensee. 
An  ordinance  so  providing  is  void,  and  no  action  can  be  maintained  on 
the  bond  to  recover  suoh  penalties.  Bbok,  J.,  dUeeiUing.  The  Town 
o/Ntw  Hampton  v,  Conroy  et  al.^  298. 

8ee  EaroFPEL,  1. 

NEGLIGENCE. 

1.  What  re  cohtributqby:  dbfbotiyb  stdbwalk.    An  instrnction  as  to 

contributcHy  negligence,  in  an  action  to  recover  from  a  city  for  iiguries 
received  by  reason  of  a  defective  sidewalk,  considered  and  held  errone- 
ous.   Hunger  v.  The  City  of  Marelialltown^  216. 

2.  RATiiROADs:  BUNNiNO  ov  TBAiN.    Where  a  caboose  and  two  cars,  a 

half  mile  or  more  from  the  point  wl^ere  they  became  detached  from  the 
remainder  of  the  train,  ran  over  and  killed  the  plaintiff's  intestate,  it 
was  held  that  ttie  conductor  and  brakeman,  who  were  in  the  cupola  of 
the  caboose,  were  nef^ligent  in  not  sooner  discovering  the  fact  that  they 
were  detached,  and  m  not  being  upon  the  tops  of  the  cars  where  they 
could  control  their  motions,  and  give  warning  of  danger.  Farley  v.  C, 
R.  I.  dt  P.  i?.  Co.,  Ul. 

8.  :  CONTBTBUTORT  NBOLiGBNOB.    An  emplovo  of  a  railroad,  whoee 

duty  required  him  to  go  a  distance  of  about  four  nundred  feet  along  the 
line  of  the  track,  and  across  the  same,  after  waiting  until  a  train  had 
passed,  stepped  upon  the  track  behind  it,  walking  in  the  same  direction 
it  was  moving,  and  was  run  over  and  killed  by  cars  which  had  become 
detached  and  were  following  the  train:  Held^  that  he  was  not  guilty  of 
contributory  neg^ffenoe.  Sbrtbrs,  J.,  dieeentinfr,  holds  that  wheither 
or  not  the  decetwea  was  rightfully  on  the  track  in  tiie  performance  of 
his  duty  was  a  question  for  the  jury.    Id, 


The  verdict  in  an  action  to  recover  for  the 


the  plaintiff's  intestate  on  the  defendant's  radroad  held  auti 
the  evidence  and  instructions  given.    Seevbbs,  J.,  dieeenting. 

See  Practicb,  34. 

Railroads,  1,  2,  9, 10, 11, 12,  18,  14, 15, 
16, 17, 18, 19,  20. 

NOTICE. 
See  Action,  1. 

ATTOBirBT*8  Libit,  1,  2, 4. 
guabahtt,  1. 
Principal  and  Aobnt,  1. 
Tax  Salb  and  Dbbd,  5, 7. 

OFFICIAL  BOND. 

Whsn  NOTBixiniBSD:  wabdbn  of  additional  pbnitbntiart.  The 
warden  of  the  additional  penitentiary  at  Anamona,  whose  duties  are 
defined  l^  the  statute  to  be  the  same  as  those  prescribed  for  the  warden 
of  the  penitentiary  at  Fort  Madison,  so  far  as  aiq[>lioable,  is  not  required 
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2. 


iiiereby  to  execate  a  bond,  diiit  given  l^the  warden  at  Fort  MadisoiP 
being  required  before  he  enters  upon  his  office,  and  not  as  an  official 
duty.     The  State  v.  Heiaey  et  <^L,  404. 

BFPECT  OF.    Where  a  public  officer  ezecates  an  official  bond 


which  is  not.required  by  the  statute  such  bond  is  void  fof  want  of  con- 
sideration.   Id, 

PARENT  AND  CHILD. 

1,  Custody  of  child:  divorce.  A  modification  of  a  decree  of  divorce, 
changing  the  custody  of  the  child  of  the  parties  from  the  mother  to  tho 
father,  considered  and  approved.    Shertvood  v.  8hen»o&d^  608. 

See  DrvoHCB,  1. 

parties! 

1.  JoiNDftB.  In  an  action  in  equity,  where  a  part  of  the  relief  asked  is  the 
cancellation  of  a  contract,  (yhQ  of  the  parties  to  such  contract  may  prop- 
erly join  as  a  plaintiff.  ,  McMurray  et  al,  v.  Van  Oilder^  605. 

PARTNERSHIP. 

1.  Requisites  of:  sharing  in  losses.  One  who  receives  a  share  of  the 
profits  of  a  business  in  payment  for  his  fletvieea  in  managing  the  same, 
but  does  not  share  in  the  losses,  is  not  a  partner  therein.  Holbrook  dk 
Brq,  r.  Obeme^  MeDanield  tit  Co,  et  al,^  3^. 

See  Sale,  2. 

PAYMENT. 

1.  Note:  whether  payment  or  purchase.  Where  a  party,  in  pursu- 
ance of  a  contract  for  the  purchase  of  mortgaged  property,  sent  the 
amount  of  certain  overdue  coupons  to  the  trustee  holoing  the  mortgage, 
with  a  proposition  to  pay  such  coupons  on  condition  the  trustee  would 
not  insist  on  a  forfeiture  on  account  of  the  default,  and  the  coupons  were 
canceled  and  returned  to  him,  it  was  held  that  the  transaction  consti- 
tuted a  i>ayment  and  not  a  purchase,  and  extinguished  the  mdebtedness 
of  the  mortgagor  on  the  coupons,  although  the  contract  to  purchase  the 
property  was  afterward  abandoned.    Biesell  v.  Letaisei  aUr  231. 

See  Principal  and  Agent. 

PR0MI880RT  NoTX,  4. 

PLEADING. 

1 .  Answer  :  denial.    The  allegations  of  an  answer  in  an  action  on  account 

considered  and  held  not  to  put  in  issue  the  correctness  of  the  account  set 
out  in  petition,  except  as  to  certain  specific  items.   Eodefer  v.  Myers,  227. 

2.  Sufficiency  of  allboatton.    In  a  pleading  claiming  to  recover  on  a 

policy  of  insurance,  a  statement  of  the  amount  of  the  policy  and  that 
sucli  amount  is  d:ie  thereon  is  a  sufficient  averment  of  the  amount  of  the 
loss,  in  the  absence  of  objection  thereto  before  triaL  Revere  FireJmm'- 
ance  Company  v,  Chatnberlin  et  al.,  508. 

3.  Allegation  of  fraud:  insufficiency  of.    A  pleading  which  simply 

avers  fraud  as  a  legal  conclusion,  withoiit  stating  the  fa^  confctitutini; 
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it,  is  inraflBdent,  and  may  properly  be  stricken  oat  on  motion.  Mas<m 
V,  Searles  et  aL^  532. 

4.  Action  to  set  aside  judombnt.    A  pleading  aHacking  a  judgment  m 

excessive  must  state  the  facts  relied  upon  to  establish  such  claim.  A 
general  averment  of  excess  is  not  sufficient.    Bt/ers  v,  Odell,  618. 

5.  Amendment:  statute  of  limitations.    An  amendment  to  a  petition 

held  to  set  up  a  new  and  distinct  cause  of  action,  which  at  the  tune  the 
amendment  was  filed  had  become  barred  by  the  statute  of  limitations. 
Van  de  Hoar  v.  Van  Domseler,  671. 

6.  Issues  raised  by:  FORCiBiiE  entry  and  detainer.    Where  in  an 

action  of  forcible  entry  and  detainer,  before  a  justice  of  the  peace.  Uie 
petition  does  not  set  up  title  in  the  plaintiff,  an  answer  denying  plain- 
tiff's title  and  averring  title  in  the  defendant  is  not  responsive  io  the 
petition,  and  does  not  raise  an  issue  involving  the  title  to  the  property 
which  requires  the  removal  of  the  action  to  the  Circuit  Court.  Jordan 
9.  Walker,  686. 

See  Damages,  1. 

Pbaoticb,  5, 10, 11, 24, 26, 29, 81, 82, 84» 

POSSESSION. 
See  Tax  Sale  and  DsiAd,  8. 

FEACTICE, 

1.  Foreclosure  of  mortgage:  place  of  bringing  suit.    Section  2178 

of  the  Code,  providing  that  mortgages  ma^  be  foreclosed  in  the  county 
where  the  property  is  situated,  is  permissive  only;  an  action  to  recover 
on  a  note,  ana  to  foreclose  a  mortgage  securing  it,  may  be  brought  in 
the  county  where  the  note  is  made  payable,  though  other  than  that 
in  which  the  mortgaged  property  is  sitaated,  ana  this  al&ough  the 
mortgage  was  executed  while  the  Revision  was  in  force,  which  re- 
quircNi  flie  foreclosure  to  be  mtAe  in  the  county  where  the  land  was  situ- 
ated, the  change  in  the  statote  being  one  which  does  not  substantially 
affect  the  rights  of  the  parties.  The  Equitable  Life  Insurance  Co.  of 
Iowa  V.  Gibson  et  al.,  47. 

2.  Action  OF  tort:  joinder  of  defendants.    In  an  action  to  recover 

for  a  tort,  in  which  two  are  joined  as  defendants  and  it  is  alleged  that 
the  tort  was  committed  by  them  jointly,  the  jury  may  find  that  it  was 
committed  by  one  defendant  alone,  and  judgment  may  properly  be  ren- 
dered against  him  therefor.    Boswell  at  Tobtn  v.  Gates  et  al,  143. 

3.  Instructions:  assumption  of  facts.    It  is  competent  for  the  court  to 

assume,  as  a  basis  for  instruction  to  the  jury,  the  existence  of  facts 
which  are  admitted  or  established  by  uncontradicted  evidence,  and  un- 
less the  contrary  is  shown  it  will  be  presumed  that  facts  so  assumed  are 
thus  established.     Wood  f>.  Porter,  161. 

4.  Verdict:  error  without  prejudice.    A  party  is  not  deprived  of  his 

right  to  a  judgment  on  the  verdict  of  a  jury  in  his  favor  by  the  fact  that 
special  interrogatories  were  erroneously  submitted  to  the  jury  by  the 
court,  where  the  answers  to  such  interrogatories  in  no  manner  conflict 
with  the  general  verdict,  and  their  submission  could  not  have  been  pre- 
judicial.   Petrie  v,  Boyle  et  al ,  163. 
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5.  Pleading  :  garnishment.    Where  a  single  pleading  was  filed  contro- 

verting the  answers  of  two  garnishees,  and  on  motion  one  of  the  g^arni- 
shees  was  dismissed  thereform  as  imi)roperly  joined  therein  with  his  co- 
garnishee,  it  was  held  that  the  plaintiff  was  entitled  to  file  a  further 

$  leading  taking  issue  upon  the  answer  of  such  garnishee.    Coffman  v, 
'ard,  185. 

6.  Effect  of  gb anting  new  trial.    The  granting  of  a  new  trial  operates 

to  vacate  the  judgment  rendered  on  the  former  trial,  although  it  has 
been  formally  entered  of  record.    Low  et  al.  v.  Fox,  22  L 

7.  Evidence.    Where  evidence  offered  is  not  objected  to,  the  adverse  party 

cannot  insist  m  the  Supreme  Court,  for  the  first  time,  that  such  eviaence 
was  not  properly  before  the  trial  court.    Stephens  v.  Pence,  257. 

8.  Action  on  written  instrubcent:  denial     In  an  action  on  a  written 

lease,  which  was  set  out  in  the  petition,  and  the  execution  g(  which  was 
not  denied  under  oath,  it  was  held  erroneous  to  submit  the  question  of 
its  execution  to  the  jury.     Templin  v,  Rothweiler  et  ah,  259. 

9.  Offer  to  confess  judgment:  costs.    To  entitle  a  defendant  to  costs 

by  reason  of  an  offer  to  confess  judgment,  under  section  2899  of  the 
Code,  such  offer  must  be  confined  to  the  matters  in  suit.  Phillips  v. 
Shearer,  261. 

10.  Pleading:  character  of  defense.  In  a  proceeding  by  a  widow  for 
the  admeasurement  of  her  dower,  an  intervener  set  up  a  conveyance 
through  which  he  claimed  title  to  certain  lands  from  her  and  her  de- 
ceasea  husband,  to  which  she  replied  by  averring  that  the  instrument 
through  which  the  intervener  claimed  never  became  operative  as  a  con- 
veyance, because  of  his  failure  to  perform  certain  covenants  therein, 
which  constituted  a  condition  precedent:  Held,  that  the  issues  raised  by 
her  reply  were  of  a  purely  legal  character.  In  the  matter  of  the  applica- 
tion of  Elizabeth  Smith,  270. 

11. :  issues  raised  by.    The  issues  raised  by  the  pleadings  held  to 

warrant  the  decree  entered.    Jordan  et  al.  v.  Brown  et  al ,  281. 

12.  Finding  of  facts.  A  finding  of  facts  may  be  made  by  the  court  on  its 
own  motion,  and  when  so  made  has  the  same  force  and  effect  as  though 
made  at  the  request  of  the  parties.    Jennings  r.  Jennings,  288. 

18.  Continuance:  diligence.  An  application  for  a  continuance  to  pro- 
cure testimony  held  to  have  been  correctly  overruled  for  want  of  a  suifi- 
dent  showing  of  diligence.    Argall  et  al  r.  Pugh,  808. 

14.  Kind  of  proceedings:  demurrer.  The  fact  that  a  petition  to  secure 
a  modification  of  an  order  made  in  a  probate  proceeding  is  entitled  in 
equity  is  not  ground  for  damurrer.    Ashlock  v.  Sherman  et  al.,  311. 

15.  Probate  court:  powers  of.  The  probate  court  has  the  power  to 
modify  orders  previously  made  by  it,  on  a  proper  showing  therefor.    Id. 

16.  Offer  to  redeem  from  tax. sale:  costs.  Where  a  plaintiff  offers 
to  redeem  from  a  tax  sale  of  property  to  the  defendant,  which  redemp- 
tion is  decreed  upon  a  trial,  the  plaintiff  is  entitled  to  recover  the  costs 
of  such  trial,    hronaet  v.  Sterling  et  al,  857. 

17.  Action  brought  in  wrong  county:  transfer  of.  Upon  the  trans- 
fer of  an  action  be^un  in  the  wrong  county  to  that  of  the  defendant's 
residence,  the  original  papers  are  required  to  be  filed  in  the  court  to 
which  the  transfer  is  made,  and  where  they  are  not  so  filed  ten  days  be- 
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fore  the  next  ensaing  term  of  such  court,  the  cause  will  be  deemed  dis- 
continued. Such  omission  is  not  waived  by  the  appearance  of  the  de- 
fendant to  move  a  dismissal  of  the  action.    Hall  v,  Hoyce^  359. 

18.  Claim  against  estate:  error  in  procebdinos.  The  fact  that  a 
claim  against  an  estate,  which  should  have  been  prosecuted  bv  proceed- 
ings in  probate,  is  sued  in  an  ordinary  action  at  law  against  the  admin- 
istrator IS  not  ground  for  demurrer.    McName  v.  Malvin  el  aL,  362. 

19.  :  JUDGBiENT  against  administrator,    a  judgment  rendered 

a^inst  an  administrator,  in  an  action  wherein  the  court  acquired  juris- 
diction of  both  parties  and  subject-matter,  cannot  be  set  aside  on  the 

S-ound  that  the  claim  was  not  regularly  prosecuted  in  accordance  with 
e  statute  govering  the  establishment  of  claims  against  estates.    Id, 

.20.  Cancellation  op  judgment.  A  judgment  or  order  of  court  will  not 
be  set  aside  or  modiBed  unless  affirmative  and  prejudicial  error  is  shown 
therein.     The  County  of  Pottawattamie  t?.  The  County  of  Marshall,  410. 

21.  Appeal:  waiver  or.  One  who,  after  the  overruling  of  his  application 
to  be  substituted  as  a  party  fx)  an  action,  amends  his  application,  which 
is  then  granted,  by  his  amendment  waives  his  right  of  appeal  from  the 
former  ruling.    Bixhy  v,  Blair  dt  Company  et  a/.,  416. 

.22.  Action  against  sheriff:  substitution  of  defendants.  In  an 
action  against  a  sheriff  to  recoverproperty  taken  by  him  under  process, 
a  joint  apphcation  by  the  sherili  and  the  person  in  whose  favcir  the 
process  issued,  to  have  the  latter  substituted  as  defendant^  may  be  made 
at  any  time,  although  an  answer  has  been  previously  filed  by  the  sheriff. 
Id, 

'23.  Removal  of  causes.  In  passing  upon  an  application  for  the  removal 
of  a  cause  to  the  federal  courts  the  amdavits  accompanying  the  petition 
for  removal  should  be  considered  as  a  part  thereof,  and  the  aecision 
should  be  based  on  the  facts  shown  by  the  whole  record.    Id, 

24.  Pleading  :  counter-claim.  In  an  action  on  a  promissory  note  a  de- 
fendant ma^  bv  counter-claim  attack  the  validity  of  the  note  and  ask  an 
affirmative  juoj^ent  in  his  favor,  and  such  counter-claim  will  not  be 
rendered  inadmissible  by  the  fact  that  it  is  in  the  nature  of  a  petition  in 
replevin,  and  prays  possession  of  the  note,  such  relief  being  equivalent 
to  its  cancellation.    Sigler  v,  Hidy  et  al,^  604. 

'25.  Counter-claim:  dismissal  of  action.  The  dismissal  of  an  action  on 
a  promissory  note  without  prejudice  by  the  plaintiff  will  not  entitle 
him  to  a  dismissal  of  a  counter-claim  asking  a  cancellation  of  the  note. 
Id, 

-.26.  Pleading  :  counter-claim.  In  an  action  in  equity  for  the  cancellation 
of  a  policy  of  insurance  issued  by  the  plaintiff,  it  was  held  that  the  de- 
fendant might  by  way  of  counter-daim  set  up  a  cause  of  action  on  the 
poUcy  for  loss  of  the  property  insured,  such  cause  of  action  t)eing  "  con- 
nected with  the  subiect  of  the  action,**  within  the  meaning  of  section 
2669  of  tiie  Code.  Revere  Fire  Insurance  Company  t>,  Chamberlin  et 
oZ.,  508. 

•27.  Bill  OF  exceptions:  skeleton  bill.  A  skeleton  bill  of  exoepticftis 
must  identify  the  papers  to  be  inserted  by  the  clerk  so  as  to  leave  nothing 
to  his  discretion.     Wells  v.  The  B.,  C.  R.  <t  N,  R,  Co.,  520. 

28.  Attorney's  fee:  when  taxable  as  costs.  When  an  attorney's  fee 
is  authorized  to  be  taxed  as  costs  it  may  be  fixed  by  the  court  without  a 
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jury,  but  after  an  appeal  is  taken  in  the  action  it  cannot  properly  be  fixed 
until  such  appeal  is  determined.    Mason  v.  Searles  et  at.^  5iJ2. 

29.  Pleading:  waiter  op  iRREauLARiTY.  Where  a  material  allegation 
is  omitted  from  a  pleading,  but  the  adverse  party  fails  to  demur  thereto, 
and  himself  tenders  an  issue  upon  the  point,  which  issue  is  found 
against  him,  the  judgment  based  on  such  finding  will  not  be  reversed  on 
account  of  the  irregularity.  The  Union  National  Bank  of  Chicago  v. 
Barber  et  al.,  559. 

80.  Law  op  the  case:  what  is.  While  in  general  a  decision  of  the  Su- 
preme Court  constitutes  the  law  of  the  case  in  which  it  is  made,  yet  if 
such  decision  is  overruled  before  the  final  trial  of  the  case  it  is  the  duty 
of  the  inferior  court  in  such  trial  to  follow  the  rule  last  eatablishea. 
Barton  v,  Thompson  ^  571. 

31.  Pleading:  amendment.  An  amendment  to  a  petition  may  be  filed 
without  leave  of  court  at  any  time  before  answer,  and  notice  of  such 
amendment  to  the  adverse  party  is  waived  by  an  appearance  thereto;  an 
amendment  to  a  petition  on  account  setting  up  a  (fraft  signed  by  the  de- 
fendant, and  alleging  that  the  indebtedness  thereon  is  the  same  as  that 
shown  by  the  account,  is  not  inconsistent  with  the  petition  and  does  not 
render  necessary  a  new  original  notice.  Kimball  d?  Mitchell  r.  Bryan^ 
632. 


82.  : .  A  party  may  thus  plead  the  same  indebtedness  in  dif- 
ferent counts  without  rendering  the  pleading  subject  to  demurrer.    Id, 

88.  Continuance.    A  showing  for  continuance  held  insufficient.    Id, 

84.  Pleading  :  neoliobncb.  Where  a  petition  claimed  to  recover  of  a 
railroad  company  for  a  personal  injury  caused  bv  the  negligent  acts  of 
co-employes,  which  acts  were  set  out,  it  was  hela  erroneous  to  refuse  to 
instruct  the  jury  that  negligence  must  be  proved  in  the  manner  alleged 
to  authorize  a  recovery.    Mantel  v.  The  C,  R.  I.  dt  P.  R.  Co.,  655. 

85.  Contract:  construction  of  letters.  The  question  whether  or  not 
certain  letters  constitute  a  contract  is  one  to  be  oetermined  by  the  court, 
and  it  is  error  to  submit  such  question  to  a  jury.  Lea  dt  Beaman  9« 
Henry,  662. 

86.  Motion  por  new  trial:  continuance.  It  is  not  required  that  a  mo- 
tion for  a  new  trial  shall  be  determined  during  the  term  at  which  it  is 
filed,  and  when  not  so  determined  it  stands  continued  generally,  without 
any  record  entry,  and  may  be  taken  up  at  the  next  succeeding  term. 
Van  de  Eaar  v.  Van  Domseler,  671 . 

87.  Finding:  presumption  of  regularity.  Finding  of  fact  or  law 
made  by  a  court  will  b3  presumed  to  have  been  made  m  compliance  with 
the  provisions  of  the  statute  authorizing  such  findings,  unless  the  con- 
trary is  shown.    McCue  v,  TheCounty  of  Wapello^  69o. 

88.  Appeal:  prom  interlocutory  order.  The  statute  does  not  give  a 
right  of  appeal  from  an  order  ^franting  a  change  of  venue,  but  an  ap- 
pneal  properly  taken  from  an  interlocutory  order  affecting  substantial 
rights,  brings  up  for  review  all  rulings  theretofore  made  in  the  action 
and  duly  excepted  to.    Allerton  v,  Eldridge,  709. 
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89.  Ghanob  of  venue.  A  change  of  venue  may  be  had  on  the  groand  of 
the  prejudice  of  a  judge,  on  a  proper  showing,  althou^^  the  term  of  the 
presiding  judge  expires  before  the  next  ensmng  term  of  court,  whidi  is 
the  first  term  at  which  the  case  can  be  tried.    Id, 

See  Contract,  4. 

Equitable  Jubisdictioh,  2. 
Evidence,  7, 10. 
Intervention,  1. 
Parties,  1. 

PRACTICE  IN  THE  SUPREME  COURT. 

1.  Trial  db  novo  :  waiver  op  irregularity.  After  having  argued  a  case 

on  appeal  to  the  Supreme  Court  as  though  it  were  triable  ae  novo^  an 
appellee  cannot  in  a  reply,  upon  purelj  oedmical  grouuds,  insist  that  it 
is  not  so  triable.    Kenarick  et  al.  v.  Eggleston  et  at,,  128. 

2.  Appeal:  judge's  certificate.  '  The  certificate  of  the  trial  judge,  in  a 

case  involving  less  than  one  hundred  dollars,  held  insufficient  to  raise 
any  question  for  the  consideration  of  the  Supreme  Court.  Btvwn  r. 
PetHe  et  ah,  209. 

3.  Assignment  op  error.    An  assignment  of  errors  considered  and  held 

insufficient.    Low  et  al.  v.  Fox,  221 . 

4.  Correctness  op  abstract.    An  appellee  can  only  question  the  correct- 

ness of  the  appellant's  abstract  bv  filing  an  amended  abstract.  Van 
Winkle  v.  TJie  Iowa  Iron  and  Steel  Fenee  Co,  et  aL,  245. 


5.  Abstract  :  motion  to  strike.  An  abstract  must  be  based  on  the  rec- 
ord in  the  court  below,  and  where  it  is  shown  that  no  evidence  was  made 
of  record  in  a  cause,  what  purports  to  be  the  evidence  set  out  in  the 
abstract  will  be  stricken  therefrom  on  motion.    Mudge  v,  Agnew,  297. 

6. :  AMENDMENT.    An  amendment  to  the  appelant 's  abstract,  filed 

by  him  without  leave  after  the  fiUng  of  the  appellee's  argument,  will 
not  be  considered.    In  the  Matter  of  the  Will  of  Mary  Jf .  Cai/wood^  301. 

7.  Trial  de  novo.    To  authorize  the  trial  de  novo  of  an  equity  case  by  the 

Supreme  Court,  all  the  evidence  offered,  as  well  as  introduced,  on  the 
trial  below  must  be  before  the  court,  and  must  have  been  certified  by  the 
judge  at  the  trial  term.    Argall  et  al.  v.  Pugh,  308. 

8.  J—.    An  equity  case  triable  de  novQ  can  be  reviewed  only  on  errors 

assigned,  and  as  to  questions  raised  in  the  trial  court.    Id. 

9.  Abstract:  certipicate  op  evidence.    A  certificate  of  the  trial  judgre 

that  the  record  in  a  case  contained  all  the  evidence  **  adduced  "  on  the 
trial  was  held  insufficient  to  authorize  a  trial  de  novOy  on  appeal,  where 
the  abstract  showed  that  evidence  offered  and  rejected  was  not  contained 
therein.     Tuitle  v.  Story  County  et  al.,  316. 

10.  Bill  op  exceptions:  time  por  signing.  In  criminal  as  well  as  civil 
actions  the  evidence  must  be  preserved  by  bill  of  exceptions,  or  certificate 
of  the  trial  judge,  made  at  the  trial  term  or  within  the  time  then  fixed 
therefor  by  the  court,  and  a  judge's  certificate  or  bill  of  exceptions,  signed 
after  the  expiration  of  such  time,  will  not  be  considered  by  the  Supreme 
Court.     TJie  State  v.  Neiccomb,  335. 
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11.  Filing  op  abgxtmbnt.  Pacts  considered  under  which  it  was  held  that 
an  airgament  would  not  be  stricken  from  the  files,  but  not  being  filed 
within  the  time  prescribed,  the  cost  of  printing  should  be  taxed  to  the 

•    party  making  it.    Smith  v,  McFadden,  482. 

12.  Abstract.  Where  an  appellee  files  an  adtlitional  abstract  setting  out 
evidence  not  contained  in  that  o5  the  appeUant,  he  cannot  deny  that  all 
the  evidence  is  preserved  in  the  court  below,  and  presented  to  the 
Supreme  Court  in  the  abstracts.   Wells  v.  The  B.,  C.  R.  dt  JV.  R.  Co.,  520. 

18.  Action  triable  de  novo:  errors.  Neither  the  allowance  of  amend- 
ments to  pleadings  after  decree,  nor  the  impropei*  admission  or  exclusion 
of  evidence  in  the  court  below,  are  grounds  for  reversal  in  an  action  tria- 
ble de  novo  by  the  Supreme  Court.     Tabor  v.  Foy,  539. 

See  Appeal. 

Instructions,  1. 

PRINCIPAL  AND  AGENT. 

1.  Notice  to  agent  :  when  BiNpiNO  on  principal.   The  rule  that  notice 

to  an  agent  is  notice  to  his  principal  applies  only  to  knowledge  acauired 
by  the  agent  in  the  particular  transaction,  or  which,  if  previously  ac- 
auired, is  still  present  in  his  mind  at  the  time  of  his  agen(^.  Yerger  v. 
Barz  et  aZ.,  IT. 

2.  Promissory  note:  payment.    Authority  to  sell  property  as  agent,  and 

take  a  note  therefor  in  the  name  of  the  principal,  does  not  include 
authority  to  receive  payment  of  the  note  aner  it  has  been  deHvered  to 
the  principal.    Draper  v.  Rice,  114. 

3.  Banks  as  collecting  agents:  negligence  op  correspondents. 

Where  the  holder  of  a  bill  of  exchange  payable  at  a  distant  place  deposits 
it  with  a  local  bank  for  collection,  ne  tlierebv  assents  to  the  course  of 
business  of  banks  to  collect  through  correspondents,  and  the  correspond- 
ent of  the  local  bank  to  which  the  bill  is  forwarded  becomes  his  agent 
and  is  responsible  to  him  directly  lor  negligence  in  failing  to  present  the 
bill  for  payment  within  the  proper  time.  Guelich  v.  The  National  State 
Bank  of  Burlington,  434. 

4.  Authority  to  appoint  sdb-agent.    Where  an  agent  was  authorized 

by  the  owners  to  sell  certain  land,  exercising  his  own  discretion  as  to 
price  and  terms  after  an  examination  of  the  land,  it  was  held  that  he 
might  properly  employ  a  sub-affent  to  find  a  purchaser,  and  that  a  sale 
made  by  such  sub-agent  was  binding  upon  the  owners.  Renwick  v, 
Bancroft  et  al.,  b2n. 

5.  Ratification  of  unauthorized  contract.    A  principal  who  accepts 

the  benefit  of  an  unauthorized  contract  pade  by  his  agent  must  take  also 
the  obligations  which  form  a  part  of  it.    Beidman  v,  Goodell  et  al.,  592. 


:  RUTiE  APPLIED.    An  agent  for  the  owner  of  a  note  and  mortgage 

took  new  notes  for  the  debt,  and  in  consideration  of  their  being  signed 
by  the  wife  of  the  maker,  who  was  not  a  party  to  the  former  note,  a^:«ed 
to  cancel  the  mortgage.  His  principal  navmg  brought  suit  and  taken 
judgment  against  bom  husband  and  wife  on  me  not^,  it  was  held  that 
he  could  not  also  enforce  the  mortgage.    Id, 

PROMISSORY  NOTE. 

Indorsement  by  agent.  Where  an  indorsement  of  a  promissory  note 
is  made  hj  the  agent  of  the  payee  it  is  not  essential  to  its  validity  that 
the  agent  s  authority  should  appear  upon  the  note.    Bettia  v.  Bristol,  41. 
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2.  Place  op  payment:  construction.  Wliere  a  promissory  note  was 
mad  3  payable  at  the  office  of  ihe  payee,  the  Equitable  Life  Insurance 
Company  of  Iowa,  and  the  beading  of  the  note  was  as  follows:  "Office 
of  £k]uitable  Life  Insurance  Company,  Des  Moines,  Iowa/'  it  was  held 
that  the  note,  taken  as  a  whole,  showed  that  it  was  payable  at  Des 
Moines.     The  Equitable  Life  Inmirance  Co,  of  Iowa  r.  Gleason  HeU.,41. 

8.  NEGorr ability:  A  promissory  note  in  the  ordinary  form  contained  the 
following  clause  immediately  preceding  the  signature:  **If  this  agent 
does  not  sell  enough  in  one  year,  one  more  is  grants :''  Held,  that  such 
provision  rendered  the  note  non-negotiable.  Day,  J.,  and  Adams,  Ch. 
J.,  dissenting.    Miller  v,  Poage,  96. 

4.  Evidence  to  vaky  terms  op:  payment.    The  maker  of  a  note  cannot 

show,  as  a  defense  thereto,  that  be  has  paid  it  to  another  than  the  payee, 
in  accordance  with  a  contemporaneous  parol  agreement,  di£fering  in  its 
terms  from  the  note.    Draper  v.  Rice^  114. 

5.  Surety  :  dischahoe  of.  Where,  after  a  note  has  been  signed  bv  the  prin- 

cipal maker  and  a  surety,  and  delivered  to  the  payee,  it  is  signed  b^r  others 
as  sureties,  without  the  knowledge  and  consent  of  the  one  first  signing, 
he  is  thereby  discharged  from  liability  thereon.  Berryman  v.  Manker, 
150. 

6. : .    The  fact  that  the  additional  sureties  signed  the  note  in 

pursuance  of  an  agreement  between  the  principal  and  the  payee,  made 
at  the  time  the  note  was  delivered,  will  not  prevent  the  discharge  of  the, 
first  surety.    Id, 

7.  Liability  op  indorser:  demand.    Where  the  maker  of  a  negotiable 

promissory  note  removes  from  the  State  before  its  maturity,  leaving  no 
one  to  represent  him,  no  demand  of  payment  is  necessary  to  bind  an  in- 
dorser.     Whitely  t.  Allen,  224. 

8.  Failure  of  consideration:  vendor  and  vender.    A  contract  for 

the  sale  of  land  provided  that  in  case  of  default  in  payment  of  any  of  the 
notes  given  for  purchase  money  the  vendor  might  declare  a  forfeiture 
and  resume  possession  of  the  land,  and  that  alljpaymeuts  theretofore 
made  should  be  forfeited  as  liquidated  damages  for  the  breach  of  the 
contract;  on  the  maturity  of  one  of  the  notes  a  part  pajrment  was  made 
by  the  vendee,  and  a  new  note  for  the  remainder  and  accrued  interest  on 
tiae  other  notes  was  executed;  for  subsequent  defaults  the  vendor  de- 
clared the  contract  forfeited  and  resumed  possession  of  the  land:  Held, 
■  that  such  forfeiture  constituted  a  failure  of  consideration  of  the  note  ex- 
ecuted in  renewal.    Montelius  v.  Wood,  254. 

9.  Action  on:  joint  owners.    One  of  two  joint  owners  of  a  promissory 

note  cannot  maintain  an  action  thereon  in  his  own  name  without  joining 
the  other  owner,  though  the  note  ispayable  to  bearer  and  is  in  ms  pos- 
session.   McNamee  v.  Carpenter,  2^. 

10.  Material  ALTERATroN:  severance  op  contract.  Where  a  con- 
tract, all  written  upon  one  paper,  is  severed,  leaving  one  portion  in  the 
form  of  a  negotiable  promissory  note,  sigped  by  one  of  the  parties,  such 
severance  constitutes  a  material  alteration  of  the  oontracti,  and  no  re- 
covery can  be  had  on  the  note,  even  in  the  hands  of  a  bona  fide  purchaser 
for  value  before  maturity,  unless  the  maker  is  chargeable  with  gross  neg- 
ligence in  its  execution.    Scojield  v.  Ford,  370. 

11.  Holder  op:  when  taken  as  collateral.  One  who  receives  aprom- 
issory  note  as  collateral  security  for  an  antecedent  debt,  upon  which  no 
extension  is  granted,  does  not  become  a  bona  fide  holder  for  value.  The 
Union  National  Dank  of  Chicago  r.  Barber  et  ah^  559. 
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12.  — — :  PRBBUMFTiON  OF  OWNERSHIP.  The  holder  of  a  promissory 
note  is  presumed  to  be  the  owner  thereof  by  a  bona  fide  transfer  for 
value,  but  such  presumption  is  rebutted  by  evidence  showing  that  the 
note  is  in  fact  the  property  of  another,  from  whose  possession  it  was  pro- 
cured by  fraud.    Id, 

13.  Recovery  on  destroyed  note.  A  recovery  can  be  had  on  a  note 
which  has  been  destroyed  only  when  it  is  clearly  shown  that  such  de- 
struction was  the  result  of  accident  or  mistake;  where  it  was  in  pursu- 
ance of  a  fraudulent  scheme  of  tiie  holder  no  recovery  is  permissible. 
McDonald  v,  Jackson^  643. 

14.  Reformation  of:  BYiDENeB  considered.  Evidence  considered  and 
held  insufficient  to  estabUsh  a  mistake  in  a  promissory  note,  such  as 
would  warrant  its  reformation.    George  v,  Howard  et  al.,  646. 

See  Payment,  1. 

Practice,  1. 

Principal  and  Agent,  2. 

PUBLIC  LANDS. 

1.  Construction  of  grant:  railroads.   Courtnght  v.  The  C.  R,  d^M,  R, 

R.  Co.f  35  Iowa,  386,  followed  and  held  dedsive  of  the  present  case,  as 
to  the  proper  construction  of  the  land  grant  involved.  Miller  et  al.  v. 
The  Iowa  Land  Company,  et  al.,  374. 

PUBLIC  OFFICER. 

1.. Liability  for  official  acts.  The  trustees  of  a  public  institution, 
who  are  charged  by  the  statute  with  it«  general  supervision,  and  re- 
quired to  perform  all  acts  necessary  to  render  it  efficient,  are  not  per- 
sonally liaule  in  damages  for  the  cancellation  of  a  contract  of  employ- 
ment made  by  them,  and  a  refusal  to  allow  the  employe  to  enter  ujjon 
his  duties  thereunder,  though  such  action  upon  their  part  is  wronglul, 
unjust,  and  illegal.     Chamberlain  v,  Clayton  et  al.,  33i. 

2.  Officer  de  facto:  right  to  fees.    The  rule  of  law  recognizing  an 

officer  de  facto  in  discharging  the  duties  of  the  office  is  for  the  benefit  of 
the  public  and  does  not  extend  to  controversies  between  him  and  the  offi- 
cer de  jure,  as  a^nst  whom  he  must  be  considered  an  intruder,  and 
not  entitled  to  claim  the  emoluments  of  the  office,  the  right  to  which  is 
dependent  upon  the  right  to  its  possession.  McCue  v.  The  County  of 
WapeUo,m. 

See  Official  Bond,  2. 

RAILROADS. 

1.  Negligence:  signals  at  crossings.  In  actions  to  recover  for  ii^juries 
received  by  the  plaintiffs,  by  reason  of  the  frightening  of  the  team  they 
were  driving,  caused  by  the  sudden  opening  of  the  escape  valves  of  an 
engine  attached  to  one  of  defendant's  trains,  standing  at  a  public  cross- 
ing, it  was  held  that  the  fact  that  the  defendant  did  not  provide  a  flagman 
at  the  crossing,  or  give  other  signals  to  warn  the  plaintiffs  of  the  move- 
ments of  the  engine,  should  be  considered  in  determining  the  question 
of  the  defendant's  neghgence,  such  signals  being  required  not  alone  to 
prevent  collisions,  but  to  enable  travelers  upon  the  highway  to  jRuard 
against  other  accidents  as  well.    Hart  v,  C,  R.  I,  dt  P.  R,  Co.,  166. 
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2. : .    The  defendant,  in  the  nm  of  ita  road,  was  bonnd  to  ex- 

ercine  reasonable  care  and  diligence  to  prevent  ipjury  to  the  persons  and 
property  of  those  lawfully  using  the  highway,  and  whether  it  did  so  or 
not  was  a  question  for  the  jury,  under  tdl  the  evidence.    Id. 

8.  CJONTRACT  FOR  THE  RIGHT  OF  WAT:  FORECLOSURE.      Vumer  V.  The  SU 

L,,  &  C.R.  R.  Co,  et  al.,  55  Iowa,  677,  holding  that  a  contract  for  right 
of  way  may  be  foreclosed,  and  a  judgment  for  damages  for  the  failure 
of  the  railroad  company  to  comply  with  the  same  may  be  rendered  and 
established  as  a  lien  upon  the  portion  of  the  road  covered  by  the  con- 
tract, followed.   Davis  et  ah  v.  The  St.  X.,  K.  C.  d^  N.  R.  Co,  ct  ah,  192. 

4.  Injury  to  stock:  evidence.  A  paper  shown  to  be  similar  to  an  affi- 
davit of  the  killing  of  stock,  served  on  a  railroad  company,  but  not  a 
copy,  is  not  admissible  to  prove  the  contents  of  the  affidavit.  Kyser  v. 
The  K,  C,  Si,  J.  dt  C,  B,  R,  Co,,  207. 

A  railroad  company  is  not  liable  in  damages,  under  the  statute, 


for  stock  killed  by  its  trains  on  depot  grounds.    Id, 

Discrimination  in  charges:  construction  of  statute.  No  recov- 
ery can  be  bad  from  a  railroad  companv  under  section  10,  of  chanter  68, 
laws  of  1874,  for  discrimination  in  charges  for  cars  between  oifferent 
shippers  of  stock,  unless  it  is  shown  that  (£e  shipments  were  made  upon 
Hke  conditions.    Faoton  etalv.  The  Ulinois  Central  R,  Co.,  427. 

Killing  of  stock:  evidence.  Proof  that  a  notice  and  affidavit  of  tho 
killing  of  stock  served  on  a  railroad  company  were  similar  to  others  in- 
troduced in  evidence  is  insufficient.  Keyeer  v.  The  K.  C,  St.  J.  d^  C, 
B,  R.  Co.,  440. 

Evidence  and  instructions  in  an  action  to  recover  double 


damages  for  stock  killed  on  a  railroad  considered.    Jd, 

9.  Negligent  construction:  evidence.    In  an  action  to  recover  dam- 

ages sustained  by  reason  of  the  negligent  construction  of  a  railroad  over 
the  plaintiff's  farm,  the  fact  that  the  road  is  built  as  railroads  usually 
are  in  such  locations  is  no  defense.  Van  Oradol  v.  The  B,,C,R,  <Jt  iv. 
R,  Co.,  470. 

10.  Damages.  Where  it  is  practicable  in  the  building  of  a  railroad  to  con- 
struct a  culvert  which  will  allow  the  passage  of  the  water  of  a  stream  in 
its  natural  channel,  it  is  negligence  not  to  do  so,  and  a  land'K)wner  in- 
jured by  such  foilure  may  recover  damages.    Id, 

11.  : .    A  right  of  action  to  recover  for  permanent  injuries  to 

land  resulting  from  the  negligent  construction  of  a  railroad  thereon  ac- 
crues at  the  time  the  first  mjuir  is  sustained,  and  not  necessarily  from 
the  date  of  the  construction  of  the  road.    Id, 

12.  Negligence:  waiver  by  employe.  Where  it  was  shown  that  a 
brakeman ,  who  was  knocked  from  the  top  of  a  freight  car  by  a  bridge,  had 
been  employed  on  the  same  portion  of  the  road  tor  several  years,  and 
knew  tho  height  of  the  bridges,  but  remained  in  the  service  without  pro- 
test, it  was  neld  that  ho  thereby  waived  the  negligence  of  the  company 
in  that  regard.     Wells  v.  The  B,,  C,  R.  dt  N.  R,  Co.,  520. 

13.  Personal  injury:  nroltgence.  The  plaintiff  was  employed  by  the 
defendant  on  a  construction  train,  and  m  the  dischai^  of  his  duty  he 
walked  to  the  rear  of  th*>  train  while  in  motion;  when  within  five  feet  of 
the  rear  end  of  the  last  flat  car,  in  front  of  the  caboose,  the  latter  was  un- 
coupled by  the  conductor,  who  wamed  the  plaintiff  to  stop,  and  at  a 
signal  the  engineer  increased  the  speed  of  the  train  with  a  sudden  jerk, 
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which  threw  the  plaintiff  from  the  car  and  he  was  run  over  and  in- 
jured. In  an  action  to  recover  damages  for  such  injury  it  was  held  that 
a  verdict  for  the  plaintiff  was  supported  by  the  evidence.  Jeff  rev  v,  TJie 
K,  dt  D,  M,  R,  Co.,  b4Q, 

14. :  BVf DENCE.    In  such  an  action  it  is  competent  for  the  plaintiff 

to  show  that  the  uncoupling  of  the  cars  while  in  motion  was  unusual. 
Id, 

15.  — : .    It  is  not  competent  for  a  witness  testifying  in  regard 

to  the  customaiy  manner  of  operating  trains  to  give  an  opimon  as  to  the 
propriety  or  impropriety  of  a  given  method.    Id, 

16. :  INSTRUCTIONS.  The  giving  and  refusal  of  instructions  consid- 
ered and  held  to  be  without  error.    Id, 

17.  :  CONTRIBUTORY  NEGLIGENCE.    The  rule  is  that,  as  a  matter  of 

law,  a  person  voluntarily  going  upon  a  railway  track  at  a  point  where 
there  is  an  unobstructed  view  of  the  track,  and  failing  to  look  or  listen 
for  danger,  cannot  recover  for  an  injury  which  might  nave  been  avoided 
by  so  looking  or  listening;  but  when  the  view  is  obstructed,  or  other 
facts  exist  which  tend  to  comp^licate  the  question  of  contributory  negli- 
gence, it  becomes  one  for  the  jury.  Laterenz  v.  The  C,  R.  /.  dt  P.  R. 
Co,,  689. 

18.  : .    Evidence  considered  and  held  to  sustain  a  finding  that 

a  person  who  was  killed  while  walking  on  the  track  of  a  railroad  was 
not  guil^  of  contributory  negbgence  pr^uding  a  recovery  by  his  ad- 
mimstrator.    Id, 

19.  CONSTUUCTION  OF  ON  STREETS:  INSTRUCTIONS.  Instructions,  in  an 
action  to  recover  damages  for  iiyuries  to  property  bv  reason  of  the  con- 
struction of  a  railroad  on  the  street  adjacent,  considiered  and  held  erro- 
neous as  inapplicable  to  the  issues  made  by  the  pleadings.  O'Connor  v. 
The  St,  L.,  K.  C.  dt  N.  R,  Co.,  7*5. 

20.  :  DAMAGES  TO  ABUTTING  PROPERTY.    In  such  actions  the  mpas- 

nre  of  damages  is  the  dJference  the  rental  value  of  the  property  with  ; 
the  road  as  constructed  and  its  rental  value  if  the  road  had  been  prop- 
erly constructed.    Id, 

See  Negligence,  2, 3,  4. 

Public  Lands.  1. 

Taxation,  2,  3,  7. 

RES  ADJUDICATA. 

1.  Ck)MPR0Hi8BDECRBB:  ESTOPPEL.  A  Compromise  decree,  entered  in  an 
action  to  recover  on  a  contract,  was  held  not  to  estop  the  defendant  from 
denying  the  i)erfoiinance  of  the  contract  by  the  plamtiff  in  a  subsequent 
action  ttiereon.    The  B„  C.  R,  dt  M,  R.  Co.  v.  The  County  of  Benton, 

89. 

3.  Dismissal  for  want  op  jurisdiction.  A  judgment  dismissing  an  ac- 
tion for  want  of  jurisdiction  is  not  an  acijudication  which  can  be  pleaded 
in  bar  of  another  action  in  a  proper  tribunal.    Roberts  r.  Hamilton,  683. 

3.  Facts  consiekerbd.  A  plea  of  former  abjudication  heli  erroneously  sus- 
tained.   Id, 
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RESIDENCE. 

1.  CnANGB  op:  insane  pauper.  An  inaane  and  helpless  pauper,  who  was 
removed  from  the  county  of  her  residence  to  another  county  that  she 
might  be  continued  in  charge  of  the  persons  who  had  previoui^ly  cared 
for  her,  and  who  was  supported  by  tne  former  county  tor  a  year  after 
her  removal,  it  was  held  did  not  acquire  a  settlement  in  the  county  to 
which  she  was  taken,  nor  lose  her  residence  in  the  former  county.  Faj- 
etU  County  v.  Bremer  C&imfy,  516. 

BALE. 

1.  Fbaud:  instructions.    Instructions  in  an  action  to  set  aside  a  sale  on 

the  ground  of  fraud  considered  and  approved.  Adams,  Ch.  J.,  dissent- 
ing.   Darland  dk  Rosencrane,  122. 

2.  -^ :  PARTNERSHIP.    The  |>uicha8e  by  one  partner  of  his  co-partner's 

interest  in  the  firm  propertv  is  not  rendered  void  for  fraud  b&eause  of 
the  fact  that  the  buyer  has  Knowledge  of  his  partner's  insolvency,  if  he 
has  no  reason  to  suppose  it  is  the  latter 's  intention  to  defraud  his  cred- 
itors by  the  sale,    id, 

8.  Effect  of  bill  of  sale:  fraud.  The  fact  that  a  sale  of  goods  is  evi- 
denced hj  a  bill  of  sale  duly  executed  and  recorded  will  not  preclude  an 
officer  seizinfir  the  goodsj  under  process  issued  in  actions  by  creditors  of 
the  vendor,  from  attacking  the  sale  as  fraudulent.  Singer  ^  Benedict  v. 
Sheldon,  354. 

See  Contract,  7, 18. 

SCHOOLS. 

1.  Powers  of  directors:  kandamus.  The  courts  may  by  mandamus 
compel  the  reinstatement  in  the  public  schools  of  a  pupil  excluded  under 
a  rule  of  the  board  of  directors,  which  is  void  for  want  of  power  in  the 
board  to  adopt  it.  In  any  case  wherein  the  jurisdiction  and  powers  of 
directors  or  school  officers  are  brought  in  question  a  party  is  not  confined 
to  his  remedy  by  appeal  to  the  county  superintendent,  but  may  maintain 
an  original  action  m  the  courts.  Kothrock  and  Seevers,  JJ.,  dis- 
senting. Perkins  v.  The  Board  of  Directors  of  the  Independent  School 
District  of  West  Des  Moines,  476. 

2. :  SUSPENSION  OP  puptii.    A  board  of  directors  has  no  power  to 

adopt  a  rule  which  will  deprive  a  child  of  school  privileges  except  as  a 

Punishment  for  breach  of  discipline  or  an  offense  against  good  morals. 
d, 

8.  Teacher's  contract:  when  not  enforceable.  No  recovery  can  be 
had  on  a  contract  to  teach  school,  made  with  a  subdirector,  but  not  ap- 
proved by  the  president  of  the  board,  unless  such  approval  has  been 
waived  and  the  contract  ratified  by  the  district;  the  facb  that  the  teacher 
proceeds  thereunder  and  completes  the  performance  of  the  contract  is 
not  sufficient  to  constitute  such  ratification  and  authorize  a  recovery. 
Adams,  J.,  dissenting.    Place  v.  The  District  Township  of  Colfax^  573. 

SCHOOL  DISTRICT. 

1.  Refunding  ili^oaltax:  chanor  of  boundaries.  Where  a  school 
district  from  which  an  illegal  tax  had  been  collected*,  and  by  which  it 
was  expended,  was  afterwards  subdivided,  it  wan  held  that  the  county 
treasurer,  in  refunding  such  tax  under  section  870  of  the  Code,  should 


INDEX. 


811 


apportaon  the  amount  refunded  between  the  different  districts  occupying 
the  territory  from  which  it  was  collected.  District  Township  of  Spencer 
V,  District  Township  of  Rivtrton  et  aL,  85. 


:  coNTBiBUTiOK.   The  treasurer  having  refunded  a  portion  of  such 

tax  entirely  from  the  funds  of  tiie  district  having  the  same  name  as  the 
one  from  which  it  was  collected,  but  occupying  onlv  a  i>ortion  of  the 
territoiy,  it  was  held  that  such  district^after  demand  upon  those  occu- 
pying the  remaining  territory,  might  maintain  an  action  against  them 
aOt  oontaibution.    Id. 


SHERIFF. 
See  County,  1. 


STATUTES  CITED,  CONSTRUED,  ETC. 


Sec 


8eo. 


REVISION  OF  1860. 

719.    Taxation.    Wangltr  Bros.  v. 

Black  Hawk  County,  886. 

764.    Tax  aale.    BuUU  V.  Mar$h  €t 

aUf  749. 

772.  78»U  Tax  tale.  Hogdon  «.  Oreen, 

734. 

793.  Tax  sale.  BullU  V,  Manh  et  al., 

749. 
1893.    Bond.    Rowley  v.  Jewetf,  403. 
2277,2278,2296.    Homestead.    Linton 

V.  Ctotby,  387,  el  eeq. 
2309,2361.2870,2403.    Descent    Ward 

V.  Wolf  et  nL,  468, 
2422.    Descent.    Ward  v.  WJf  et  al^ 

4C9. 
2496.    Widow's  share.    Ward  v.  Wolf 

et  a/.,  468. 
2796.    Venne.     I'Atf   Equitable  Life 

Jns,  Co,  of  Iowa  V.  Ouaton  et  al,, 

49. 
3305.    Exemption.    LirUon  V.  Crosby, 

887. 

GODB  OF  1878. 

167. 168, 169.    Adjournment  of  court. 

The  iitale  v.  Holnue,  689. 
172.    Gontinnanoe.     Van  de  Eaar  v. 

Van  Oomseler,  673. 
177.    Record  entries.     Corptnter  v. 

Zuver,  894;  Traer  Bros,  v.  Whit- 
man €t  at,,  446. 

183.    Practice.    Byere  v.  Odell,  619. 
106, 197.    ( 'oort  record.   Traer  Bros. 

V,  WUitmun  et  al.,  445. 
215.    Attorney's  lien.    Smith  d  Bay- 

liei  0.  i  he  C,  B.  J.  d  P,  B,  Co., 

723. 
286.    Oonnty  seat  election.    Hawe$  et 

al,  t.  Mtlier  et  al.f  896. 
821,  827.  Taxes.  Barnes  et  al.  v.  The 

County  qf  Marshall,  28. 
456.    Municipal  corporations.    Town 

of  Aew  Hampton  v,  Conroy,  600. 
465.    Streets.    Clark  V.  Ths  Town  qf 

Epworth,  404. 
482.    Municipal  corporations.    Town 

qf  Mew  ^amptou  v.  Conroy,  601, 
692,716,  717.    Public  officer.    Met  us 

V.  The  County  qf  Wapello,  706. 
797.     Taxation.     Fort  he«   Moines 

Lodge  Ao.  «5,  /.  0.  0.  F,  %.  The 

County  of  Polk  et  al,  86. 
80J.  Taxation.  Cameron  v.  Ths  City 

qf  Burlington,  821. 


Sec     812.    Taxation.     Wanglsr  Bros.  9. 
Black  Hawk  County,  886. 
"      828.  Taxatfon.  Cameron  v.  Ths  OUy 

qf  Burlington,  821. 
«      894.   Redemption.   Wilson  v.  Crofts^ 

'450. 
<*      897.    Tax  deed.   Essd  «.  Thompson^ 

«  902,  TsxB^lB.  BuUisv.  Marsh  etal., 
749. 

**  1182.  Descent  McClure  v.  Johnson, 
621;  Kslley  v,  Mann,  626. 

**  1289.  Railroads.  Eyser  v.  The  K.  C. 
8i,  J,  d  O.  B.  B.  Co.,  208. 

«  1868.  Residence.  Fayttts  County  v, 
Bremer  County,  618. 

«  1860.  Jurisdiction.  County  qf  Potta- 
wattamie V.  County  qf  Marshall, 
411. 

<•  1491,  1492,  1488.  Feooea.  Cooper  v. 
Billon  etal.,des. 

«  1654, 1567.  Intoxicating  liquors.  Welch 
V.  Jugsnheimer,  15. 

*<  1686.  Public  officers.  ChanUtsrlain 
V.  Clayton  et  at.,  338. 

•<  1716.  School  districts.  Distriei  Town* 
ship  qf  Spencer  v.  District  Town- 
ship  of  Btverton  et  a/.,  87. 

«  1726.  Schools.  Perkins  v.  Ths  Board 
qf  Directors  qf  The  Independent 
School  lAstHdqf  West  Des  Moines, 
480. 

•*  1788.  School  dls**icts.  District  Town- 
ship  qf  Spencer  v.  District  Town- 
ship qf  Etverton  et  at..  87. 

"  1784,  1786.  Schools.  Perkins  V.  Ths 
Board  qf  Directors  qf  The  Indepen^ 
dent  School  District  qf  West  Dss 
Moines,  480. 

**  1758.  Schools.  Place  «.  Ths  DistriU 
Township  qf  Colfax.  878. 

«  1829, 1836.  Sciiools.  Perkins  v.  Ths 
Board  qf  Directors  qf  The  Inde- 
pendent School  District  qf  West 
Des  Moines,  478. 

«  1860,  1881.  School  fund  mortgage. 
Maduon  County  v.  Kridler  et  al., 
88. 

«  1928.  Bill  of  sale.  Singer  et  SenediU 
V.  Sheldon,  846. 

«  1941,1948,1944,1946.  Mortgage.  Yer- 
ger  v,  Bart  et  al.,  79. 

«  1989.  Head  of  family.  UtUon  v.  Croo- 
^,388. 

«<  1000.  Homettead.  AbboU  fh  Great  st 
oi.,  177. 
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See,     9007.    lELommtmH.   Linton  9,  Crotby,    Sec. 

998* 
**     2180.     MeoliAiilo'i  Ueo.      Brown  v. 

Wyman  et  aU,  453. 
**     2178.  Venue.  The  Eg'Hfable  Life  Tm, 

Vo.  Of  Iowa  r.  Gitoeon  et  aL^  i9. 
**     9939.  DlToroe.  JenrUngi  v.  Jenninge, 

901. 
*'     9319.    Probate  Jurisdiotion.    Perry  et 

at,  V,  Druty  et  a/.^M;  AsMoek  v. 

Sherman  et  a/.,  819. 
"     9399.    WiU.     Wardv.Woffetal.,if». 
**    9350.  TroBteee.  Perry  tt  at,  0.  Urury 

et  at.,  66. 
•«     9870.  Adminietntor.  Kelley  0.  Mann, 

6J6. 
**     9871.  Deeoent  Adkinton  e.  Breeding, 

98;  Linton  v,  Croeby,  887;  Ward  0. 
Hoif  et  aL,  468;  Kelley  v.  lianu^ 

696. 
**     9872.    Descent.    JfcClurev.  Johnson, 

621;  Kelley  v.  Mann,  696. 
••     9875.    Decent.     K^arc/ V   Wolfetal^ 

468. 
«     2408,9410.    Estate.    Smith  t,  McFad- 

den,  484. 
«     9410.    Descent    Ward  v.  Wolf  «^  a/., 

468. 
*<     9420.    Estate.    Adkineon  t.  Breeding^ 

98;  ^mt/A  9.  McFaddsn,  485. 
«     9491.    EsUte.    Smith  v.  McFadden, 

485 
<*     9436.    Widow's  share.    TTard  v.  Wolf 

et  aL,  468. 
<«     9437, 9441,  9449.  Widow's  share.  Ward 

V,  Wolf  el  al.,  467. 
'<     9465.    Widow's  share.    Ward  v.  Wo\f 

et  a/..  468 
"     9476.    Administrator.    Biehl  v.  Miller 

et  al.,  814. 
**    9607.    Action.    The  StaU  V,  McGlothr 

len,  645, 
**     9599.    Statute  of  limitations.    Barnes 

et  al,  V.  The  County  qf  Marshall, 

96;  Shrerc-  v,  Leonard,  16;  Sgaier 

et  al,  V.  Harks  et  al.,  408;  Gales  v. 

Ballou  et  al,,  743. 
'*     9530.    Statute  of  limitations.    Shreves 

V.  Leonard,  75. 
**     9539.  Gommencement  of  action.  Proska 

V.  M  Cormick,  819. 
«     9546.    Parties.     McMurmy  et  aL  v. 

Van  Oilder,  607. 
**    9648.    Promissory  note.    McNames  v. 

Carpenter,  977. 
**     9650       Promissory  note.      Smith   v. 

McFadden,  486 
*<     9.5i.    Bond.    Howley  v,  Jewett,  483. 
•<     2679.  9578,  9574.    Practice.     Bixby  V, 

Blair  tt  Company  et  al,,  418. 
<*     958L     Venue.     The  EquUabU  lAfe 

ins,  Co,  uf  Iowa  v.  Quason  et  al,, 

48. 
*'     9589.  Change  of  Tenue.  Hall  v,  Royce, 

860. 
"      9599.  Commencement  of  action.  Pros' 

ka  V.  Mccormick,  319. 
'*     9600.  Discontinuance.  Halt «.  Royce, 

*'     9647.    Practice.    Kimball  d  Mitchell 

V,  Bryan,  634. 
«     9648«  9650.    Pleading.    McDonald  v, 

Jackson,  646. 
**     9669.    Oounter-chdm.    Sigler  0.  ffidy 

et  al,,  606. 
**     9683.  Intervention.  Dunham,  BuckUy 

&  Co,  et  al.  V.  Oreenbaum,  achro' 

der&  Co,et  ai^  806. 
**    9737.   Damages.   Jones  «.  Marshall, 

740. 


9748.  Findings.  Jentdngs  v,  Jennings^ 

290. 
9747.    Court  records     Traer  Bros,  f?. 

Whitman  tt  al,,  445. 
9787.    Instructions.     Wells  v.  The  B,, 

C.  R.  (ft  ^'.  R,  Co,,  623. 
2803.    Praottce.    PetrU  V.  Boyle  et  al,, 

164. 
983i.    PracUce.     The   State  v,  Neuh 

comb,  836. 
9999.  Oamlahment.    Coiffman  v.  Ford, 

187. 
2994.     Attachment.      AUerton  v.  El- 

dridg^,  716. 
8000,  800L    Attachment.    Allerton  v. 

Eldridge,  714. 
801d.  3019.    Attachment  Pellersells  r. 

Allen  et  al,,  718. 
8040.    Execution.    Flannigan  v,  AU- 

house,  Wheeler  dk  Co,  et  al,,  611. 
8072     Exemption.   Harrier  v,  Fassett 

et  oL,  965;  Linton  t,  Crosby,  887. 
8109,  8103,  8119-3118.      Judicial  sale. 

George  0,  Hart.  707. 
8164.    AppeaL    Allerton  v.  Eldridge, 

710. 
8178.    Practice.    Marlow  v.  Marlow, 

300;  Fairbum  v.  GoldsnUth  et  al,, 

347;  Cooper  v,  Dillon  et  al.,  868. 
8178,  8179, 3181.    AppeaL  Fairbum  c 

Goldsmith  et  at.,  848. 
8186.    AppeaL    PelUrsells  v,  Allen  et 

at,,  719. 
8198.     Judgment.      Zimmerman    v. 

National  Bank  <f  Winterset,  134. 
8907.    Practice  in  the  Supreme  Court 

Arqall  et  al,  v,Pugh,  310;  WiUon 

V,  Klokenteger  et  al.,  764. 

8916.  CertlorarL  Carpenter  v,  Zuver, 
894. 

89J6.    Practice.   Sigler  v,  Midy  et  aL, 

607. 
8980.  Replevin.  Parker  v,  IforHs,  996. 
8941.  Exemption.  Harrier  v,  FasseU 

et  al.,  965. 
8977.    Pleading.    Rogers  v.  Gillett  et 

al.,  969. 
8817.    Foredoeure.    Black  v,  Howell 

et  al,,  681;  6weet,  Dempster  <ft  Co. 

V.  Oliver  et  al.,  746. 
8897.    Cancellation  of  mortgage.    Low 

St  aL  V.  Fox,  998. 
8976.    Mandamus.     Perkins  v.    The 

Board  qf  Directors  qf  The  Inde- 
pendent t>chool  District  qf  West 

Des  Moines,  iSO. 
8191, 8498,    Justice  of  the  peace.  Lan- 

phtr  V,  Deaell  et  al,,  165. 
SS3S,  Forcible  entry  and  detainer.  J  or* 

danv.  Walker,  ess. 
8601.     Supersedeas.      PeUersHU    v, 

Allen  et  al.,  719. 
8690.  Forcible  entry  and  detainer.  Jor* 

V,  Walker,  68a 
8689.     Evidence.     McMillan  v.  The 

B.  A  y,  R.  R.  Co.,  4il. 
8790.    Costs.    Red  V4  Folk  County, 

99 
8868!  Bobbery.  The  State  v.  Leighton, 

596. 
8906.  Larceny.   The  State  v,  Gleasom, 

905. 

8917,  3918,  8995,  8996.  Indiotment   The 
State  V.  McCormack,  687 

8939.  3933.    Public  officer.    McCus  V. 

The  County  qf  Wapello,  705. 
4018.    Former  conviction.    The  Stats 

V,  Holmes,  601. 
4066.    Selling  diseased  animals.    Gufi' 

derson  9.  Uichardson,  69. 
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4001.  KuiBaiice.  The  State  v,  ffolmea, 

091. 
4099,  4102.    Ubel.    The  btale  v.  Bice, 

433. 
4300.    Indictment.    The  State  v.  Ifo- 

CormacJt,  586. 
4481,4481.4483,4484,4485,4486.    Prto- 

tioe.    The  State  v.'Jfewcomb,  836. 
4559,  4560.    Evidence.     The  State  v. 

Mcfitothltn,  545. 
4689.     Imprisonment.      Lanpher  v. 

Dewelt  et  at.,  155. 
4720.    Practice.     The  State   v.  Mo- 

Olothtn,  545. 
4727,4735.  Connty  Jail.  FeldenhHmer 

«.  The  Countv  of  Woodbury^  87»» 
4747.      Penitentiary.      The    State   v. 

BeUey  et  at,,  405. 

LAWS  OF  1870. 


Chap.  109,  sec  8.    Local  aid  taxee.     Barnes 
et  aU  V.  The  County  of  Marshall, 


LAWS  OF  1872. 

Chap.    48.     Additional  penltentitff. 
State  V,  Heisey  et  at.,  406. 


The 


LAWS  OF  1874. 


Ohap. 


Ohap. 


66.  AppealB.  Fairbum  v.  Gold- 
smith  et  a/.,  848. 

68.  Railroad  tariffs.  Paxon  v.  Tfie 
Illinois  Centrai  H.  Co.,  429. 

LAWS  OF  1876. 

24.  Mnnidpal  corporations.  The 
Town  of  Hew  Hampton  v.  Conroy, 
499. 

100,  sees.  2,  6,  9.  Mechanic's  lien. 
Bissell  V.  Lewis  et  ai.,  235,  et  seq. 


LAWS  OF  1878. 

Chap.  146.  Practice  in  the  Supreme  Oonrt 
Tattle  V.  Story  County,  817;  Tabor 
V,  Foy,  648, 


STATUTE  OP  FRAUDS. 

1.  Acceptance:  when  valid  in  parol.  A  verbal  acceptance  of  an  order 
is  valid  and  enforceable  only  where  the  drawee  has  iiinds  of  the  drawer 
in  his  hands,  so  that  by  payment  of  the  order  he  satisfies  his  own  debt. 
Walton  V,  Mandeville,  Dowling  dt  Co.,  597. 


STATUTE  OP  LIMITATIONS. 

Ir  Action  to  recover  over-payment:  failure  to  credit  payment. 
Where  a  ju<tanent  plaintiff  failed  to  credit  a  payment  made  on  the 
judgment,  and  afterward  collected  the  whole  amount  thereof  on  execu- 
tion, it  was  held  that  an  action  to  recover  the  amount  overpaid  was 
barred  in  five  years  from  the  date  of  the  collection  of  the  Judgment,  al- 
though the  party  maldng  the  payment  had  no  knowledge  that  it  had  not 
been  properly  credited  until  after  the  expiration  of  that  time.  Shreves 
V.  Leonard,  74. 

2.  Estate:  distribution  op.  Where  by  the  terms  of  an  agreement 'be- 
tween the  heirs  of  a  decedent  certain  of  the  heirs  were  to  receive  an  ad- 
ditional allowance  upon  final  distribution  of  the  estate,  it  was  held^  that 
such  distribution  related  to  real  as  well  as  personal  estate,  and  that  a 
daim  for  such  allowance  set  up  in  an  action  tor  the  partition  of  the  last 
remaining  real  estate  of  the  decedent  was  not  barred  by  the  statute  of 
limitations,  although  more  than  ten  years  had  elapsed  smce  the  making 
of  the  agreement.    Rogers  v.  Qillett  et  al,,  266. 

The  daim  for  such  additional  allowance  was  not  one  that  could 


be  proved  against  the  estate,  and  which  therefore  would  be  barred  if  not 
filed  within  a  year  from  granting  the  administration.    Id. 

4.  Effect  of  filino  mechanic's  lien.  The  fact  that  a  claim  for  a  me- 

chanic's hen  is  filed  and  then  allowed  to  become  barred  by  the  statute 
of  hmitations  will  not  operate  to  bar  an  action  to  recover  the  indebted- 
ness on  which  the  claim  is  founded.    Kitnball  dt  Mitchell  v.  Bryan,  632. 

5.  Who  MAY  plead:  mechanic's  lien.    One  having  an  interest  in  real 

estate,  who  is  not  mad 3  a  p.irty  to  an  action  to  foreclose  a  mechanic's 
lien  thereon,  may  resist  the  enforcement  of  the  decree  by  injunction  on 
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the  gronnd  that  the  action  was  barred  by  the  statute  of  liinitatioiis. 
Gates  V.  BalUm  ft  aL,  741. 

See  Mechanic's  Lien,  8. 

mortgagb,  7. 

Tax  Sale  and  Deed,  1,  3,  9, 11, 12, 13. 

.  SURETY. 
See  Bond,  3. 

Prohissort  Note,  5,  6. 

TAXATION. 

1.  Property  op  benevolent  society:  when  not  exempt.    A  building 

owned  by  a  benevolent  society  and  leased  for  pecuniary  profit  is  taxable, 
although  built  with  a  fund  which  was  exempt,  and  into  which  the  rents 
are  paid.  Fort  Des  Moines  Lodge  I.  0.  0.  F,  v.  The  County  of  Polk 
et  al.y  84. 

2.  In  aid  op  railroads:  conditions  op  tax.    Where,  prior  to  an  elec- 

tion to  vote  upon  the  question  of  aiding  in  the  construction  of  a  certain 
railroad  by  a  township  tax,  a  paper  was  circulated  among  the  electors, 
signed  by  the  president  of  the  railway  company  and  having  the  corporate 
seal  attached,  providing  that  in  case  a  tax  was  voted  it  should  be  col- 
lectible only  at  specified  times  and  on  certain  conditions,  which  paper 
was  issued  by  ana  with  the  consent  of  a  majority  of  the  directors  of  the 
company,  it  was  held  that  the  company  was  bound  by  its  provisions. 
Meeker  dt  Co.  v.  Ashley  et  aUy  188. 

8.  :  .    Where  a  tax  is  voted  payable  only  on  condition  that  the 

road  is  constructed  and  ironed  to  a  certain  point,  such  condition  is  not 
fulfilled  by  the  construction  of  a  part  of  the  line  and  the  purchase  of  the 
remaining  portion.     Id. 

4.  Situs  op  property:   personalty  in  hands  op  administrator. 

Where  the  administrator  of  an  estate,  having  personal  proper^  thereof 
in  his  possession,  resides  in  the  same  county  m  which  his  deceaent  died, 
but  in  a  different  township,  such  property  is  taxable  in  the  township  ot 
*  his  residence.     Cameron  r.  The  City  of  Burlington^  3*20. 

5.  Personalty  :  to  whom  taxable.    Under  the  statutes  of  this  State  per- 

sonal property  is  taxable  to  the  person  owning  the  same  on  the  first  day 
of  January,  and  its  assessment  to  one  who  acquires  the  ownership  be- 
tween that  time  and  the  date  when  the  assessment  is  made  is  illegal. 
Wangler  Bros.  v.  Black  Hawk  County ^  384. 

6.  :  when  it  becomes  taxable.    Personal  property  brought  into 

the  State  after  the  first  day  of  January  is  not,  under  our  statute,  taxable 
for  that  year.    Id. 

7.  In  aid  OP  railroads:  conditions  op  tax.    Where  by  the  conditions 

of  a  tax  voted  in  aid  of  a  railroad  it  was  not  to  be  payable  until  the  road 
was  constructed  between  two  specified  points,  the  construction  of  a  por- 
tion of  the  lino  and  the  puix^hasc  of  the  remaining  portion  will  not  render 
the  tax  payable,  although  the  constructed  portion  extends  through  the 
township  in  which  the  tax  is  voted.  /.  m.  dt  N.  P.  R.  Co.  et  al,  v. 
Schenck  et  al.,  628. 
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TAXES. 

1.  Recovery  of  local  aid  taxes:  liability  op  county.  A  county 
acquires  no  beneficial  interest  in  taxes  Toted  in  aid  of  a  railroad  and  paid 
to  the  county  treasurer,  and  cannot  be  held  responsible  for  their  repay- 
ment when  forfeited  by  the  nulroad  company.  The  claim  of  the  tax- 
payer for  the  recovery  of  such  taxes  is  agamst  ihe  fund  in  the  hands  of 
the  treasurer,  and  not  against  the  county,  and  no  order  of  the  board 
of  supervisors  is  necessary  to  authorize  their  repayment.  Beck  and 
Sbbvers,  J  J.,  dissenting,    Barnes  et  al.  v.  The  County  of  Marshall,  20. 

See  School  District,  1,  2. 

Tax  Sale  and  Deed,  4. 

TAX  SALE  AND  DEED. 

1.  Sale:  action  to  recover  possession:  statute  op  limitations. 

Facts  con?idered  under  which  it  was  held  that  an  action  to  recover  pos- 
session of  land  under  a  tax  deed  was  not  barred  by  the  statute  of  limita- 
tions.   Jordan  et  al,  v,  Broum  et  al.,  281. 

2. :  deed  held  as  security  :  redemption.    Where  the  holder  of 

a  judgment  procured  a  tax  deed  to  lands  of  the  judgment  debtor,  which 
he  a^eed  should  be  subject  to  redemption  by  the  payment  of  the  judg- 
ment, it  was  held  that  other  claimants  to  the  land,  against  whom,  but 
for  such  agreement,  the  tax  sale  would  have  conveyed  an  absolute  title, 
could  only  redeem  therefrom  by  complying  with  the  terms  of  the  agree- 
ment.   Id, 

3.  Deed:  possession:  statute  op  limitations.    The  cuttinc  of  timber 

and  hay  from  a  tract  of  land  by  the  owner  of  the  patent  title,  under  a 
claim  of  exclusive  right,  constitute  such  acts  of  possession  as  will  support 
a  plea  of  the  statute  of  limitations  to  an  action  on  a  tax  deed,  executed 
more  than  five  years  prior  to  the  commencement  of  the  action.  Forey 
V,  Bigelow  et  al,,  3«1. 

4.  :  recovery  op  taxes  paid:  subsequent  purchaser.    The 

holder  of  a  tax  deed  which  fails  cannot  recover  the  amount  of  taxes  i)aid 
on  the  propertjT  from  one  who  purchased  the  land  subsequent  tasuch 
payment  and  without  a  knowledge  thereof.    Id, 

5. :  EPPECT  OP  AS  evidence  :  notice  to  redeem,    a  tax  deed  is  not 

conclusive  evidence  of  the  giving  of  notice  when  the  time  for  redemption 
from  the  sale  would  expire.  i^'oUowing  Beed  o,  Thompson,  ante,  405. 
Wilson  V,  Crafts,  450. 

6.  — '^ — :  validity  op:  evidence.  Where  a  notice  of  the  expiration  of 
time  for  redemption  from  a  tax  sale,  and  a  proof  of  service  thereof,  are 
regular  on  their  face  and  a  deed  is  executed  in  accordance  therewith,  any 
X)erson  asserting  the  invahdity  of  the  deed  on  the  ground  that  service 
of  the  notice  was  not  made  as  the  proof  showsj  or  was  not  made  upon 
the  proper  persons,  has  the  burden  of  overcoming  the  prima  facie  evi- 
dence fumisned  by  the  papers.    Id, 


:  EPPECT  OP  AS  evidence:  notice  to  REDEFJiC.    A  tax  deed  is 

not  conclusive  evidence  that  proper  notice  of  the  expiration  of  the  time 
for  redemption  from  the  sale  was  given.     Beed  V.  Thofnpson,  456. 

presumption  op  REGULARITY.    Evidence  held  sufficient  to 


overcome  the  presumption  in  favor  of  the  recitals  in  a  tax  deed.    Hog' 
don  V,  Green,  im. 
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9.  :  SALE  BN  masse:  statutb  of  limitations.    The  validity  of  a 

tax  deed  cannot  be  questioned,  on  the  ground  that  it  shows  on  its  face 
that  several  tracts  of  land  were  sold  in  mass,  after  the  expiration  of  five 
years  from  the  date  of  its  execution.    Bullis  v.  Marsh  et  al.,  747. 

10.  :  AS  evidence:  regularItt  op  proceedings.    A  tax  deed  is 

conclusive  evidence  that  the  lands  described  therein  were  properly  adver- 
tised lor  sale,  and  at  least  prima  facie  evidence  that  a  proper  adjourn- 
ment was  made  to  the  day  on  which  the  sale  took  place.  It  is  not 
essential  that  such  adjournment  should  be  shown  by  the  records.    Id. 

11.  Sale:  statute  op  limitations:  voidable  bale.  The  legality  of  a 
tax  sale  which  is  voidable  only  cannot  be  sustained  after  the  expiration 
of  five  years  from  the  date  of  the  execution  of  the  deed  thereon.    Id. 

12. :  :  POSSESSION.    Where  land  remains  unoccupied  the  title 

of  the  holder  of  a  tax  deed  thereto  becomes  perfect  at  the  expiration  of 
five  years  from  the  date  of  its  execution.  Following  Moingona  Coal  Co. 
V.  Blair,  51  Iowa,  447.    Id. 

13.  :  REGULARITY  OP:  EVIDENCE.    The  fact  that  the  tax  sale  reg?e- 

ter  does  not  show  an  offering  for  sale  of  lands  on  the  first  Monday  in 
October  is  not  conclusive  evidence  that  they  were  not  so  offered,  nor 
sufficient  to  overcome  the  presumption  in  favor  of  the  validity  of  a  tax 
deed.    Id, 

TORT. 

1.  When  damages  are  not  recoverable  por.  The  police  judge  of  a 
city  cannot  maintain  an  action  a^^ainst  the  mayor  ana  members  of  the 
city  council  to  recover  damages  because  of  the  passage  of  an  ordinance 
requiring  him  to  pay  the  fees  of  his  ofiice  into  the  city  treasury,  andgi»»- 
ing  him  a  salary  in  lieu  thereof  for  his  sevices.    McHenry  v.  Sneer  et  al. 

2. .    Neither  can  he  recover  damages  from  them  because  of  directions 

given  by  them  to  the  police  to  report  violations  of  law  to  justices  of  the 
peace  rather  than  the  police  couir.     Id. 

8.  .    The  fact  that  the  defendants  conspired  together  for  the  iigunr  of 

"the  plaintiff  will  not  constitute  a  cause  of  action  against  them  wnere 
they  did  no  unlawful  act.    Id. 

See  Practice,  2. 
TRESPASS. 

1.  Wrongpul  sbizurb  op  property:  remedy.  Where  property  is 
wrongfully  seized  and  sold  under  a  chattel  mortgage  the  owner  is  not 
confined  to  his  remedy  by  contesting  the  foreclosure  of  the  mortgage,  but 
may  maintain  at  once  an  action  at  law  to  recover  the  prope^  or  its 
value.    Black  v.  Howell  et  al.,  6^. 

TRUST. 
See  Will,  1,  3. 

USURY. 

1.  Commissions  to  agent.  The  fact  that  the  a«ent  of  a  borrower,  who  is 
paid  a  commission  in  excess  of  legal  interest  by  the  latter  for  procuring 
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a  Idan,  divides  gtksh'eoitiiikisdOki  ^fh  thd  tift^ta  <jf  the  kiMkr  will  not 
render  the  loan  ummouB.    Dichey  ei  cU,  v,  Broicn  et  al„  426. 

2.   WhEKB  Na-DEFENSB:  MONET  BOBBOWBD  TO  PAT  USURIOUS  DBBT.  On& 

whoi)orrowa  money  at  a  lepalrate  of  interest  to  pay  an  usurious  debt 
cannot  maintain  a  plea  of  usury  against  the  new  creditor  b;^  showing^ 
that  he  knew  the  debt  paid  with  the  oorrowed  money  was  usurious.  Ma-- 
son  V.  SearltH  et  al,,  5d2. 

VENDOR'S  LIEN. 

1.  Waiver  of:  taking  of  other  becuritt.  Where  the  vendor  of  real) 
estate  took  in  part  paymient  therefor  the  secured  note  of  a  third  person, 
indorsed  by  the  vendee,  it  was  held  that  he  thereby  waived  his  right  i> 
a  vendor's  lien,  thoug^  the  security  taken  afterward  proved  worthless,  it 
being  considered  good  by  all  the  parties  at  the  time  it  was  taken.  Ken^ 
driek  et  aL  v,  Eggleston  et  al.,  1&. 

See  Vendor  and  Vendee,  2. 

VENDOR  AND  VENDEE. 

1.  Absionee  of  contract:  personal  liabilitt  of.    The  assignee  of  a 

contract  for  the  sale  of  real  estate,  by  accepting  tlie-assignment,  becomes 
a  party  to  the  contract,  and  personally  liable  tiiereon  for  the  purchase 
money  then  unpaid.     Wighttnan  v,  Spoffard  et  al,^  145. 

2.  Vendor'b  lien:  waiver  of.    A  vendor  who  takes  in  payment  for  land 

sold  a  promisory  note  with  a  surety  thereby  waives  his  right  to  a  lien^ 
which  is  not  reinstated  by  the  fact  that  the  surety  becomes  msolvent  be> 
fore  the  maturity  of  the  note.    Aker$v,LM8eetal,^^^, 

See  Contract,  14,  15, 16,  17. 

Evidence,  6. 

Promibsoet  Note,  8. 

VENUE. 

1.  AonoN  IN  replevin:  evidence.  The  exclusion  of  evidence  offered  is» 
support  of  a  motion  for  change  of  venue,  and  tending  to  prove  that  the 
action  was  not  brought  in  the  proper  county,  held  erroneous.  Parker  v. 
Norri8,2Q6. 

See  Practice,  1, 17,  39. 

VERDICT. 

1 .  Held  excessive.  A  verdict  held  excessive  undei  the  evidence  and 
special  findmgs.    MotUelias  v.  Wotni,  295. 

See  Practice,  4. 

WILL. 

1.  Trust  created  bt:  bond  required  of  trustbeb.  Persons  to  whom 
personal  property  is  bequeathed  by  will,  and  who  are  charged  with  cer- 
tain trust  duties  in  respect  thereto,  are  properly  legatees,  and  not  trus- 
tees within  the  meaning  of  section  2350  oi  the  Code,  requiring  trusteea 
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under  a  wiU  to  gire  bonds.  Sach  proriuon  api^iet  only  to  those  who 
take  property  to  hold  for  a  determinate  period,  at  the  expiration  of 
which  it  18  to  be  transferred  to  the  beneficiaries,  and  dorinff  the  continu- 
ance of  which  period  the  estate  renuuns  nnsettled  and  onoer  the  supers 
vision  of  the  probate  ooort.  SBBVBBa,  J.,  dissenting,  Ptrry  ei  at.  r. 
Druryetal,,i/^. 

2.  CONTBTAKCB  BT  TB8TATOB  AFTBB  DBTISB:  BFTBCT  OF.      WheiO  B  tOS- 

tator  undertakes  to  dispose  of  both  penonal  and  real  estate,  and  he  sub- 
sequentlv  convejrs  the  real  estate,  it  will  not,  in  general,  work  a  revoca- 
cation  ot  the  wiU  as  to  the  personal  property  of  which  he  died  seized. 
Warren  v.  Taylor  et  al,  182. 

3.  Ck>N8TRUcnoif  OF:  trust:  dowbr.    Where  a  decedent  by  will  be- 

aueathed  all  his  property  to  his  wife,  to  control  the  same  and  have  all 
be  profits  arising  therefrom,  **  for  the  purpose  of  raising,  do^Jiing,  and 
educating  '*  their  children,  until  such  bme  as  the  youn^^  child  should 
attain  a  specified  age.  when  the  property  was  to  be  divided,  it  was  held 
that  under  the  will  the  widow  took  the  property  in  trust,  for  the  sole 
benefit  of  the  children,  and  that  she  was  entitled  to  have  her  distribu- 
iave  share  set  apart  to  her  at  once,  under  the  statute,  without  relinquish- 
ing her  trust  under  the  will  as  to  the  remaining  two-thirds.  RiUgers  v. 
Rutgers  et  al,,  218. 

4.  PBRSOifALTT:  wn>ow*8  8HARB.    The  widow *s  share  of  her  husband's 

property  provided  for  in  section  2452  of  the  Code  includes  both  personal 
and  real  property,  and  a  husband  cannot  by  a  will,  made  either  before 
or  after  marriage,  deprive  his  widow  of  her  share  in  his  personal  estate* 
Sbbtbrs  and  Day,  JJ.,  dissenting.    Ward  v.  Wolf  et  at,,  4d5. 

See  DowBR,  2. 

EqUITABLB  JURISDICTIOH,  3. 

LiFB  Ihsubabcb,  1. 
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